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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

Doc.

DAVID RENTZ, I, Case No. 11cv1623 IEG (NLS)

CDCR #J3-41030,

Plaintiff, | ORDER GRANTING IN PART AND

VS.
PURSUANT TO
T. BOREM, FED.R.CIv.P. 12(b)(6)

Defendant. (ECF No. 32)

DENYING IN PART DEFENDANT'S
MOTION TO DISMISS PLAINTIFF'S
SECOND AMENDED COMPLAINT

38

David Rentz, Il (“Plaintiff”), currently incarcerated at Calipatria State Prison (“CAL”)

in Calipatria, California, is proceeding in pro se amidbrma pauperig‘IFP”) in this civil rights

action filed pursuant to 42 U.S.C. § 1983.

l. Procedural History

On July 19, 2011, Plaintiff filed his original Complaint (ECF No. 1). Plaintiff

granted leave to proceed IFP and the Court directed the U.S. Marshal to effect service o

upon Defendant Borem pursuant to 28 U.S.C. § 1915(d) emdéRF2v.P. 4(c)(2) (ECF No. 4

at 4-5). Before Defendant Borem appearmedhe action, Plaintiff fled a First Amendg

Complaint (“FAC”) (ECF No. 8). Defendant Borem filed a Motion to Dismiss Plaintiff's F

pursuant to Ep.R.Qv.P. 12(b)(6) (ECF No. 16). On May 8, 2012, the Court gra

Defendant’s Motion to Dismissnd gave Plaintiff leave to file a Second Amended Comp
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(ECF No. 23 at 5). After seeking extensionsimof which were granted by the Court, Plaing

filed his Second Amended Complaint (“SAC”) on July 23, 2012 (ECF No. 29).

Defendant has now filed a Motion to Dismiss Plaintiff's Second Amended Com
pursuant to ED.R.Qv.P. 12(b)(6) (ECF No. 32). Plaintiff has filed an Opposition in Resp
(ECF No. 36) to which Defendant has filed a Reply (ECF No. 37), and the matter hga
submitted on the papers without oral argument pursuant taC8LDCIVLR 7.1(d)(1).
[I.  Defendant’s Motion to Dismiss

A. Defendant’'s Arguments

Defendant seeks dismissal of Plaintiff's Second Amended Complaint on the groun
(1) Plaintiff has failed to state a First Amendmaatm; (2) Plaintiff has failed to state an Eig}
Amendment claim; and (3) Defendant is entitled to qualified immunity from liability
damages in his individual capacity. (Def.'s Memo of P&As in Supp. of Mot. to Dismiss
No. 32-1) at 3-10).

B. FED.R.CIv.P. 12(b)(6) Standard of Review

A Rule 12(b)(6) dismissal may be based on either a “lack of a cognizable legal t
or ‘the absence of sufficient facts alleged under a cognizable legal thedlgtihson v
Riverside Healthcare System, 1334 F.3d 1116, 1121-22 (9th Cir. 2008) (quoaistreri

v. Pacifica Police Dep;t901 F.2d 696, 699 (9th Cir. 1990))n other words, the plaintiff's

complaint must provide a “short and plain statement of the claim showing that [he] is e
to relief.” Id. (citing FED.R.QV.P. 8(a)(2)). “Specific facts are not necessary; the state
need only give the defendant[s] fair notice of what ... the claim is and the grounds upor
it rests.” Erickson v. Pardus551 U.S. 89, 127 S. Ct. 2197, 2200 (2007) (internal quot
marks omitted).

A motion to dismiss should be granted if plaintiff fails to proffer “enough facts to
a claim to relief that is plausible on its faceBell Atl. Corp. v. Twomb|y550 U.S. 544, 57
(2007). “A claim has facial plausibility when the plaintiff pleads factual content that allov
court to draw the reasonable inference that the defendant is liable for the misconduct g
Ashcroft v. Igbal556 U.S. 662, 678 (2009) .
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In addition, factual allegations asserted pro se petitioners, “however inartful
pleaded,” are held “to less stringent standards than formal pleadings drafted by laWgerss’
v. Kerner 404 U.S. 519-20 (1972). Becausgdalincorporated th&womblypleading standar

andTwomblydid not alter courts’ treatment pfo sefilings, [courts] continue to construe pyo

se filings liberally wherevaluating them undegbal.” Hebbe v. Pliley 627 F.3d 338, 342 §
n.7 (9th Cir. 2010) (citin@retz v. Kelman773 F.2d 1026, 1027 n.1 (9th Cir. 1985).
C.  Application to Plaintiff's Second Amended Complaint
1. First Amendment Free Exercise

“The right to exercise religious practices and beliefs does not terminate at the prisd
The free exercise right, however, is necessarily limited by the fact of incarceration, and
curtailed in order to achieve legitimate correctional goals or to maintain secitflyea v.
Babbitt 833 F.2d 196, 197 (9th Cir. 1987). The protections of the Free Exercise Cla
triggered when prison officials burden the practice of an inmate’s religion by preventir
from engaging in conduct which he sincerely believes is consistent with his Sadkur v.
Schrirg, 514 F.3d 878, 884 (9th Cir. 200&xeeman v. Arpaipl25 F.3d 732, 737 (9th Ci
1997),overruled in part by Shakub14 F.3d at 884-85.

A prison regulation or policy that might otherwise unconstitutionally impinge o
inmate’s First Amendment rights will survive a First Amendment challenge, however,
“reasonably related to legitimate penological interesBeé Turner v. Safle®82 U.S. 78, 84
(1987);0’Lone v. Estate of Shabaz82 U.S. 342, 353 (1987). In determining whether a pr
regulation is reasonably related to a legitimate penological interest, the court consig
following factors: (1) whether there is a valid, rational connection between the regulati

the interest used to justify the regulation; (2) whether prisoners retain alternative mq

exercising the right at issue; (3) the impact the requested accommodation will have on iEme

prison staff, and prison resources generally; and (4) whether the prisoner has identifi
alternatives to the regulation which could be implemented at a minimal cost to leg
penological interestsTurner, 482 U.S. at 89-9hakur 514 F.3d at 884.
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Here, Plaintiff alleges that Defendant Borem confiscated his prayer oil which pre
him from being able to practice his religionSe€SAC at 4.) As to the firsturner factor,
Defendant argues that the policy of banning prayer oil was rationally related to a leg

government interest.SeeDef's. Memo of P&As in Supp. of Mot. to Dismiss (ECF No. 32

yent

itim
1)

at 7.) In support of this argument, Defendant requests that the Court take judicial notice of

Director’'s Level Appeal Decision to Plaintiffs administrative grievance regarding th

confiscation of his prayer oil.ld.) The Court will take judicial notice of Defendant’s Exhibit

“A,” and notes that Plaintiff has attached some of the same documents to his Oppositi

DN.

In this Director’s Level decision, it is stated that on “February 1, 2010, a commnitte

consisting of Warden L. Small, Associate Hazardous Material Specialist K. Ours and Fir
Wietzel determined that religious prayer oils will not be allowed at CAld., Ex. “A,”
Director’'s Level Appeal Decision, Log No. CAL-10-01798, dated March 16, 2011.)

e ClI

Thi

document further indicates that the decision to ban prayer oil was due to a determination by

committee that “religious prayer oils were flammable, and as such, posed a fire and he

alth

safety risk.” (d.) While it would seem that the banning of the flammable material would b

rationally related to a legitimate penological interest, both parties have submitted a dgcun

that would suggest that prison officials reversed their finding and lifted their prayer oil ba

to the confiscation of Plaintiff's prayer oils.

N pr

Both Defendant and Plaintiff have attached to their papers a copy of corresponderice f

Associate Warden Andersen to another inmag&eeDefs.” Ex. “A,” (ECF No. 32-2 at 10
Letter from Sheila Andersen to William Harris dated July 12, 26d€;alsd”l.’s Opp’n (ECH
No. 36 at 8.)) In this correspondence it statepain, “the purchase and distribution of pra
oil was temporarily suspended by Warden Larry Small due to an issue of flammabitity.
However, Warden Andersen goes on to state “since that time, Warden McEwen and C
staff have reviewed the matter, and find thate is no compelling reason to deny the oils f
the vendors that have been approved by the Institution in the plk}).”P(aintiff alleges thal
the confiscation of his prayer oil occurren August 20, 2010, several weeks after CAL pri

officials acknowledged there was no legitimate penological reason to ban prayer oil.
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Accordingly, based on the allegations andibeuments attached to the Defendant’s ¢
Motion, the ban on prayer oil due to flamnidyp does not support a finding of a legitima
penological reason for Defendant allegedly confiscating Plaintiff’'s prayer oil on Augu
2010. The firsTurnerfactor weighs in favor of Plaintiff.

Defendant argues that the secandner factor has been met as Plaintiff “had ot
means of exercising his religion.’S¢eDef's. Memo of P&As in Supp. of Mot. to Dismis

(ECF No. 32-1) at 7.) Specifically, Defendant contend that “Plaintiff has alleged no f:

W

—+

e
St 2

her
5S

ACLS

indicate that he was not free to practice all other tenets in his religion or to engage in all o

aspects of religious expression consistent with his religious beliédls)” Rlaintiff alleges tha

without the prayer oil he was “unable to rightfully prepare himself for prayer in the ment

[

al a

emotional state of being.” (SAC at 4.) Plaintiff alleges in his Opposition that his heal
safety are at risk because he is unable “to perform a basic element of his purificatio
without the prayer oil. SeePl.’s Opp’'n at 6.) Based on the Defendant’s own moving pa|
it appears there was a total ban on prayemuailthus, Plaintiff had no access to any prayer
Plaintiff has adequately plead facts to indidheg he had no other means available to prag
a central tenet of his religious beliefs.

For the thirdTurnerfactor, Defendants argue that to accommodate Plaintiff's requg
prayer oils “would inherently pose [risk of fieand a threat to prison security] to other inma
and to prison staff.” §eeDef's. Memo of P&As in Supp. of Mot. to Dismiss (ECF No. 32
at7.) This argumentis completely undermibgdhe letter Defendants’ have asked this C
to take judicial notice of in which Associadarden Andersen indicated that there was nore
to continue the ban on prayer oil. This letter was dated nearly a month prior to the
confiscation of Plaintiff's prayer oil by Defendant Borem. In their moving papers, Defer
maintain that to accommodate the use of prayer oils places a budgetary strain du
“oversight of all inmates possessing prayer aild 8o assure their proper use and storag
well as to prevent the development of a black-market trade among inmates in such m3
(Id. at 7-8.)
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Again the letter by Associate Warden Andersen undermines this argument

acknowledges that CAL previous permitted the atprayer oils prioto the ban and found

there was “no compelling reason to deny the oils.” (Def.’s Req. for Judicial Notice (EC

N

F N

32-2) at 10.) There is no reference to administrative costs or black market in t

correspondence. Defendant provides no basis for the argument that the use of pray
practice that was previously allowed, causes an undue budgetary strain. Thus, Thetleir
factor also weighs in favor of Plaintiff.

Finally, Defendant argues that the fouFtrnerfactors weighs in his favor as “Plaint
has alleged no alternatives that would address the prison’s legitimate penological concer
the risk of fire, threats to the prison’s safety and security, and severe budget cons
(SeeDef's. Memo of P&As in Supp. of Mot. to Biniss at 8.) Plaintiff has alleged a compl
deprivation of the use of prayer oil. Itn®t clear to the Court ithere was an alternatiy
available to Plaintiff if he was completely deprived of using the prayer oil.

Thus, for all the reasons set forth above, the Court finds that Plaintiff has adeq
alleged a First Amendment claim relating to the alleged confiscation of prayer oil. Defer
Motion to Dismiss Plaintiff's First Amendment claim pursuant Ep.R.Qv.P.12(b)(6) is
DENIED.

2. Eighth Amendment claims

Defendant moves to dismiss Plaintiff's Eighth Amendment claims on the grounds

has failed to allege how Defendant Borem was ever “aware of any risk to Plaintiff's he

safety.” SeeDef's. Memo of P&As in Supp. of Moto Dismiss at 4.) “Whatever rights o

jer
)

ff
EY:
frair
ete

e

jual

ndair

that
alth

he

may lose at the prison gates, ... the full ectibns of the eighth amendment most certajnly

remain in force. The whole point of the amendment is to protect persons convicted of @
Spain v. Procunier600 F.2d 189, 193-94 (9th Cir. 1979) (citation omitted). The Ei

rime
ghtt

Amendment, however, is not a basis for broad prison reform. It requires neither that prison

comfortable nor that they provide every amenity that one might find desir&ledes v
Chapman452 U.S. 337, 347, 349 (198Hpptowit v. Ray682 F.2d 1237, 1246 (9th Cir. 198

Rather, the Eighth Amendment proscribes thnnecessary and wanton infliction of pai
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which includes those sanctions that are “so totally without penological justification that it
in the gratuitous infliction of suffering.'Gregg v. Georgia428 U.S. 153, 173, 183 (1976);

see alsoFarmer v. Brennaypb11 U.S. 825, 834 (1994/hodes452 U.S. at 347. This includg
not only physical torture, buing punishment incompatible with “the evolving standard
decency that mark the progress of a maturing socidtp v. Dulles356 U.S. 86, 101 (1958

To assert an Eighth Amendment claim for deprivation of humane conditio
confinement, a prisoner must satisfy two requirements: one objective and one sul
Farmer, 511 U.S. at 834Allen v. Sakai48 F.3d 1082, 1087 (9th Cir. 1994). “Under
objective requirement, the prison official’s acts or omissions must deprive an inmate
minimal civilized measure of life’'s necessitiedd. This objective component is satisfied
long as the institution “furnishes sentenced prisoners with adequate food, clothing,
sanitation, medical care, and personal safdtypptowit 682 F.2d at1246. In his SAC, Plaint
simply alleges that Defendant Borem’s confiscation of the prayer oil “displayed a callo
indifference to me and my religion.” (SAC at 3[hese claims simply do not rise to the le
of an Eighth Amendment claim. Thus, Defendant’'s Motion to Dismiss Plaintiff's E
Amendment claims pursuant ted:R.Qv.P.12(b)(6) iSGRANTED.

3. Qualified Immunity

Defendant also seeks qualified immunitgeéDef's. Memo of P&As in Supp. of Mof.

SO
she
iff
LISn
vel

ghtl

to Dismiss at 8-10.) “Government officials enjoy qualified immunity from civil damages unles

their conduct violates ‘clearly established statutory or constitutional rights of which a reas

one

person would have known.”Jeffers v. Gome267 F.3d 895, 910 (9th Cir. 2001) (quoti

ng

Harlow v. Fitzgerald 457 U.S. 800, 818 (1982)). When presented with a qualified immpnit

defense, the central questions for the court @iewhether the facts alleged, taken in the i

most favorable to Plaintiff, demonstrate that the Defendant’s conduct violated a statu

ht

tory

constitutional right; and (2) whether the righitssue was “clearly established” at the time it is

alleged to haveden violated. Saucier v. Katz533 U.S. 194, 201 (2001). Althou§aucier
originally required the Court to answer these questions in order, the U.S. Supreme C

recently held that “while the sequence set forth there is often appropriate, it should no Io
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regarded as mandatoryPearson v. Callaharb55 U.S. 223, 236 (2009).

If the Court finds that Plaintiff's allegations do not make out a statutory or constitugion

violation, “there is no necessity for further inquiries concerning qualified immurfsgucier

533 U.S. at 201. Similarly, if the Court determines that the right at issue was not

Clec

established at the time of the defendant’s alleged misconduct, the court may end further [nqu

concerning qualified immunity without determining whether the allegations in fact make ou

statutory or constitutional violatiorPearson 555 U.S. at 236.

In this case, the Court has found Plaintiff's Eighth Amendment claims fail to state g cla

upon which relief can be granted pursuant#0.R.Qv.P. 12(b)(6). Therefore, it need not

further determine whether Defendant Borem rihfer entitled to qualified immunity as to thase

purported claimsSaucier 533 U.S. at 201 (“If no constitutional right would have been viol

Atec

were the allegations established, there isauessity for further inquiries concerning qualified

immunity.”); see also County of Sacramento v. Lew&3 U.S. 833, 841 n.5 (1998) (“[T]he

better approach to resolving cases in which the defense of qualified immunity is rais¢d i

determine first whether the plaintiff has allegegldieprivation of a constitutional right at all.

However, Plaintiff has alleged sufficient fadisken in the light most favorable to hi
to state a First Amendment claim. Thus, “the next, sequential step is to ask whether [PI
free exercise rights under the First Amendment] w[ere] clearly established” at thE&nuer
533 U.S. at 201.

mn,

aint

Arightis “clearly established” when its canirs are “sufficiently clear that a reasonaple

official would understand that what he is doing violates that rigthit.at 202. This does not

mean “that an official action is protected by qualified immunity unless the very act

question has previously been held unlawfuHope v. Pelzer536 U.S. 730, 739 (2002).

Instead, “in the light of pre-existing law[,] the unlawfulness must be appaténiThe “salient
question” is whether the state of the law & time gives officials “fair warning” that the

conduct isunconstitutional.ld. at 740. “This inquiry ... must be undertaken in light of

specific context of the case, not as a broad general propositgautier 533 U.S. at 202];

on

the

Crowell v. City of Coeur D’Alene339 F.3d 828, 846 (9th Cir. 2003). Indeed, “[o]fficials ¢an

8 11cv1623 [EG (NLS)
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still be on notice that their conduct violates established law even in novel f
circumstances.”"Hope 536 U.S. at 741. In order to find that the law was clearly establi
then, the court “need not find a prior case with identical, or even ‘materially similar,” f
Flores v. Morgan Hill Unified Sch. DisB824 F.3d 1130, 1136-37 (9th Cir. 2003) (quotitape,
536 U.S. at 741). Because qualified immunitgrisaffirmative deferes however, the burde

of proof lies with the party asserting idarlow, 457 U.S. at 812.
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Defendant claims that “a prison policy was in effect at Calipatria State Prison on Augt

20, 2010, prohibiting inmates from possessing prayer oilSgeDef's. Memo of P&As in
Supp. of Mot. to Dismiss at 9.) Defenddntther argues that he was acting “wholly
compliance with prison regulations and with his duties as an officer” when he confi
Plaintiff's prayer oils. Id. at 10.)

First, itis not clear in the record provideglboth parties that the policy of banning pral
oils was in effect in August of 2010. Defendants provide the letter from Associate W
Andersen who refers to the ban, while initially implemented in February of 2010, as tem
(Id., Ex. A.) In addition, Associate Warden Andersen indicates that the new administra
CAL, as of at least Jul§2, 2010, found “no compelling reason to deny the oil&d?) ( In
Plaintiff's SAC, he alleges Defendant Borem thidh “| run R&R not Sheila Andersen.” (SA
at 3.)

Here, Plaintiff's right to practice his religion was clearly established at the time the ¢
in this action aroseMcElyeg 833 F.2d at 197 (“The right to exe&se religious practices ar
beliefs does not terminate at the prison door. The free exercise right, however, is neg
limited by the fact of incarceration, and may be curtailed in order to achieve legi

correctional goals or to maintain security.”) In addition, the Court finds that a reasonabls

n

Scal

yer
/arc
DOI¢

\tior

C

Clair
d
eSS
fime

b Off

in Defendant Borem’s position would have reason to know that his conduct was unlawful.

Thus, while the Court notea resolution of the factliassues may well reliev
[Defendant] of any liability in this caseClement 298 F.3d at 90&aucierinstructs the Cour
at this stage of the proceedings to presume the Plaintiff's well-pleaded facts af&aingeey

533 U.S. at 201. Assuming they are, this Couaddiboth that Plaintiff has sufficiently alleg
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a First Amendment violation as to Defendant Borem and that it would be clear to a rea
officer in Borem’s position that to deny Plaintiff the right to possess prayer oil, in light o
the circumstances as they are currently alleged, would violate clearly establish&dlmer
533 U.S. at 202X5reene 513 F.3d at 988.

Accordingly, the Court DENIES Defendant's Motion to Dismiss Plaintiff's F
Amendment claim on qualified immunity grounds.
[ll.  Conclusion and Order

Based on the foregoing, the Court hereby:

1) DENIES Defendant’s Motion to Dismiss Plaintiff's First Amendment clai
pursuant to ED.R.Qv.P.12(b)(6);

2) GRANTS Defendant’s Motion to Dismiss Plaintiff's Eighth Amendment cla
pursuant to ED.R.Qv.P. 12(b)(6); and

3) DENIES Defendant’s Motion to Dismiss Plaintiff's First Amendment claimg
qualified immunity grounds.

Defendant shall serve and file an Answerlaintiff’'s remaining=irst Amendment claim
within the time prescribed byeB.R.Qv.P. 12(a)(4)(B).

IT IS SO ORDERED.

DATED: December 11, 2012

HON. IRMA E. GO _ZALEZ/
United States District Judge
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