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9 UNITED STATES DISTRICT COURT
10 SOUTHERN DISTRICT OF CALIFORNIA
1o MAHER QARRA, anndiduel | ) v No-LLevIGST AJB (8G9
13 Plaintiffs, ORDER GRANTING IN PART AND
1 ¥ DEFENDANTS' MOTION FOR

COUNTY OF SAN DIEGO; JASON SUMMARY JUDGMENT
TITUS, an individual; Jason Philpot,

individual; Stephen Walton, an (Doc. No. 26)

individual; and DOES ONE

THROUGH TWENTY-FIVE

Defendants.
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On July 26, 2011, Plaintiffs Maher Baj (“Maher’) and NadeDarraj (“Nader”)
(collectively, “Plaintiffs”) filed the insint Complaint arising under 42 U.S.C. § 1983 and
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California law. (Doc. No. 1.) The Complawmvas filed against the County of San Diego

N
N

(“County”), Sheriff Deputy Jason Titus (“Ipaty Titus”), Sheriff Deputy Jason Philpot

N
w

(“Deputy Philpot”), and Sheriff Deputy Sieen Walton (“Deputy Walton”) (collectively
“Defendants”). [d.) Plaintiffs filed a First Amended Complaint (“FAC”) as a matter pf
right on December 6, 2011. (Doc. No. Pjesently before the Court is Defendants’
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motion for summary judgment on Plaintiffs’ FAC. (Doc. No. 26.) Plaintiffs filed a

N
~

response in opposition on March 18, 2013, (dwx. 31), and Defendants filed a reply |n
support on March 29, 2013, (Doc. No. 32).
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BACKGROUND
The instant action arises from an inciddérdt occurred at Plaintiffs’ apartment

complex on the evening of July 28, 2010, wherein Plaintiffs were arrested by Depu
Titus, Deputy Philpot, and Deputy Walton. elparties each provided their version of

Ly
the

facts, each supported by declarations and deposition testimony. However, these versio

of the facts each provided a radically differpattrayal of the events that transpired or
the evening of July 28, 2010. Therefore, @wurt outlines two versions of the facts, o
presented by Plaintiffs and tbhéher presented by Defendants.
l. Plaintiffs’ Rendition of the Facts

Plaintiffs Maher and Nader reside iretkame apartment unit in a complex locat
in EI Cajon, California. (Doc. No. 31, Ex. Maher Decl. § 2; Doc. No. 31, Ex. 2, Nadf
Decl. { 4.) Plaintiffs’ apartment is located the ground floor of a six-unit complex, ar
Is adjacent to the unit occupied by thenleal brother Doory Darjgd“‘Doory”) and his
wife and three small childrenld() Just outside Plaintiffs’ apartment is a grassy area
with a picnic table located in the centeld.)

On night in question, Wednesday, JaB, 2010, Maher, Nader, Doory, and no
more than five or six of Plaintiffs’ frieds were all gathered around the picnic table

outside Plaintiffs’ apartment. (Doc. No. ®fDoc. No. 31, Ex. 1, Maher Decl. 1 9; Dog.

No. 31, Ex. 4, Nader Decl. 1 4, 13.) Hazamar (“Hazam”), a friend of Plaintiffs, wa
also present, but was inside Plaintiffs’ apant when the incident began. (Doc. No. 3
Ex. 1, Maher Decl. § 3; Doc. No. 31, Ex.Nader Decl. § 4.) At approximately 11:00
p.m., an hour after Hazam first arrived aiRtiffs’ apartment, Plaintiffs allege that
Hazam'’s wife, Esmeralda Henry (“Ms. Henrypulled into the driveway of Plaintiffs’
apartment complex. (Doc. No. 31, Ex. 1,iaDecl. 1 4; Doc. No. 31, Ex. 4, Nader
Decl. § 5)

After Ms. Henry pulled into the driveay, Maher saw Doory walk up to Ms.
Henry’s car. (Doc. No. 31, Ex. 2, Maher Deft4.) Maher then alleges that as Ms.
Henry and Doory were talkin@@eputy Titus rushed up to Doory, grabbed him around
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neck, began choking him using a carotid restraint, and then ultimately forced Doory
the ground. (Doc. No. 31, Ex. 1, Maher D€d.4, 5.) Maher furthealleges that Doory
did not yell at Ms. Henry or otherwise lean his body into the car prior to any of Dep
Titus’ actions, and that Deputy Titus didt warn or say anything to Doory before
attacking him. Id.) Maher also alleges that heard Ms. Henry tell Deputy Titus

multiple times during the altercation, “Thatot Hazam,” but that Deputy Titus contin;

ued to restrain Doory, ultimately bringing Doory to the grotir{til.)

<

to

Maher then alleges that he took a feepsttowards Deputy Titus and stated, “This

Is not Hazam. This is my brother. It's not Hazamid. &t  7.) Maher alleges that
Deputy Titus thereafter told him to sit down on a nearby wooden curb, and after he
complied, Deputy Titus walked over to himdahit him in the nose with something vern
heavy. [d. at 1 8.) Maher alleges the blodavhis face knocked him unconsciousness
a few seconds, and when he regainaasciousness, he was lying face down on the
driveway with one of the defias’ knees in his back.Id)
Nader contends he witeged the altercation betweBeputy Titus and Maher.

(Doc. No. 31, Ex. 4, Nader Decl.) Naddeges that he saw Maher move from the pic
table to where Doory and Deputy Titus weredted. (Doc. No. 31, Ex. 4, Nader Decl.
7; Doc. No. 31, Ex. 5, Nader Depo. at 342R) Nader then allegehe saw Deputy Titu
leave Doory and walk a few steps towardidg wherein Deputy Titus hit Maher in thg
face with what appeared to be a flashlighadraton. (Doc. No. 31, Ex. 4, Nader Decl.
7.) Nader alleges he did not make any movements or verbalize any comments to 3

t 1thaotIer did BOt s?e_l_[_)toory adp roach Mh?nkyés vshicletz, %_r_ltd firsﬁ V\l/(i_tnested any
contact between Depu itus and Door e Ssaw Depu itus choking Doory.

(Doc. No. 31, Ex. 4, I?\Ia%/ler Decl. 11 5, ﬁéger made thepse%bservations \9vhile stanc
In the doorway of his apartment. (Doc. , EX. 4, Nader Decl. 1 5, 6; Doc. No. 3]

Ex. 5, Nader Depo. at 29:22-25, 30:23-31:11; 32:16-25.) Nader turther alleges thal

Doory was not fighting or otherwise resistigputy Titus in any way prior to or during
the altercation. 8300. No. 31, Ex. 4, Nader Decl. § 6.)
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the deputies until he saw Deputy Titus hit Maher in the fa@@oc. No. 31, Ex. 5, Nadef
Depo at 35:3-8.)

After Nader saw Deputy Titus choke Dg@and hit Maher in the face, Nader
alleges he told a second deputy presetiieascene, “What happened with me and my
brother, mother fucker?”(Doc. No. 31, Ex. 4, Nader Decl. § 9; Doc. No. 31, Ex. 5,
Nader Depo. at 36:1-11.) While making thigtstent, or soon thereafter, Nader alleges
he took a few steps forward, which was ia threction of the driveway, closer to the
second deputy and father away from MahébDoc. No. 31, Ex. 4, Nader Decl. 1 9; Do
No. 31, Ex. 5, Nader Depo. at 51:7-25.)

After Nader moved to this new locationder the tree, Nader alleges the second
deputy fired a taser gun at him({Doc. No. 31, Ex. 5, Nader Depo. at 57:8-23.) Nadef
further alleges that this deputy did not sanything before deploying the taser, nor did

\J

this deputy give Nader any warning tth& was planning to deploy the ta%giDoc. No.
31, Ex. 4, Nader Decl. T 10; Doc. No. 31, ExNader Depo. at 58:12-18.) After Nade
resumed consciousness, which he contendsapproximately ten seconds later, Nader

=

alleges he was handcuffed biye of the deputies, placed face down on the ground, put in

2 Nader alleges that Maheever pushed, grabbed,touched Deputy Titus prior t
Deputy Titus hlttln% Maher in the face. (Dddo. 31, Ex. 4, Nader Decl. § 8.) Atter
Deputy Titus struck Maher in the face, Natistifies that Maher was bleeding, and it
z7ap)peared that Maher was injured and in sepane. (Doc. No. 31, Ex. 4, Nader Decl. §

|}

3 This statement was made after MsnHeexited her vehicle and after Nader
witnessed the second Deputy “spray” Nader’s sister-in-law and Daniella (the sister
law’s daughter) with an un-identified substan (Doc. No. 31, Ex. 5, Nader Depo. at
52:8-53:9.) This substance wateladentified to be pepper spray.

* Even at this new location, Nader gs he was still a “safe distance from the
deputies.” (Doc. No. 31, Ex. 4, Nader Decl. 1 9.)

®*Nader’s deposition testimony indicates ttieg same deputy who used thespe%)er
sprag on his sister-in-law and Daniella dised the taser gun at him. (Doc. No. 31,

5 at 7:8-233 However, Nader’s declaraticatess that Deputy Titus struck him with the
taser gun. (Doc. No. 31, Ex. 4, Nader Decl. 1 10.)

*When the deputy deployed the taser, Nadieges he was approximately eight o
ten feet from the deputy. (Doc. No. 31, Ex. 5, Nader Depo. at 4:17.)
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the backseat of the police car, and théwemato jail for booking. (Doc. No. 31, Ex. 5,
Nader Depo. at 62:1-6, 63:3-6.)

After the incident at Plaintiffs’ apartmgrPlaintiffs were taken to jail and bookeg
on two separate felony chargé€s) violation of Penal Code § 405(a), lynching; and (2
violation of Penal Code § 69, resistingatficer by force and violence. (Doc. No. 31 a
4:16-20.) On December 12, 2010, a two-day preliminary hearing was held in San |
Superior Court before Judge Thompson. (Dda. 31, Ex. 9.) At the conclusion of the
preliminary hearing, Judge Thompson found that there was insufficient facts to find
the crimes had been committedd.) Accordingly, all criminal charges against Plainti
were dismissed.Id. at 331:12-16.)
Il.  Defendants’ Rendition of the Facts

Defendants present the following facts regarding the incident in question. Of
28, 2010, Deputy Titus received a radio catlpditching him to contact Ms. Henry, whg
had called 9-1-1 earlier that evening to ré@odomestic violence incident. (Doc. No. |
Ex. A, Titus Depo. at 40-43.) After receivitige call, Deputy Titus met Ms. Henry in tf

Diegc

that

parking lot of a convenience store (7-Eleven), wherein Ms. Henry informed him that she

had a valid restraining order against Hagaer husband), and that Hazam had violatg
the restraining order earlier that evening whercoaxed her out of her apartment and
beat her. Il. at 43:4-44:7, 52:3-18.) Deputy Titaeges that Ms. Henry was tearful,
shaken, and had visible injuries that she attributed to the recent and prior physical
inflicted by Hazam. I@l. at 44:9-19.) Ms. Henry then indicated that she could take
Deputy Titus to Hazam'’s location, but couldt give Deputy Titus the address of the
location because she did not know itd. @t 55:5-10, 58:1-13.) Therefore, Deputy Tity
instructed Ms. Henry to drive to the locatigark her car on the street, and point Dep
Titus in the direction of the residencedd.] Deputy Titus asked Deputy Walton and
Deputy Philpot to accompany him to the looatto provide additional security and a Ig
enforcement presenceld(at 57:19-23.)
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After Ms. Henry pulled into the drivewayf Plaintiffs’ apartment, Deputy Titus,
Deputy Philpot, and Deputy Walton parked thezirs and walked in the direction of the
driveway. (d. at 74:24-75:1; 78:2-5.) While walking towards the driveway, Deputy
Titus alleges that he heard someone yellng foreign language, and saw a group of
least six men standing in the vicinity of theagsy area in front of Plaintiffs’ apartment.
(Id. at 78:6-9, 78:12-14.) Deputy Titus alteges that he saw a man start walking
towards Ms. Henry’'s car and heard yellingd. @&t 78:9-11.) Upon hearing yelling,
Deputy Titus alleges that he ran around ahbleoked down the driveway in the direc-
tion of Ms. Henry’s car, and when the car eaimto view, saw a man with his upper tot
leaned into the car.ld. at 78:20-79:25, 81:5-6, 81:11-13.)

After viewing the unidentified man (who wéater identified as Doory) lean into
Ms. Henry’s car, Deputy Titus alleges tihat ran up to the vehicle and began giving
verbal instructions to Doory to “Step awlgm the car,” “Move awy from the car,” ang
“Sit down on the curb line.” I14. at 85:14-22.) At that point, Deputy Titus alleges tha
Doory removed his upper torso from the insidehe car, brought his hands up, began
waving his hands around, and starting sgyi'What? | did nothing to her.”Id. at

SO

85:24-86:4.) Deputy Titus then alleges tBabry began walking backwards towards the

group of men located on the grassy ardd.) (After Doory failed to follow his instruc-
tions and sit on the curb, Deputy Titus allegigat he instructed Doory to “Turn around
away from me, bring your hands to the small of your baclkd’ at 88:7-14.) Deputy
Titus then alleges that when he went teethold of Doory’s hands to place handcuffs
him, Doory yanked his hands up, roughlystooulder height, and then swung his elboy
backwards towards Deputy Titus’ headd. @t 92:6-11.) After Doory swung his other
elbow in the direction of Deputy Titus, Deputy Titus attempted to block the strike w
his right hand and right forearmld(at 93:16-17.) Deputy Titus then moved forward
and put all his body weight into Doory’s back, came over the top of Doory’s body, &
applied a carotid restraint with maximum pressutd. gt 16-20.) Doory then went
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unconsciousness and Deputy Titus held Dagrygo he would not fall to the groundt.(
at 95:22-96:6.)

Deputy Titus then alleges that when thtergation with Doory first started, there
was a lot of yelling and screaming from the men located on the grassy area in fronf
Plaintiffs’ apartment. I{l. at 96:25-97:2.) Deputy Titus alleges that these men starte
running towards him, and that as Deputy Titus was dropping Doory to the ground s
Deputy Titus could move away from these individuals, one of the individuals, who \
later identified as Maher, hit him in tlupper right side of Deputy Titus’ body arnfor.
(Id. at 97:14-21, 98:5-7.) As Deputy Titus spun around to see who had hit him, he
that Maher was already lying on the ground with Deputy Philpot on his back, who
appeared to be utilizing a carotktraint to immobilize Maher.Id. at 100:6-11.)

Prior to immobilizing Maher, Deputy Ppibt alleges that Maher was yelling “Fu
you. That's my brother, fuck you,” and apps@to be visually upset. (Doc. No. 26, E

of
d
0 the

VasS

Saw

N/
=~

o)

C, Philpot Depo. at 71:9-20.) Specifically, iy Philpot alleges he could see the veins

bulging in Maher’s neck, could see that Matéace was red and sweating, and watcH
Maher beat on his chest while spit was aagrfrom his mouth because he was yelling

(Id.) Deputy Philpot then alleges that he thldher to sit down, in an attempt to create

“reactionary gap” between himself and Mahdid. at 72:24-5.) Although Maher
initially sat down, Deputy Philpot alles Maher stood right back udd.(at 74:1-3.)
Deputy Philpot then alleges that Maltegan yelling towards the people behind him,
beckoning them to move forward in the direction of Deputy Titus, and that as a res
Deputy Philpot put his hands up and said ‘fggatk” and “stay back” several timedd.(
at 77:25-78.) Thereafter, in an attemptiegain Maher, Deputy Philpot alleges he
instructed Maher to turn around, but as he was trying to restrain him, Maher began

7 _D%Put Titus also alleges that duringstime there was constant movement by
the individuals present on the scene, ard le heard yelling and cussing in a foreign
language. I¢l. at 98:14-21.)

® Deputy Philpot alleges that he wantectreate a “reactionary gap” between

himself and Maher because he had alreaay Maher “get physical” with Deputy Titus.

(Id. at 73:1-22.)
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pulling his arms out and away from his bodid. @t 80:7-22.) Deputy Philpot then
alleges that Maher turned around to faceug Philpot, and because he thought Mah
was a threat, Deputy Philpot encircled Mahaesk with his right arm and placed him
a carotid restraint.|q. at 81:2-14.) Because Maher resisted, Deputy Philpot fell bac
wards and twisted on top of him, sutlat Maher landed on the ground in a prone
position on his stomachld( at 81:19-82:5.) As soon as Maher landed on his stoma
Deputy Philpot alleges he instructed Mate“stop resisting” and “place his hands
behind his back.” I¢. at 83:19-21.)

When Deputy Walton saw Deputy Philpot struggling with Maher, he ran over
assist Deputy Philpot. (Doc. No. 26, Ex. B, Walton Depo. at 50:2-22.) Thereatfter,
Deputy Walton placed his weight on Maher’s uplegs to control Maher because he

trying to get up off the groundld( at 54:18-24.) Deputy Walton then alleges that both
he and Deputy Philpot gave Maher repeatohmands to place his hands between his

back so the deputies could handcuff hind. &t 56:17-21.) After Maher failed to
comply, Deputy Walton tried to pull Maher’s right arm up from underneath his body

because this proved unsuccessful, punched Matee in the arms and then once in t\r;f
altor

ribs? (Id. at 57:5-18, 58:16-18.) Because this technique was successful, Deputy
was able to handcuff Maherld(at 57:23-25.) When Deputy Walton placed the
handcuffs on Maher he did not know windher was under arrefgr, but believed
Deputy Philpot was arresting Maher for some rea8did. at 59:21-60:4.)
Thereafter, Deputy Titus alleges that adividual in the crowd (later identified a¢
Nader) started cussing and screaming atHiésry, who was now standing near Deput
Titus outside of her vehicleld( at 124:12-14.) As Nader began walking towards Ms

° Deputy Walton alleges he pured Maher in an effort to try to “get discomfort
enough so [Maher] wouldn’t be so tense indns, like a distraction blow, so [he] coulg
try to pull his arm out.” (Doc. No. 26, Ex. B, Walton Depo. at 57:20-23.)

10 At some point Deputy Philpot pulled out his capsicum spray, otherwise kno
|oepper spray, and sBrayed indwals in the crowd (later identified as Nader’s sister-if
aw and Daniella). (Doc. No. 26, Ex. BhI|PO'[ Depo. at 91:7-10, 98:24-99:61.) Deput)
Philpot did not give a warning e using the pepper sprayid.(at 98:9-23.) Th
IS not exactly sure when this event occurred.

e Coul
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Henry, followed by other individuals ineéhgroup, Deputy Titus yelled at Ms. Henry
several times to “Get in your car. Lock the door right néw(ld. at 124:14-19.) As he
did that, Deputy Titus unholstered his X26 d&pent-issued taser, pointed it at Nader
clicked the safety to off, anabinted it at Nader’s chestld( at 124:21-25.) This emitte
a red “target” dot, during which time Deputytds informed Nadar, “Stop. Move away
from here.” (d. at 124:23-125:2.) At this point Nader turned towards Deputy Titus,
looked down at the red dot, and began opening and closing his hands to make a fis
rolling his chest forward: (Id. at 125:3-24.) After Nader raised his right clenched fig
Deputy Titus, Nader yelled an explicativelaputy Titus, and than lunged forward as
though he was going to strike himd.(at 126:15-127:1.) As a result, Deputy Titus
deployed the taseét. (Id.) Before deploying the taser, Deputy Titus alleges that he
specifically told Nadar, “Move dck now or you will get tased.”ld. at 127:8-14.)

Following the incident, Hazam, MahendNader were all taken into custody.
(Doc. No. 26 at 7:15.) Defendants all¢gat although requested, witnesses present &
Plaintiffs’ apartment complex refused to pr&iany statements or identify themselveg
the deputies at the scene. (Doc. No. 26,EXPhilpot Depo. at 99:7-23; Doc. No. 26,
Ex. A, Titus Depo. at 114:17-22.) The crimirprosecution that followed was ultimate
unsuccessful, and all criminal charges agdtaintiffs were subsequently dropped.
(Doc. No. 26 at 7.)

_ 1 Deputy Walton alleges that he withesd&tler wave his arms and start to lung
in the direction of Deputy Titus. ﬁDolslo. 26, Ex. B, Walton Depo, at 39:15-20.) To
protect Deputy Titus, Deputy Walton allegestblel Nader several times to “Stop” and
‘Go Back inside,” but that Nader refused his commantis.af 39:24-40:8.) After
Nader advanced toward Deputy WaltonpDy Walton pulled out his taser and pointe
it at Nader’s chest.|q. at 41:4-42:17.) Atter DepuyiWalton gave Nader several
warning to “get back or he would bes&al,” Nader complied, and sat down on a curb.
(Id. at 44:11-25.) Deputy Walton also alleges he ordered ;%eople to go back inside
apartments, in a loud voice, at least five timed. gt 40: 21-25.)

2 During this exchange Deputy Titus alledgeswas approximately eight to ten fe
from Nader. Id. at 125:25-%26:25) y ges PP yeqg

13 Deputy Walton and Deputy Philpot heabdit did not see, Deputy Titus de IO%‘

the taser on Nader. (Doc. No. 26, ExVBalton Depo. at 60:18-24; Doc. No. 26, EXx.
Philpot Depo. at 90:20-25.)
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DISCUSSION

The FAC alleges six causes: (1) a 8 1983 claim against Deputies Titus, Philpot, al

Walton arising under the Fourth Amendment alleging the right to be free from: (a)
excessive force and (b) unlawful seizurksééaarrest; (2) a § 1983 claim against the
County alleging unlawful policies, customs,habits (the Monell Claim); (3) a state laV
negligence claim against all Defendants;g4}ate law battery claim against all Defen
dants; (5) a state law false arrest claim asfaall Defendants; and (6) a state law clain
alleging violation of California Civil Codg& 52.1 against all Defendants. However, in
their opposition to Defendants’ motion for summary judgment, Plaintiffs stated that
will not pursue their second cause of action arising under § 1983 (the Monell claim
(Doc. No. 31: 6:25-26.) Accordingly, Bendants’ motion for summary judgment with
respect to the Monell Claim is granted.
l. Plaintiffs’ Section 1983 Claims

Plaintiffs’ remaining 8§ 1983 claims allege that the Deputy Titus, Deputy Philp
and Deputy Walton violated their Fourth Amendment rights by: (1) using unreasonx
unjustified, and excessive force; and l§§)unlawfully seizing and arresting them.
Defendants move for summary judgment on the following grounds: (1) the deputieg
of force was objectively reasonable; andt{fd deputies had probable cause to seize
arrest Plaintiffs in light of what transpired on the evening in question. Defendants :
contend that all of Plaintiffs’ § 1983 claimase barred because the deputies are entitle
gualified immunity. Each argument is discussed in turn.

A.  Fourth Amendment Violation: Excessive Forceand Qualified Immunity

The Supreme Court has explained tfiighe doctrine of qualified immunity

protects government officials ‘from liability for civil damages insofar as their condug

does not violate clearly established statutory or constitutional rights of which a reas
able person would have known.’Pearson v. Callaharb55 U.S. 223, 129 S.Ct. 808,

815, 172 L.Ed.2d 565 (2009) (quotiftgrlow v. Fitzgerald 457 U.S. 800, 818, 102 S.Gt.

2727, 73 L.Ed.2d 396 (1982)). Qualified immunity shields an officer from liability e
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if his or her action resulted from “a mistakelafv, a mistake of facbr a mistake based

on mixed questions of law and factd. (internal quotations omitted). The purpose of

gualified immunity is to strike a balae between the competing “need to hold public
officials accountable when they exercise powresponsibly and the need to shield
officials from harassment, distractiomdaliability when they perform their duties
reasonably.”ld; see also Mueller v. Aukeb76 F.3d 979, 993 (9th Cir. 2009) (“The
purpose of this doctrine is to recognizattholding officials liable for reasonable
mistakes might unnecessarily paralyze theilitglio make difficult decisions in chal-
lenging situations, thus disrupting theezfive performance of their public duties.”).
Here, all three deputies have assetteddefense of qualified immunity with

respect to Plaintiffs’ 8§ 1983 claims. Intdemining whether qualified immunity applies|,
the Court engages in a two-step processst,Ahe Court considers whether, taking the

facts in the light most favorable to thealitiffs, the deputies conduct violated one or
more of the Plaintiffs’ constitutional rightsSee Saucier v. Katz33 U.S. 194, 201, 121

S. Ct. 2151, 150 L. Ed. 2d 272 (2001). If the answer is no, the inquiry stops and the

defense of qualified immunity applietd. However, if the answer is yes, then the Co
must determine whether the constitutional riglas so clearly established that a reaso
able officer would have understood that his conduct violated that i&g#.Robinson v.

York 566 F.3d 817, 821 (9th Cir. 2009) (citiBgucier 533 U.S. at 201). The Court has

discretion to consider these two factors in reverse order if approp8atePearsqrb55
U.S. at 236.

1. Excessive Force: Clearly Established Constitutional Right

Plaintiffs’ first cause of action contends that the deputies violated their Fourth
Amendment right to be free from excessive foréaerefore, the Court first analyzes the
second prong of th8auciertest, which considers whether the Plaintiffs’ right to be fr¢e

from excessive force was clearly establishethendate of the incident in question, Jul
28, 2010. Stated another way, the second prong &dhbeiertest looks at whether the
deputies had “fair warning” that thert® used on Plaintiffs was excessigee Hope v.
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Pelzer 536 U.S. 730, 740, 122 S.Ct. 2508, 153 L.Ed.2d 666 (2002). When analyzi
prong, the Supreme Court has made it clear“tiftials can still be on notice that theil
conduct violates established law even in novel factual circumstancest 741. Thus,
if the inquiry shows that the deputies haalsuch warning, the deputies are entitled to

ng th

gualified immunity. However, if the inquiry shows that the deputies had such noticg, the

Court must consider whether the Plaintiffigihts were violated by the deputies’ condu

Ct.

Here, it is beyond dispute that prior to July 28, 2010 it was clearly established tha

“force is only justified when tre is a need for force Blankenhorn v. City of Orange
485 F.3d 463, 481 (9th Cir. 2007) (cititgaham v. Connqr490 U.S. 386, 109 S.Ct.
1865, 104 L.Ed.2d 443 (1989)). For example application of a “carotid restraint” or

“chokehold” was found to pose a high and unpredictable risk of serious injury or death ii
1983,City of L.A. v. Lyons461 U.S. 95, 116-17, 103 S. Ct. 1660, 75 L. Ed.2d 675 (1]983)
(Marshall, J., dissenting), and even before 2007, numerous courts had made it clear the

using various types of force, including tasers, on a compliant, nonresistant suspect,

violated clearly established constitutional righ&ee e.g, LaLonde v. Cnty of Riverside
204 F.3d 947, 961 (9th Cir. 2000) (finding use of pepper spray on compliant suspe
constitutes excessive forc€rem v. Rephanrb23 F.3d 442, 448-49 (4th Cir. 2008)
(finding use of taser on uncooperative agesvhile she was restrained constituted
excessive force and was clearly established at least by Z9&)) v. MacPhersqr630
F.3d 805, 810 (9th Cir. 2010) (“Our conclusitiat use of the X26 taser and similar
devices in dart mode constitutes an “interragali significant level of force that must be
justified by the governmental interest involveByyyan 608 F.3d at 622, falls well withi
the national mainstream of the decisionsalthave examined the nature and quality ¢
the intrusion posed by tasers.”).

Although none of the cases noted abovefartually identical to the case at bar,
logical reasoning follows that utilizing a carot®straint or taser to subdue an individu
hitting an individual in the face with a flashlight or baton, or punching an individual
release his hands in order to handcuff him, could also be unreasonable. Thus, tak

12 11cv1657 AJB (BGS)
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facts in the light most favorable to the namnmg party, here the Plaintiffs, a reasonab
deputy would have had “fair warning” thedusing unnecessary pain to restrain and o
subdue a suspect, when the suspect is othereimplaint, represents excessive force.
Accordingly, the Court finds the second prong of $aeiciertest has been met.

2. Excessive Force: Did the Deputies Violate Plaintiffs’ Constitu-

An excessivtleopoa}lzs Ii%gtgiry requires exaation of the totality of the circum-
stancespPavis v. City of Las Vegad78 F.3d 1048, 1055 (9th Cir. 2007), and like mos
other Fourth Amendment issues, are “evaluated for objective reasonableness basg
the information the officers had when the conduct occuBadcier 533 U.S. 194 at
207. Courts determine whether the use of force was objectively reasonable throug
careful balancing of the nature and quatifythe intrusion on the individual’'s Fourth
Amendment interests against the countervailing governmental interests at stake.”
Graham v. Connqr490 U.S. 386, 396, 109 S.Ct. 1865, 104 L.Ed.2d 443 (1989). Ur]
Graham these include: (1) the severity of ttréme at issue; (2) whether the suspect
poses an immediate threat to the safetthefofficers or others; and (3) whether the
suspect is actively resisting arrest or attempting to evade arrest by Sigdryan 630
F.3d at 818 (quotinraham 490 U.S. at 396).

Under Ninth Circuit precedent, the most important ofGnahamfactors is the
threat posed to the officers and bystand&wse Chew v. Gateg7 F.3d 1432, 1441 (9th
Cir. 1994). Additional factors can be considered, including the availability of less
intrusive methods than the force employ&skeBryan 630 F.3d at 805. Reasonableng
should be judged “from the perspective akasonable officer on the scene, rather thg
with the 20/20 vision of hindsightGraham 490 U.S. at 396. Additionally, the reason
ableness “must embody allowance for the fact that police officers are often forced t
make split-second judgments—in circumstances that are tense, uncertain, and rap
evolving—about the amount of force thahmscessary in a particular situationd. at

396-97. Moreover, because summary judgment motions in excessive force actions

require courts to “slosh [their] wayrtiugh the fact bound morass of reasonableness,
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Scott v. Harrig 550 U.S. 372, 383, 127 S.Ct. 1769, 167 L.Ed.2d 686 (2007) (internal

guotations omitted), the Ninth Circuit has stated that district courts should grant such

motions sparinglySantos v. Gate287 F.3d 846, 853 (9th Cir. 2002) (“Because such

balancing nearly always requires a junstf through disputed factual contentions, angd

to draw inferences therefrom, we havédhen many occasions that summary judgmerjt or

judgment as a matter of law in excessiveéocases should be granted sparingly.”);
Alexander v. Cnty. of L.A64 F.3d 1315, 1322 (9th Cir. 1995) (stating that in most
excessive force cases, the question ofarasleness “is normally a jury question”).

Here, Defendants allege that both Pldéistmade threatening gestures, movements,

and/or made physical contact with the diegs and that such actions by Plaintiffs

interfered with the deputies’ duties withouydegal justification. Specifically, Defen-
dants contend that Maher wagitated, yelled vulgaritiesdaanced on the deputies, ant
made physical contact with Deputy Titesen though Deputy Titus was not addressir|
Maher, but another male present at the scddefendants further maintain that when
Deputy Philpot attempted to get physical cohbf Maher to detain him, Maher pulled
away from Deputy Philpot and initiated augigle between himself and Deputy Philpot.
With respect to Nader, Defendants artheg Nader became verbally abusive when

instructed by the deputies to back downevdin Nader refused, and instead, advanced

on Deputy Titus in a manner that indicatedraent to attack. Therefore, Defendants
maintain that the deputies use of force whgctively reasonable, and that even if the
deputies were mistaken as to whetherrRilfis’ conduct constituted a threat, qualified
immunity would nonetheless apply becatrssr conduct was not clearly unlawful.

In response, Plaintiffs argue that tiesa “classic” example of a factual dispute

j -

necessitating determination by a jury, and therefore qualified immunity does not apgply.

Based on their version of the facts, Plaintiffs allege that they did nothing violent,
threatening, assaultive, or resistive during ¢mtire encounter with the deputies. To th
contrary, Plaintiffs contend Deputy Titus anlfully assaulted Doory, and then, without
prior justification, hit Maher in the face withither a flashlight or a baton, after Maher
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had complied with Deputy Titus’ command todown. Further Plaintiffs allege that
Deputy Philpot admits to taking Maher down to the ground with a carotid restraint,

wherein Deputy Walton forced his knee idiaher’s back and punched him twice before

handcuffing him. Therefore, accordingly t@pikiffs, none of this force was objectively

reasonable or justifiable, as Maher did sinike or even touch Deputy Titus, and did
nothing to Deputy Philpot or Deputy WaltoMoreover, even though Defendants prof
the testimony of Dr. Wagner, who opines th&ther’s injuries are inconsistent with

being hit by a flashlight, Plaintiffs comtd percipient eye witness testimony proves thg

contrary, and nonetheless, this evideocly exemplifies one of the many factual
disputes in the case. Finally, with regagwdNader, Plaintiffs contend Nader did nothin
to justify Deputy Titus’ use of the taseecause Nader was merely protesting the dep

ties’ unlawful use of force on both Doory aNther, and Nader nevadvanced or mads
threatening gestures towards the deputigsecifically, contrary to Defendants conten-

T~

fer

11%

Ql

\U

tions, Plaintiffs argue that Nader did not open and close his hands, clench his fists, or

advance on Deputy Titus.
Based on the above, and in consideration ofatehamfactors, the Court finds
there are material factual disputes regagdhe events that transpired on the date in

guestion, including the potential safety rnekthe deputies and bystanders, and the actual

conduct of the deputies and the Plaintiffs—aliwfich must be left to a jury for final

determination.See Berry v. Baca879 F.3d 764, 769 (9th Cir. 2004) (“The City asserts

explanations and defenses, but they deperdisputed facts and inferences, proper fo
jury to consider but not effective to sustain summary judgment.”) Thus, although

ra

Defendants contend that Plaintiffs’ version of the facts are not plausible, in light of the

fact that Maher alleges that the bltavhis face rendered him unconscious, thereby
limiting his ability to describe the everitgat occurred thereafter, the Court is not

persuaded. To the contrary, Maher'pasgtion testimony and corresponding declaratjon

notes that the blow to his face renderad hihconscious, but also notes that after he
regained consciousness, he was ablecall the events that followed, including the
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alleged excessive force employedbgputy Walton and Deputy PhilpocEeeAnderson
v. Liberty Lobby, In¢.477 U.S. 242, 255, 106 S. Ct. 2505 (finding that credibility

determinations cannot be made on a motion for summary judgment, rather, the plajntiffs

evidence must be believed and all inferes must be drawn in their favor).
Moreover, although Defendants argue thatuse of force was reasonable beca
the deputies feared for their safety, “[a] slenptatement by an officer that he fears for
his safety or the safety of others is not enough; there must be objective factors to |t
such a concern.Deorle v. Rutherford272 F.3d 1272, 1281 (9th Cir. 2001). Thus,
because Plaintiffs and Defendants digpuhether the deputies gave warnings to
Plaintiffs before applying the relevant foraeissue, and deputies should give warning
when feasible, if the use @rce in effecting seizure may result in serious injury, the

Court cannot resolve such disputed facts in adjudicating Defendants’ instant nh@tion.

at 1284 ;see also Harris v. Roderick26 F.3d 1189, 1201 (9th Cir. 1997) (“Whenever
practicable, a warning must be givieefore deadly force is employed.8See also Santgs
287 F.3d at 853 (finding summary judgment in excessive force cases should be gr:
sparingly because it necessarily involvegdted facts). Accordingly, because the
parties’ respective arguments raise genuisputes of material facts, and therefore a
reasonable jury could find that the Plaintiffs did not provoke the deputies and that t
deputies could have employed alternative and less forceful methods to control the
Defendants’ motion for summary judgment on Plaintiffs’ § 1983 excessive force clg
are hereby DENIED, and Deputy Titideputy Philpot, and Deputy Walton are not
entitled to qualified immunity’

“ Plaintiffs also raised a “duty totervene” argument in their opposition, stating
that a Jurx could find that each deputy hae dih)llfgatlon and opportunity to intervene g
revent the false arrest and excessive use of
1 at 12-13.) Defendants contend this does not raise a triable issue of fact becaus
Plaintiffs were not in custody at the timetforce was being used to control them, and
there is no evidence that thé deputies kttenother deputies were acting unlawfully o
had an opportunity to respond. (Doc. No. 32 at 2-3.) These arguments only highli
dlsrtJ_uted issues of material fact, and reiaéothe Court’s denial of Defendants”instant
motion.
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B. Fourth Amendment Violation: Unlawful Seizure/False Arrest and
Qualified Immunity

Under the Fourth Amendment, “[t]he rigbit the people to be secure in their

persons, houses, papers, and effects, agmnsasonable searches and seizures, shall not

be violated, and no Warrants shall isdud, upon probable cause.” U.S. Const. amend.
IV. “The Fourth Amendment does not proserdil state-initiated searches and seizurgs;
it merely proscribes those which are unreasonaliotida v. Jimeno500 U.S. 248,
250 (1991) (citations omitted). A warrantless sirie lawful, only if there is “probable
cause to believe that the arrestee hasnoitted, or is committing, an offenseTorres v.
City of L.A, 548 F.3d 1197, 1207 n.7 (9th Cir. 20089¢ also United States v.
Chan—Jimenez25 F.3d 1324, 1326 (9th Cir. 1997) (“For purposes of the Fourth
Amendment, a seizure occurs whenwa émforcement officer, by means of physical
force or show of authority, in some weestrains the liberty of a citizen."Jackson v.
Johnson797 F. Supp. 2d 1057, 1063 (D. Mont. 2011) (“An arrest is a more intrusive
detention and requirgsobable cause.”).

197
o

Here, because the right to be free fromaarantless arrest was clearly establish
on the date in question, and Plaintiffs were arrested without a warrant following the

incident at their apartment complex, Defemidamust show that there was probable cquse

to arrest both Plaintiffs. Probable causan@st without a warrant exists when “officels
have knowledge or reasonably trustworthy information sufficient to lead a person of
reasonable caution to believe an offenselieen or is being committed by the person
being arrested.’'United States v. Lope482 F.3d 1067, 1072 (9th Cir. 2007) (citiBgck
v. Ohig 379 U.S. 89, 91, 85 S. Ct. 223, 13 L. Ed. 2d 142 (1964)). “While conclusiv
evidence of guilt is of course not necessamger this standard to establish probable

U

cause, ‘[m]ere suspicion, common rumargven strong reason to suspect are not
enough.”” Id. (quotingMcKenzie v. Lamb/38 F.2d 1005, 1008 (9th Cir. 1987)). Thus,
“in determining whether probable cause existsarrest, courts look to “the collective
knowledge of all the officers involved in the criminal investigatiobriited States v.

Ramirez 473 F.3d 1026, 1032 (9th Cir. 2007it&tion and quotation marks omitted);
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Cabrera v. City of Huntington Payk59 F.3d 374, 380 (9th Cir. 1998) (“To prevail on
his § 1983 claim for false arrest and imprisemty Cabrera would have to demonstrats
that there was no probable cause to arrest him.”).

In the instant case, the deputies arreBliathtiffs on two charges: (1) violation of
California Penal Code 8 405(a), lynching; g8y violation of California Penal Code §
69, resisting an officer by force and violence. (Doc. No. 31 at 4:16>2®ih respect tdg
Plaintiff Maher, Defendants allege Maher was arrested@behef that he assaulted
Deputy Titus, violently interfered with DepuTitus’ attempt to arrest Doory, yelled
vulgarities at all the deputies, beat his chadtianced on the deputies, refused to follg
the deputies’ orders, placed his hands on Deputy Titus, and then resisted his own
With respect to Plaintiff Nader, Defendaatiege Nader was arrested on the belief the
he advanced on the deputies, clenchedisisin a threatening manner, and failed to
follow the deputies’ orders to get back. As a result, Defendants contend summary
judgment is warranted on Plaintiffs’ unlawful seizure/false arrest § 1983 claims bec
under the totality of the circumstances the deputies believed there was probable c4
arrest both Plaintiffs SeeAllen v. City of Portland73 F.3d 232, 236 (9th Cir. 1995) (*
Probable cause must be determinethattime the arrest is made.”).

5 In pertinent part, California Penal Cog@&05(a) prohibits “[t]he taking by mea
of a riot of any person from the lawful cady of any peace officer.”. . .” Cal. Penal
Code § 405(a). Arriotis further defined as “[a]n)f/ use of force or violence, disturbin
public peace, or any threat to use forceiotence _ :
of execution, by twd or more persons actmg tbge and without authority of law . . . .
Cal. Penal Code § 404(a). Violation of § 405(a) Is a felony that is punishable in a g
prison for two, three, or four year§eeCal. Penal Code § 405(b).

At the time of the incident, Californiaenal Code § 69 praled: “Every person _
who attempts, by means of any threat oremck, to deter or prevent an executive offig
from performing any duty imposed upon such officer by law, or who knowingly resi
by the use of force or violence, such offigarthe performance of his duty, is punishal
by a fine not exceeding ten thousand dollars ($10,000), or by imprisonment in the ¢
prison, or in a county jail not exceeding one year, or by both such fine and
Imprisonment.” To éstablish a violation under § 69, the prosecution must prove, ar
other things, that the defendant resisteddfiicer and that the defendant knew he wag
reS|st|ng] an officerPeople v. Hendrix214 Cal. App. 4th 216, 237, 153 Cal. Rptr. 3d
740, 757 (Cal. Ct. App. 2013).
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Plaintiffs adamantly oppose Defendardshtentions, arguing that the deputies
lacked probable cause to arrest them, explicitly deny that any of the events, as
articulated by Defendants, ever occurredairRiffs support these allegations with their
own declarations and deposition testimonyadidition to percipient witness testimony

from individuals who gave statements, under oath, at Plaintiffs’ preliminary hearing|.
(Doc. No. 31, Exs. 6, 7, 8.) Specifically, Pigffs allege that when Maher protested thie

unjustified and unprovoked attack on DoorypD#& Titus hit Maher in the face with a
flashlight or baton, even though Maher had just complied with Deputy Titus’ comm
to sit down. Thereafter, Deputy Philpefho was assisted by Deputy Walton, violently
took Maher down in the driveway, pinnedrhdown, punched him at least twice, and
then forcibly arrested him. With regardNader, Plaintiffs contend that Nader was at
times a safe distance from the deputies uttietree, and that Nader only verbally
protested the deputies’ violent attacks orhktaand Doory, which did not warrant the
use of a taser to subdue or control him.

In response, Defendants argue thatp@esipient witnesgestimony proffered by
Plaintiffs, (Exhibit 6: Davis Testimony; Exhibit 7: Sulaiman Testimony; and Exhibit {
Ms. Henry Testimony), should be excluded as hearsay, and that the judicial ruling
preliminary hearing, (Exhibit 9), should be excluded because it has no res judicata
collateral estoppel effect in the instant cad@oc. No. 32 at 4:14-28.) Specifically,
Defendants argue that because none of thierfdants were parties in the prior crimina
case, or in privity of interest with suchrpas, they had no opportunity to cross-exami
the percipient witnesses whose testimony Plaintiffs now seek to admit into evidenc
Moreover, with respect to Exhibit 9, thedicial ruling on the preliminary hearing,
Defendants contend that “an acquittal is amissible to prove lack of conduct,” and
therefore should be exclude8tate Farm Fire & Cas. Co. v. Poomaiheala®t7 F.
Supp. 705, 706-07 (D. Hi. 1987). Therefore, Defendants argue that Plaintiffs introg
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tion of this evidence, in an attempt tes@a genuine dispute of material fact, is
improper:®

In addition to the arguments posited above, Plaintiffs argue that they should
and could not, have been arrested for protesting the violent acts of the deputies, ag
who verbally criticizes or challenges a polaféicer is engaged in protected speech un
the First Amendment, and is therefore not subject to arrest on that grseed.g, City
of Houston, Tex. v. Hjl#82 U.S. 451, 461, 107 S. Ct. 2502, 2509, 96 L. Ed. 2d 398
(1987) (stating that “the First Amendment protects a significant amount of verbal
criticism and challenge directed at polafficers. Speech is often provocative and
challenging . . . . [But it] is nevertheless protected against censorship or punishmer
unless shown likely to produce a clear and present danger of a serious substantive
that rises far above public ioovenience, annoyance, or unrest”). As a result, Plainti
contend that a reasonable jury could find that“real” reason Plaintiffs were arrested
was because they were engaged in protespiedch, which the deputies should have b
aware is contrary to established law.

Defendants respond, contending tGél of Houstonthe case relied upon by
Plaintiffs, is inapplicable because it dealt witlelzallenge to a statue the Supreme Col
found overbroad, and nonetheless, actualppsrts Defendants’ contentions because
shows that the protections afforded by Hnest Amendment are not limitless, especiall)
as it relates to the exception for fighting wor@&ee City of Houstod82 U.S. at 461-62
(“Critical to our decision was the fact thae ordinance punishe[d] only spoken wordsg
and was not limited in scope to fighting wordatthy their very utterance inflict injury ¢
tend to incite an immediate breachtloé peace.”) (internal quotations omittesie also
Curley v. Vill. of Suffern268 F.3d 65, 73 (2d Cir. 2001) (“As to the second element,

¢ Because these arguments were raised ligridants in their RePIy to Plaintiffs’
Opposition, Plaintiffs did not have an oppaority to address Defendants” arguments.
However, as noted below, the Court did not consider this evidence in adjudicating
Defendants’ instant motion for summamglgment. Accordingly, Defendants’
evidentiary objections are denied as moot.
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because defendants had probable cause to plagdiff, an inquiry into the underlying
motive for the arrest need not be undertaken.”).

Here, even after the Court properlyckides the percipient witness testimony
proffered by PlaintiffsCrawford v. Washingtqrb41 U.S. 36, 57, 124 S. Ct. 1354, 134
158 L. Ed. 2d 177 (2004) (finding “that prior trial or preliminary hearing testimony ig
admissible only if the defendant had anqudeie opportunity to cross-examine”), and t
judgment entered in Plaintiffs’ underlying preliminary heartd@gte Farm Fire & Cas.
Co, 667 F. Supp. at 706-07, there is still a genuine dispute of material fact regardir
whether Plaintiffs used threats or violertoeentice a riot or disturb the peace, (Penal
Code § 405(a)), and deter or prevent an etwezwfficer in the performance of his dutig
(Penal Code 8 69)See McKenzjer38 F.2d at 1008. (Finding that in a § 1983 action
factual matters underlying the judgment @hsonableness generally mean that proba
cause is a question for the jurijarper v. City of L.A.533 F.3d 1010, 1023 (9th Cir.
2008). Therefore, based simply on theitesny proffered by Plaintiffs and Defendant
and excluding any evidence that was not knowthéodeputies at the moment the arre
were made, the Court finds there are stitittial disputes that preclude summary judg-
ment. See Barlow v. Groun®43 F.2d 1132, 1135 (9th Cir. 1991) (“The disputed fac

7,

he

S,
he
Dle
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that prevent resolution of the detentissue on summary judgment also prevent resolu-

tion of the question whether police had probable cause to arrest.”).

The Court also notes that the judicial detmation made at Plaintiffs’ preliminary
hearing is irrelevant to the issue of wiatthere was probable cause for the deputies
arrest Plaintiffs on the date in questiddpecifically, although the absence of sufficien
probable cause to believe Plaintiffs werdtguof Penal Code § 408] and Penal Code
69 was the basis for dismissing such clainthafpreliminary hearing, this determinatic
does not necessarily mean there was orneaprobable cause to arrest Plaintiffs on
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these charge€. Therefore, even without considering the percipient witness testimor|
(Doc. No. 31, Exs. 6, 7, 8) or the findingsdwraat Plaintiffs’ preliminary hearing, (Doc.

Y,

No. 31, Ex. 9), the parties’ respective vera of the facts are still diametrically opposed.

As a result, the Court finds there are matdactual disputes that preclude summary
judgment. Accordingly, Defendants are eatitled to qualified immunity and their

motion for summary judgment on Plaintiffs’ unlawful seizure/false arrest § 1983 claims

are hereby DENIED.
II.  State Law Claims

In addition to the federal causes of actiBlaintiffs allege state law claims again
all Defendants for negligence, battery, falsest, and violation of California Civil Cod¢
§ 52.1. Plaintiffs allege the individual deputies are liable based on their own condy
and the County is liable based on vicaribability under the doctrine of respondeat
superior. SeeCal. Gov't Code § 815.%&ee also Scott v. Cnty of L.&7 Cal. App. 4th
125, 139-40, 32 Cal. Rptr. 2d 643 (Cal. Ct. App. 1994) (“Under Government Code
section 815.2, subdivision (a), the County is liable for acts and omissions of its em|
ees under the doctrine of respondeat suparitre same extent as a private employer
Under subdivision (b), the County is immune from liability if, and only if, [the emplo
Is immune.”) (emphasis omitted)fhite v. Cnty of Orangd .66 Cal. App. 3d 566, 570,

1”4

ct,

Dloy-

yee]

212 Cal. Rptr. 493 (Cal. Ct. App. 1985) (stating that “in governmental tort cases, thie ruls

is liability, immunity is the exception”) {@tion and internal quotation marks omitted)
11
11

7%A preliminary hearing is @ost factadetermination of probable cause that is
concerned primarily with whether the prosecution meets its burden of peeof

enerally Mills v. Super. Gt42 Cal. 3d 951, 232 Cal. Rptr. 141, 143-46, 728 P.2d 21

13-17 (Cal. 1986), and, at least in someansgs, can result in a dismissal of criminal
charges even though the existence obgble cause is not considere@é Anda v. City
of Long Beach7 F.3d 1418, 1422 (9th Cir. 1993). dontrast, probable cause to arres
must be based on objectively reasonable information known to the officer at the tim
the arrest, and cannot be based on factsiderge obtained as a result of the arr&se
Wong Sun v. United State371 U.S. 471, 482, 83 S. Ct. 407, 414, 9 L. Ed.2d 441 (1¢
Henry v. United State§61 U.S. 98, 103, 80 S. Ct. 168, 171, 4 L. Ed. 2d 134 (1959)

22 11cv1657 AJB (BGS)

e of
)63);




© 00 N oo O M~ W N PP

N NN NN N N NDND P B P B P P PP re
© N o 00 A W N P O © © N O o » W N B O

A. Plaintiffs’ Negligence, Battery, and False Arrest Causes of Action

Defendants contend the County is immune from Plaintiffs’ negligence, batten
false arrest state law causes of actiblowever, under California law, the County’s
immunity depends on whether the individual deputies are immRobinson v. Solano
Cnty, 278 F.3d 1007, 1016 (9th Cir. 2002). Therefore, because California law deni
immunity to police officers and public officewho use excessive force to effectuate 4
arrest, and the Court has already denied ixkfats’ motion with regard to Plaintiffs’
federal 8§ 1983 excessive forard false arrest claims, the Court finds that the deputi
and therefore the County, are not immuneflaintiffs’ state law claims for negli-

gence, battery, and false arreSee Mary M. v. City of L.A54 Cal.3d 202, 215, 285 Cal.

Rptr. 99, 814 P.2d 1341 (Cal. Ct. App. 1991) (“[A] governmental entity can be held
vicariously liable when a police officer aaty in the course and scope of employment
uses excessive force or egga in assaultive conduct.§cruggs v. Hayne252 Cal.
App. 2d 256, 264, 60 Cal. Rptr. 355 (Cal. Ct. App. 1967) (“California cases have
consistently held that a peace officer makingeaest is liable to the person arrested fc
using unreasonable force.”); Cal. Gov't Code § 820.4. Accordingly, for the reasong
forth above, the Court DENIES Defendantsdtion for summary judgment with respec
to Plaintiffs’ state law claims faregligence, battery, and false arrest.

B.  Violation of California Civil Code § 52.1“Bane Act”

Plaintiffs’ final cause of action is bught under California Civil Code § 52.1 (the

“Bane Act”). The Bane Act proscribes intadace “by threats, intimidation, or coercig
or attempts to interfere by threats, intimidati or coercion, with the exercise or enjoy-
ment by any individual or individuals of rights secured by the Constitution or laws @

United States, or of the rights secured by the @otisn or laws of this state . .. ” Cal.

Civ. Code § 52.1(a)ee also Jones v. Kmart Corfa7 Cal. 4th 329, 338, 70 Cal. Rptr.
2d 844, 949 P.2d 941 (Cal. 1998) (“The Legislature enacted [Civil Code] section 57
stem a tide of hate crimes.”). The word &rferes with,” as used in the Bane Act, mez
“violates.” Jones 17 Cal. 4th at 338, 70 Cal. Rptr. 2d 844, 949 P.2d 941 (California
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Supreme Court equates “interferes” with “violate€ity of Simi Valley v. Super. Ct.
111 Cal. App. 4th 1077, 4 Cal. Rptr. 3d 468 (Cal. Ct. App. 2003) (same). Thus, the

essence of a Bane Act claim is that theeddant, by the specified improper means (i.g.

“threats, intimidation or coercion”), tried,tor did, prevent the plaintiffs from doing

something they had the right to do under the lar to force the plaintiffs to do some-
thing they were not required to do under the laenes 17 Cal.4th at p. 334, 70 Cal.
Rptr. 2d 844, 949 P.2d 941. “[l]n pursuindigéfor [ ] constitutional violations under

section 52.1, plaintiffs need not allege tdatendants acted with discriminatory animus
or intent, so long as those acts were accoimepdny the requisite threats, intimidation, pr

coercion.” Venegas v. Cnty of L.A32 Cal. 4th 820, 843, 11 Cal. Rptr. 3d 692, 87 P.3d 1

(Cal. Ct. App. 2004).

In the instant case, Plaintiffs allege thidwe particular acts of excessive force,
unlawful detention, false arrest, and retaliation” constitatglation of Plaintiffs’
rights as guaranteed under Article |, Sectli3 of the California Constitution, and the
First and Fourth Amendments to the United States Constitution. (Doc. No. 5  43.)
Plaintiffs further allege that these setere committed by the deputies by means of
threats, intimidation, and/or coerciorid.j As a result, Plaintiffs allege that Maher
suffered severe injuries to his face, n@ses, mouth, tongue, neck and back, and thaft
Nader suffered pain and injury frobeing shot with a taserld( at {1 15, 16, 23.) Both
Plaintiffs also allege that they have suéfé severe fear, humiliation, damage to their

reputation, and emotional distress as a resuieofg arrested, taken to jail, and forced|to

defend themselves at theeliminary hearing. Id. at {1 15, 16.) Plaintiff seek actual apd

punitive damages as a result of thputees alleged reckless conducikd. (1 44, 45.)

In response, Defendants argue the BanecAohot be asserted directly against the

County because the Act only applies to private actors and government agents, ang
government entitiesSee Venegas v. Cnty of L.A53 Cal. App. 4th 1230, 63 Cal. Rptr

3d 741, 750 (Cal. Ct. App. 2007). Defendants also contend that the Bane Act cannot be

asserted against the County because iBare express statutory authority under the
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California Tort Claims Act (“Tort Claims Act”), Cal. Gov. Code § &it%eq, nor is the
County a “person or persons” within the memnof the Act. Plaintiffs counter, stating
that the County is liable under the Bane Act not because the County is a “person,”
defined under the Act, but under the doetrof respondeat superior, as embodied in
California Government Code § 815.2{&)Finally, with regard to the individual deputie

as

S,

Defendants argue summary judgment is weed because the Bane Act does not confer

any substantive rights; rather, it is meratyenabling statute that allows a party to

recover damages if the plaintiff can proveeparate and distinct violation of his/her
federal or state constitutional rightSeeJustin v. City & County of San Francisddo.
C05-4815 MEJ, 2008 WL 1990819 (N.D. Cal. MayB08). Thus, Defendants conten
that because there is no separate constitdtraid Plaintiffs intended to exercise, in
which the deputies impeded by threat, intiatidn, or coercion, Plaintiffs’ Bane Act

claims against the individual deputies must fail.

Contrary to Defendants’ contentiorise Court finds both the County and the
individual deputies are subject to the Bane Aafith regard to the County, the languag
of Venegas v. County of Los Angel&s3 Cal. App. 4th 1230 (Cal. Ct. App. 2007), the
case relied upon by Defendants, is inapposite. The couddrnirgaslid not state that
Section 52.1 does not apply to governmetities; rather, it explained: “There is no
‘state action’ requirement in section 52.1e gtatute applies to private actors as well g
government agents.ld. at 750. In fact, the court Mengeadound that the plaintiff had
a valid Section 52.1 cause of actioramgt the County of Los Angele&d. at 746.
Moreover, although no California court hasedily interpreted the “person or persons’
language included within the Bane Act, seldederal courtbave concluded that
municipalities do fall within the purview of the AcEee e.g, Dorger v. City of Napa
No. 12cv440 YGR, 2012 WL 3791447, at *7 (N.D. Cal. Aug. 31, 2012) (“The City o

~Bln Ipertinent part, Section 815.2 providkat: “A public entity is liable for injury
proximately caused by an act or omissiomofemployee of the public entity within the
scope of his employment if the act or omission would, apart from this section, have
rise to a cause of action against thapkayee . ...” Cal. Gov. Code § 815.2(a).
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no authority for the notion that it cannot be ddesed a ‘person’ . . . to the contrary, the

authorities interpreting the statute show th@ublic entity can be liable for ‘misconduc
that interferes with federal or state laws, if accompanied by threats, intimidation, or
coercion, [] whether or not state action is involved’Cgmeron v. BletheiNo.

09cv2498 IEG (WMc), 2010 WL 1202318, at ¢5.D. Cal. March 23, 2010) (rejecting
City of San Diego’s argument that the Bane Act did not apply to government entitie
Shoval v. Sobzako. 09¢v1348 H (JMA), 2009 WL 2780155, at *3 (S.D. Cal. Aug. 3
2009) (“Defendants have not made a sugintishowing that this definition does not
encompass California counties, especialliight of the many cases naming counties &
defendants in § 52.1 causes of action.”hug, because Defendants cite no authority t

the County is not a “person or persons” within the Act, and the Court has found only

contrary authority, such arguments are also without merit.
Finally, the Court finds Defendants’ thiedgument with respect to the Tort Clair
Act is also misplaced. Pursuant to Galfia Government Code § 815.2 (a) and (b),
which Plaintiffs highlight in their opposition, “[a] public entity is liable for injury
proximately caused by an act or omissiomofemployee of the public entity within the
scope of his employment if the act or omission would . . . have given rise to a caus
action against that employee . . .” unlgse employee is immune from liability.”
Therefore, as discussed above, because ther genuine dispute of material fact
precluding a finding of qualified immunity fany of the individual deputies, the Coun
Is also not immune. Therefore, the Court fildigintiffs have raised a genuine dispute
to whether the County may be liable unttexr Bane Act under the doctrine of respond
superior, and Defendants’ argumeimtshis regard also failCf. Zelig v. Cnty of L.A27

—

s);
1,

1S
hat

15

Yy
as
pat

Cal. 4th 1112, 1131, 45 P.3d 1171, 1184 (Cal. 2002) (finding public entity could noft be

liable under respondeat superior because thatgf had failed to allege that the public
employees were engaged in conduct withmmscope of employment that would rende
the public employee liable to the plaintiff).
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With regard to the individual deputidbe Court finds Defendants’ reliance on

Justin v. City & Cnty of S.FNo. C05-4815 MEJ, 2008 WL 1990819 (N.D. Cal. May %

2008) misguided. Idustin the district court stated: “Section 52.1 is only applicable

when a defendant intends by his or her contlustterfere with a separate, affirmative
right enjoyed by a plaintiff; it does not apply to a plaintiff's allegation of use of exce
force absent a showing that the act was dometéofere with a separate state or feders
constitutional right.”Id. at *9. However, the district court dustinsupported the above
statement solely with a citation éoCalifornia Supreme Court casenes v. Kmart
Corp., 17 Cal. 4th 329, 70 Cal. Rptr. 2d 844, 949 P.2d 941 (1998), wherein the cou
addressed an entirely different issue. The issueneswvas whether the plaintiff could
base his Section 52.1 claim on the unlawsiarch and seizure by defendants, who we
private actors, not government officialgl. at 847. Thus, th@onescourt held that, in
the context of an alleged interference witturth Amendment rights, “[w]hen [plaintiffs
assert that defendants integd with those rights by directly violating them, they are
mistaken: Only the government or its agents can dolsb.”

Here, however, unlike idones Plaintiffs allege that Defendants acted under ca
of state law by using force or violence, bgans of the excessive force Plaintiffs alleg
was employed by the deputies, to interferatheir First and Fourth Amendment right
in addition to rights afforded under the Altid, Section 13 of the California Constitu-
tion. Cf. Rodriguez v. City of Fresn819 F. Supp. 2d 937, 954 (E.D. Cal. 2011) (“It is
not sufficient that the right interfered withttge right to be free of the force or threat of
force that was applied. The court has found Eiaintiff in this case was not seized anc
has not suffered a cognizable constitutionalrynjunder either the Fourth or Fourteentt
Amendments.”). Thus, although Defendaantgue that the deputies’ conduct is not
actionable because Plaintiffs correspondingduct amounted to unprotected “fighting
words,” such a determination is dependent oasalution of disputed material facts, an
requires a determination by a jury. Acdimgly, Defendants’ motion for summary
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judgment with respect to Plaintiffs’ § 5Zause of action under the Bane Act is herel
DENIED.
CONCLUSION
For the reasons set forth above, Defendants’ motion for summary judgment i
GRANTED IN PART and DENIED IN PART. Specifically, the Court GRANTS
Defendants’ motion for summary judgment with respect to Plaintiffs’ second cause

action under 42 U.S.C. § 1983 (the Monell @igiand DENIES Defendants’ motion fof
§ 198

summary judgment with respect to Plaintiffs’ first cause of action under 42 U.S.C.
(excessive force and unlawful seizure/faseest); and Plaintiffs’ third through sixth

causes of action against all Defendants fotigegce, battery, false arrest, and violatio
of Civil Code § 52.1. The parties should atsocognizant that the final pretrial confer;
ence is currently set f@gune 14, 2013 (Doc. No. 16.)

IT IS SO ORDERED.

DATED: April 29, 2013 _ y

Loz Cprea .
on Anthony J. Baftaglia
U.S. District Judge
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