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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

ARIEL FREANER,
Plaintiff,

VS.

ENRIQUE MARTIN LUTTEROTH
VALLE, an individual; HOTELERA
CORAL, S.A. de C.V., a stock

company of Baja California, Republig

of Mexico; and DOES 1 through 10,

Defendants

CASE NO. 11CV1819 JLS (MDD)

ORDER (;H GRANTING EX PARTE
APPLICATION TO CONFIRM
ARBITRATION AWARD;é)Z)
AWARDING DAMAGES ON
COUNTERCLAIM FOR BREACH
OF CONTRACT; AND, g%?q
SETTING DEADLINE F FILING
OF JOINT MOTION FOR FINAL
JUDGMENT

Presently before the Court is DefendaBhrique Martin Lutteroth Valle and

Hotelera Coral, S.A. de C.V.’s (“Hotele@oral,” and collectively, “Defendants”)

unopposed Ex Parte Application to Confifmal Award and Modification to Final
Award. (Mot. to Confirm Arbit. Award, EE No. 107.) Also before the Court are
the parties’ supplemental filings redang the amount of damages on Hotelera

Coral's pending breach of contract coenetaim against Plaintiff Ariel Freaner
(“Plaintiff,” or “Freaner”). SeePl.’s Suppl. Br. Re: Damages, ECF No. 103-2;
Def.’s Suppl. Br. Re: Damages, ECF.N®4.) Having considered the parties’

arguments and the law, the CoGIRANTS Hotelera Coral’'s motion to confirm the
arbitration award anAWARDS damages of $14,139.54 on Hotelera Coral’s
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counterclaim. As this Order disposesatifremaining issues in this litigation, the

CourtSETSa deadline of September 12, 2Gb4 the parties to file a joint motion
for final judgment.
BACKGROUND

This order incorporates by reference the factual and procedural backgro
set forth in the Court’s prior ordersSé¢eOrder Granting Motion to Compel
Arbitration and Denying Motion to Remd, Nov. 17, 2011, ECF No. 23; Order
Denying Motion to Compel Arbitration; Granting in Part and Denying in Part
Motion for Partial Summary Judgment, and Setting Deadline for Completion of
Pending Arbitration Proceedings, Aug. 22, 2013, ECF No. 93.) A summary of
most relevant facts is presented here ¢mlgrovide context for the issues discuss
below.

In this breach of contract case, Freasie¥d Hotelera Coral, a hotel and res
located in Baja California, Mexico, ser§ compensation for graphic design and
advertising services that he providedguant to a written agreement reached by
parties in June 2008. (Notice of Remo\t, A, ECF No. 1-2.) Hotelera Coral
removed the action to this Court and swjusntly filed a counterclaim, alleging ths
Freaner breached his own obligation tbwe# marketing materials and services
pursuant to a subsequent agreementiastin effect between July 2009 and Jun;d
2010. (Counter Compl., ECF No. 7.)

The Court referred Freaner’s claimsarditration, but retained jurisdiction
over Hotelera Coral’s counterclaim. r@@r, Nov. 17, 2011, ECF No. 23; Order,
Aug. 22, 2013, ECF No. 93.) In light Bfeaner’s acknowledgment that he failed
complete performance of the July 2009 contract, the Court entered summary
judgment in favor of Hotelera Coral asli@bility only. (Order, Aug. 22, 2013, EC
No. 93.) A genuine factual issue remaimasdo the appropriate amount of damag
however, and the Court ordered the parteprovide supplemental briefing and
evidence regarding that issue. Frediled his supplemental briefing regarding
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damages on February 20, 2014. (PLp@A. Br. Re: Damages, ECF No. 103-2.)
Hotelera Coral filed its supplemental nraés on March 5, 2014. (Def.’s Suppl. Br.
Re: Damages, ECF No. 104.)

Freaner’s claims were resolved inanbitral proceeding conducted under the
aegis of the American Arbitration Assation’s International Centre for Dispute
Resolution. The arbitrator, Richard W. Page, issued a final award on Decembgr 16
2013 absolving Hotelera Coral of liabilit{Mot. to Confirm Arbit. Award, Ex. A,
ECF No. 107-1.) The arbitrator determirtadt Freaner failed to prove that he had
obtained prior written approval for additiorsarvices as required by the terms of the
parties’ agreement.ld.) The arbitrator subsequently entered a modification of the
final award on February 26, 2014, awardattprney’s fees and costs to Hotelera
Coral in the amount of $105,714. (Mot.@Gonfirm Arbit. Award, Ex. B, ECF No.
107-2.)

The parties filed a Joint Status Report on March 27, 2014, indicating that they
had reached a stipulation as to confirmatof the arbitral award. (Status Report,
ECF No. 105.) Subsequently, Freadeclined to sign onto a joint motion
requesting confirmation of the award by t@isurt. Hotelera Coral filed the present
ex parte application seeking confirmation of the award on April 16, 2014. (Mot. to
Confirm Arbit. Award, ECF No. 107.) Freaner has not filed a response or
opposition to Hotelera Coral’s ex parte lpgtion and there is no indication that he
has withdrawn his earlier stipulation to confirmation of the arbitral award.

DISCUSSION
1. Ex Parte Application to Confirm Arbitration Award

The Court referred Freaner’s breach of contract claims to arbitration becpuse
the June 2008 printed contract betwéss parties contained a binding and
enforceable arbitration clause. (Orddgyv. 17, 2011, ECF No. 23.) As the Court
previously indicated, the arbitrati@mtause is governed by the Inter-American

Convention on International Commercialbitration, also known as the Panama
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Convention. (Order, Nov. 17, 2011, EGIE. 23; Order, Aug. 22, 2013, ECF No.
93.)

“Confirmation of an arbitration award under the Panama Convention is a
summary proceeding.Empresa De Telecommunicaciones De Bogota S.A. E.S
Mercury Telco Grp., In¢.670 F. Supp. 2d 1357, 1361 (S.D. Fla. 2009) (citing
American Life Ins. Co. v. Parf269 F.Supp.2d 519, 524 (D.Del. 2003)). “[A]
district court’s role in reviewing aarbitral award [rendered under the Panama
Convention] is strictly limited.”Banco de Seguros del Estado v. Mut. Marine
Offices, Inc, 257 F. Supp. 2d 681, 685—-86 (S.D.N.Y. 2003). “The court is requ
to confirm the award ‘unless it finds onoéthe grounds for refusal or deferral of
recognition or enforcement of the awakcified in the [Panama Convention].”
Id. at 686 (quoting 9 U.S.C. § 302 (incorporating 9 U.S.C. § 207)).

Article 5 of the Panama Convention presents “just five possible grounds

district court to refuse to recogniaad execute [an] arbitral decisiorEmpresa

Constructora Contex Limitada v. Iseki, Int06 F. Supp. 2d 1020, 1025 (S.D. Cal.

2000). These grounds are:

a. That the parties to ther@gment were subject to some _
incapacity under the applicable law or that the agreement is not valid
under the law to which the partiesvessubmitted it, or, if such law is
notdspecmed, under the law of the State in which the decision was
made;_or . . . -

b. That the party against whichetlarbitral decision has been made
was not duly notified ot the appointment of the arbitrator or of the
arbitration procedure to be followed, or was unable, for any other
reason, to present his defense; or _ _

C. That the decision concerns a dispute not envisaged in the
agreement between the parties to siiborarbitration; nevertheless, if
the_Proylsmns of the decision that refer to issues submitted to
arbitration can be separated framose not submitted to arbitration,

the former may be recognized and executed; or o

d. That the constitution of the arbitral tribunal or the arbitration
procedure has not been carried inuccordance with the terms of the
agreement signed by the parties orthiea absence of such agreement,
that the constitution of the arbitri@ibunal or the arbitration procedure
has not been carried out in accorcamith the law of the State where
the arbitration took place; or o _

e. That the decision is not yet binding on the parties or has been
annulled or suspended by a competent authority of the State in which,
or according to the law of wii¢ the decision has’been made.
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Here, Freaner has not opposed confirmation of the arbitration award anc
IS no indication that any of the aforementioned grounds for refusing to confirm
award are present. Accordingly, the C@BRANTS Hotelera Coral’s ex parte

application andCONFIRMS the final arbitration award rendered on December 1

2013, as well as the modification of the final award issued on February 26, 20!
awarding costs and attorney’s fees indiaof Hotelera Coral in the amount of
$105,714.
2. Award of Damages on Hotelerd&oral's Counterclaim for Breach of
Contract
In its August 22, 2013 ruling, the Court declined to enter summary judgn

as to damages on Hotelera Coral’s cowlé@m because a genuine factual dispute
existed as to the amount of damages teiwhiotelera Coral is entitled for Freanef

breach of the parties’ agreement. &sn the briefing and evidence submitted b
the parties, the Court must now determine the amount of damages.

Hotelera Coral fully performed its end of the bargain by paying Freaner
$4,000 per month for the life of the contract, or $48,000 in all. Freaner materig
and substantially breached the contiactailing to deliver on 17 time-sensitive
work orders submitted by Hotelera @bthrough an online request system
developed by Freaner. Hotelera Coral siitet 47 such work orders over the ent
contract term.

In its original counter complaint, Hdéza Coral alleged that Freaner failed
deliver,inter alia, a dynamic website with 3-D functionality, and therefore soug}
contract damages, including $53,000 in losifits and $26,150 in costs incurred t
hire a new web design team. (Cour@empl. 1 44—-47, ECF No. 7.) Hotelera
Coral now insists, however, that it no longeeks lost profits or other consequen
damages flowing from Freaner’s breacit das instead “limited its request” to

reimbursement for the 17 work orders thagdfrer did not fulfill. (Def.’s Suppl. Br.

Re: Damages 6, ECF No. 104.) Accoglio Hotelera Coral, the sought-after
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remedy is “akin to disgorgement or restitutionltl.

The parties apparently agree thatiféenia law governs the dispute. The
printed contract drawn up by Freaner in July 2009 contains a choice-of-law clg
explicitly stating that the contract “dhbe construed and enforced in accordance

with the laws of California.” $eeNotice of Lodgment in Supp. of Opp’n to Summ.

J., Ex. 3, 2009 Contract, 819e, ECF No. 684dotelera Coral has argued that the
printed contract never went into effectdethat the parties acted pursuant to an of
agreement, but Hotelera Coral relies exeleily on California law in its briefing ant
has not invoked the law of any other jurisdictio®eéBrief in Supp. of Mot. for
Partial Summ. J. 6-8, ECF No. 6428Accordingly, the Court will proceed to app
California law in determining #happropriate amount of damages.

In California, “in the case of breach @bntract, [a plaintiff] may treat the
agreement as alive and effective, suimgdamages for breach, or he may assum
the contract dead and proceed to obtain restitutidozovich v. Cent. Cal. Berry

Growers Ass’ng Cal. Rptr. 617, 626 (196(ee also Akin v. Certain Underwriters

At Lloyd’s London44 Cal. Rptr. 3d 284, 287 (2006) (“[Upon a substantial breag
plaintiff may] treat [a] contract as resded and recover dames resulting from the
rescission . . . [or] treat the contract as repudiated by the other party and recov

use

—

al

==

y

U

D

h, a

(er

damages to which [it] would have beemtitled had the other party not breached the

contract or prevented . . . performance:"RRestitution is defined as restoration of
the status quo by the awarding of an amount which would put plaintiff in as go
position as he would have been if no contract had been made and restores to
[the] value of what he parted with in performing the contrabwinkin v. Boske)08
Cal. Rptr. 2d 44, 63 (2000) (internal quotations and citations omitted).

The remedy of restitution is usually not available to one who has fully

~ ! Hotelera Coral cited California catmw in its brief supporting its_origina
motion for partial summary judgment on the breafotontract counterclaim. There &
no cases, statutes, regulations, or other kgghorities discussed in Hotelera Cora
most recent briefing regarding the proper amount of damageeDé¢f.’s Suppl. Br.
Re: Damages, ECF No. 104.?
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performed his part of a contrad@liver v. Campbe]l273 P.2d 15, 20 (1954).
Nonetheless, “full performance does not make restitution unavailable if any pal
the consideration due from the defendanteturn is something other than a
liquidated debt,” such as tlmendering of personal servicell. (internal quotations
omitted).

“A party seeking restitution must gaadly return any benefit that it has
received.” Dunkin, 98 Cal Rptr. 2d at 63 (citin@alifornia Federal Bank v.
Matreyek,10 Cal.Rptr.2d 58, 63 (1992)). Where restoration of benefits derived
from a defendant’s partial performance of a contract is impossible, restitution i
typically still available if the valuef the defendant’s performance can be
determined and credited against the plaintiff's recov&se, e.gLandmark Land
Co., Inc. v. F.D.I.G.256 F.3d 1365, 1373 (Fed. Cir. 2001) (“Because the purpo
restitution is to restore the plaintiff to satus quo ante, the award to the plaintiff
must be reduced by the value of anydigs that it received from the defendant
under the contract, so that only the actoahet, loss is compensated.” (citation
omitted));Am. Sav. Bank, F.A. v. United Staté2 Fed. CI. 6, 18 (Fed. Cl. 2004)
(“When a contract is breached, restitutioguiees the parties to return the benefit

each received from the other during performasfade contract to prevent an unjust

enrichment to one of the parties. . . .eT®ourt must . . . determine the value of tf
benefit received by [plaintiff from defelant’s partial performance of the
contract].”);David M. Somers & Assocs., P.C. v. Byse2v/ A.2d 832, 841 (2007)
(“The proper measure of damages to gpghen a party breaches a contract, and
later seeks restitution for geal performance prior to thiereach, is the value of the
benefit resulting from the partiperformance.” (citation omitted)).

Here, the remedy that Hotelera Coraséeking calls for the return of $48,0(
paid to Freaner over the life of the contraetluced to reflect the value of Freane
partial performance. Hotelera Coral argues that the value of Freaner’s partial
performance must be determined by uniformly apportioning the total contract
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to all work orders placed during the cadtrterm. (Def.’s Suppl. Br. Re: Damageps
5-6, ECF no. 104.) Because HoteleraaCplaced 47 work orders and Freaner
completed 30 of them, Hotelera Coral’s methodology results in a credit of
$30,638.30 for Freaner's partial perf@nte and a net restitution of $17,361270.
Freaner contends, however, that the ises/that he rendered cannot be valped
by evenly apportioning the contract price to the work orders submitted by Hoteglera
Coral. (Pl.’s Suppl. Br. Re: Damages 2—-3, ECF No. 103-2.) Rather, Freaner grgue
that his performance should be valued by evenly apportioning the contract prige to

7

each of Hotelera Coral’s “individual requests for workld. @t 1-2.) Freaner insis
that Hotelera Coral ignored his instructions regarding use of the online reques
system and actually submittedlltiple requests for work within each work order.
(Id. at 2.) Thus, he maintains that it wdude unjust to assign an equal portion of
the contract price to each work ordersame work orders were substantially morg
demanding than othersld(at 2—3.) Freaner’s method, properly implemented,
indicates that Hotelera Coral submitte2P individual requests for work and Freaner
completed 91 of them, resulting in a credit of $33,860.46 for Freaner’s patrtial
performance and net restitutiontotelera Coral of $14,139.54.

—+

The Court agrees with Freaner thahay be unjust to apportion the contrag

Zn its briefing, Hoteler&oral requests 17,280 ind , Which appears to be
an approximation. (Def.’s Suppl. Br. Re: Damages 6, ECF No. 104.5)

% Although Freaner claims that apportionrhefithe total contract price should
account for 66 items that Hdéea Coral did not requestitrough the online work order
sBystem, the Court declines to consideréhemms in calculating damages. (Pl.’s Suppl.

r. Re: Damages 3-4, ECF No. 103-2ed&mer Decl. { 11, ECF No. 103.) Freaner
previously characterized those items@ditonal services beyond the contract’s scppe
and unsuccessfully _attethed to obtain comspgan with respect to those services In
the arbitral proceeding. (Def.’upl. Br. Re: Damages 7-9, ECF No. 104.)

Moreover, Freaner’s calculation of damagestains a clear error. He distributes
the total contract price across all individuauests for work, but then values his partial

erformance by reference to the number ofiinarders completed. (Pl.’s Sup?l. r.

e; Damafges 4, ECF No. 103-2.) His damages calculation therefore reflects no
delivery of 17 individual requests for workreaner completed only 91 individyal
requests for work within the contracssope, however, and failed to deliver on the
remaining38. (SSeeNotlce of Lodgment in Supp. of Pl.’s Suppl. Br. Re: Damages| Ex.
Z, ECF No. 104-4.)
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price evenly with respect ®ach work order—the contract is likely not divisible g
this basis. Freaner’s briefing indicatbswever, that the contract price may be
evenly apportioned with respect to indiual requests for work and the Court see
no reason to reject Freaner's method of valuing his own sefvidesordingly, the
Court will adopt the aforementioned caldida of damages, which results in an
award of $14,139.54, slightly lower tharetamount requested by Hotelera Coral.
3. Deadline for Filing for Joint Motion for Final Judgment

In a Joint Status Report filed Mar@fd, 2014, the parties represented that
confirmation of the arbitral award and determination of the amount of damages
Hotelera Coral’s counterclaim were theymatters remaining in this litigation ang
the parties indicated that they would file a joint motion for entry of final judgme
upon the Court’s resolution of these issues. Accordingly, the GEREBY
SETSa deadline of September 12, 2Gb4 the parties to file a joint motion for

entry of final judgment in this action.
CONCLUSION
For the reasons stated above, the CBRANTS Hotelera Coral’s unopposs
ex parte application for confirmation of the final arbitral award and
11
I
I
I
I
I

* Freaner's calculation of damagdshaugh flawed, assumes the divisibility
the contract price based on individuagjuests for work, anthe Court's damage
calculation employs this method as weePl.’s Sug%)l. Br. Re: Damages 1, ECF
103-2 (“[Mr. Freaner] performed approxitely 195 tasks of varying degrees
compIeX|t% for Hotelera Coral. . . . Abe Court determined, Mr.” Freaner did

erform 17 of Hotelera’s requests for worldr. Freaner was paid a total of $48,0(
herefore, assuming all of the 195 tasks hadaral value, the e of the work tha
he did not perform is approxiredy $4,180.80 (17/195 x $48,000).”).)
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modification of the final arbitral award WARDS damages to Hotelera Coral in t

amount of $14,139.54, ai8ETSa deadline of September 12, 2(d4 the parties tc

file a joint motion for entry of final judgment.
IT1S SO ORDERED.

DATED: August 22, 2014

@%norﬁb e Janis L. Sammartino

ited States District Judge
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