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8 UNITED STATES DISTRICT COURT

9 SOUTHERN DISTRICT OF CALIFORNIA
10
11 KARIN O’BRIEN, on behalf of all others Civil No. 11-CV-1822-BTM (BGS)

similarly situated,
12 Plaintiff,
ORDER GRANTING IN PART AND

13 v. DENYING IN PART PLAINTIFF'S
14 AMERICAN EXPRESS COMPANY, MOTION TO COMPEL DISCOVERY
15 Defendant.
16 On October 12, 2011, Defendant Americaqpiess Company filed a motion to compel
17 arbitration and stay action. (Doc. No. 6.) Pldittarin O’Brien moves ex parte to compel discovery
18 related to this motion. (Doc. No. 8.) Ameridaxpress filed a response in opposition. (Doc. No. 11.)
19 After receiving the parties’ papers, the Couguested supplemental biiieg to address how the
20 arbitration agreement’s Utah choice-of-law provisafiects Plaintiff's requedbr discovery. (Doc.
21 No. 12.) Plaintiff filed her supplementaliéfron December 1, 2011 (Doc. No. 13) and Defendant
22 filed its response to the supplemental brief on December 9, 2011 (Doc. No. 15).
23 Relevant Background
24 Plaintiff brought this putative class action pursuant to the federal Telephone Consum
25 Protection Act (“TCPA”), 47 U.S.C. 8227, alleging tiaherican Express is contacting Plaintiff on
26 her cellular telephone without her express prior eahn violation of the TCPA. (Doc. No. 1.)
27

N
(o]

American Express asserts that pursuant taadmitration provision in Plaintiff's Cardmembe

Agreement, Plaintiff is required to arbitrate hexils in this action against American Express on an
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individual basis. (Doc. No. 6-1 at 1.)

Plaintiff seeks discovery on the making oé thrbitration agreement and on whether t

agreement is unconscionable. (Doc. No. 8 at A&grican Express oppesany discovery, arguing

that the formation of the agreemémfarbitrate is not at issue ditiff seeks information to suppor

unconscionability arguments preempted by the Supreme Court’s decigid&inMobility LLC v.

he

Concepcion— U.S. —, 131 S.Ct. 1740 (2011), Plaintiéfe&s inappropriate class discovery, and

Plaintiff seeks discovery that is publiclyailable or should be in Plaintiff's possesstofDoc. No.
11.)
Discussion

|. Discovery into the Formation of the Arbitration Agreement

In general, under the Federal Rules of Civil Procedure, any matter relevant to a claim

a defense is discoverable. Fed.R.Civ.P. 26(b)[lhg broad scope of discovery under Rule 26(b

(1)

encompasses any matter that bears upon, or that resonald lead to other matters that could bear

on, any issue that is or may be in the c&mpenheimer Fund, Inc. v. Sande487 U.S. 340, 351
(1978). Despite the broad scope of discovery normally allowed in civil actions under the F
Rules, the Federal Arbitration Act (“FAA”) limits the scope of discovery permitted in connection

a motion to compel arbitration. The FAA provad®r discovery in connection with a motion t

The Court notes that Defendant has not argued thguision of the arbitrability of Plaintiff's claims is

reserved for an arbitrator and therefore Plainti#fguest for discovery should be heard by an arbitréBafore
compelling arbitration, courts must first consider whetherparties’ agreement reserved for the arbitrator question
regarding the validity and/or enforceability of the arbitration agreement BeglfLaguna v. Coverall N. Am., Inc.
2011 WL 3176469, at *4 (S.D.Cal. July 26, 2(. B¥ter reviewing the arbitratioprovision at issue, it appears that
the question of arbitrability is not reserved for an arlitrad decide, as the provision states in relevant part:

This Arbitration provision sets forth the circatances and procedures under which claims may be
arbitrated instead of litigated in court.

Definitions

As used in this Arbitration provision, the teotaim means any claim, dispute or controversy
between you and us arising from or relating to ydercount, this Agreement, the Electronic Funds
Transfer Services Agreement, and any othetadlar prior agreement that you may have had with
us, or the relationships resulting from any of the above agreeragoeptfor the validity,
enforceability or scope of this Arbitration provision.

(Doc. No. 6-2, Axelrod Decl., Ex. A at 6 (emphasis added)berefore, the Court decides the issue of the validity
and/or enforceability of the arbitration provision and aacth the merits of Plaintiff's request for discovery.

edel
with

(0]

(%]
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compel arbitration only if “the making of the arhbition agreement or the failure, neglect, or refusal

to perform the same be in issueSimula, Inc. v. Autoliv, Inc175 F.3d 716 (9th Cir. 1999) (citin
9U.S.C. 84

Plaintiff’'s motion for discovery seeks discovamo the making/formation of the arbitration

Q

provision. American Express argues that the foilwnadif the agreement to arbitrate is not at issue

because Plaintiff accepted the terms of the @ardber Agreement, including the arbitration

agreemen by usin¢ helcreditcard ancthereforcPlaintiff is notentitlecto discoven unde the FAA.

(Doc.No.11ai13.) However, Plaintiff assts that American Express, in connection with its motion

to compe arbitration presente a complicater se' of facts surroundin: the formaion, amendment,

notification anc servicing of Plaintiff's Americar Expres Gold Carc accoun that openeiin 1988.

(Doc. No. 8 ai 1-2.) Plaintiff, due to the complexity of theedades-long relationship between the

parties anc the volume of documents involved, seeks discovery related to the formation

amendmer of theagreemen (Id.) Plaintiff requests discovepn “the manner, method, and means
by which AEC card holders were notified of amendments to their card member agreements

“communication by anc betwee! Plaintiff and AEC.” (Doc. No. 8 at 4.) The Court finds this

discovenisrelevantotheformatior or makinc of the agreemeranc grant: Plaintiff's requestotake
this limited discovery.

Il. Discovery into Unconscionability

Plairtiff also seeks to take discovery to support an unconscionability defense to th

arbitratior agreement. American Expr argue thai aftel the Suprem Couri castof Concepcio,

ar arbitratior agreemer containin¢a clastactior waivel car nalongelbe founc unconscionab and

thereforcinvalid baseiupor the waiver (Doc. No. 11 at 2.) Americdexpress asserts that because

this deferse is no longer available to a party opposangiotion to compel arbitration, Plaintiff’s

154}

request for discovery on the issue of unconscionability must fail.

The Court disagree: In Concepciol, the Suprem Court helc thal the FAA preempts
California’sunconscionabilit law regardingexemptiorof certairiclaims fromarbitration atleas for
actions in federal court.Concepciol declarer thai state canno refuse¢ to enforce arbitration

agreemen basei on public policy. 131 S.Ct. at 1746, 1752o(ding that the rule set forth in

3 11cv1822-BTM
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Discove Bank v. Supwior Court, 36 Cal.4th 148 (2005), is preempted by the FAA because it is
inconsister with the FAA’s purposes despit“its originsin California’s unconscionabilit doctrine
anc California’s policy agains exculpation”) Prior toConcepciol, the Discove Banlk rule was
consistentl appliec to rende any consume contrac of adhesio containing a clas actior waiver
unconscionabl FollowingConcepciol, “Plaintiff car nalongeirely onCalifornia’s Discoven Bank
rule to assert that the arbitration agreemesgilistantively unconscionable merely because itincludes
a clas: actior waiver.” Hamby v. Power Toyota Irvi, 798 F.Supp.2d 1163, 1164 (S.D.Cal. 2011)
(citations omitted).

However Concepcio alscreaffirmecthaithe FAA “permitsagreemen to arbitrate¢to be
invalidatec by ‘generally applicabli contrac defense: suct as fraud duress or unconscionability,’
[although notby defensethatapply only to arbitratior or thaderive theirmeanin(fromthe facithat

an agreement to arbitrate is at issuConcepciol, 131 S.Ct at 174¢ (citatior omitted) Based on

(7]

thest available defense to the validity of ar arbitratior agreemen courts have permitted partie
opposinta motior to compe arbitratior to take discoven on the unconscionabilit of ar arbitration
provision including ones with clas: actior waivers, posConcepciol. See Hamby, 79¢€ F.Supp.2d
al 116£ (permittin¢ discoven on unconscionabilit as a generall applicabli contract defense after
Concepcio); Newtor v. Clearwire Corp, 2011WL 445897: (E.D.Cal Sept 23,2011 (discussing
Concepcio ancfinding plaintiff entitlec to muct of the discover she sough becaus it was relevant
to helrargumer thait the arbitration clause at issue produces overly harsh or unjustifiably one-side
resultsancthereforiisunconscionable Hessv. SpriniSpectrun L.P.,201zWL 3739¢(W.D.Wash.
Jan 9, 2012 (permitting sixty day: of discoven on the allegecunconscionabilit of the arbitration
clauses).

In this case, Plaintiff seeks discovery to mtiescase that the arbitration provision atissue
is unconscionable and therefore unenforceable. “[IJn assessing whether an arbitration agreemer
clause is enforceable, the Court should apply ordistate-law principles that govern the formation
of contracts.’Davis v. O'Melveny & Myer<l85 F.3d 1066, 1072 (9th Cir. 2007). What law applies
to the Cardmember Agreement and arbitratiavision at issue has not yet been decided by Judge

Moskowitz. The parties address California lamvunconscionability in thebriefs. Because the

4 11cv1822-BTM
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Cardmember Agreement contains a Utah choieleasfprovision, the Court requested supplemental

briefing on Utah’s state law regarding unconscionability. Without deciding which law governs th

formation of the contract at issue, the Coutt address Plaintiff’'s request for discovery under bot
California and Utah law on unconscionability.

A. California Law on Unconscionability

California Civil Code section 1670.5(a) allows timaurt to refuse to enforce all or part of

a contract if the court finds as a matter of law thatcontract or any clause of the contract was

unconscionable at the time it was made. Cal. Civ.Code § 1670.5(a). “Unconscionability has bott

procedural and substantive elemem{rinendariz v. Foundation Health Psychcare Services, 24c.
Cal.4th 83, 114 (2000) (quotations and citations omitted).

The procedural element focuses on “oppression” or “surpridguotations and citations

omitted). “Oppression’ arises from an inegjtyaof bargaining power which results in no real

negotiation and ‘an absence of meaningful choidx.tni v. Didion 160 Cal.App.4th 1272, 1288

(2008) (quotations and citations omitted). “Surprise’ involves the extent to which the supposed

agreed-upon terms of the bargain are hidden imlxgrinted form drafted by the party seeking to

enforce the disputed termdd. (quotations and citations omitted)The substantive element of
unconscionability focuses on “overly harsh” or “one-sided” res#itsnendariz 24 Cal.4th at 114

(quotations and citations omitted). “A contrackiggely an allocation afisks between the parties.

A contractual term is substantively suspect if, \@ehat the time the contract was formed, it allocates

the risks in an unreasonable or unexpected manéeitld v. Superior Courtl97 Cal.App.4th 477,

484 (2011) (citation oitted). Both elerants must be present to invalidate a contract for

unconscionability, but they need not be present in equal p&its.“[T]he more substantively
oppressive the contract term, the less evidenpeamiedural unconscionability is required to com
to the conclusion that the term is unenforceable, and vice vérsaendariz 24 Cal.4th at 114.

California Civil Code section 1670.5(b) providésat “[w]hen it is claimed or appears to

the court that the contract or any clause therey be unconscionable the parties shall be afforded

a reasonable opportunity to present evidence iés ¢commercial setting, purpose, and effect to a

id

the court in making the determination.” Calv@ode § 1670.5(b). Under this provision, courts have

5 11cv1822-BTM
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permitted a party opposing a motion to compel arbitration to obtain discovery relevant to the iss

of unconscionability. See Hamby798 F.Supp.2d at 116Newtor, 2011 WL 445897: at *5-6.
Therefore, under California law, Plaintiff may oltéimited discovery to make the argument that t
arbitration agreement is unconscionable.

B. Utah Law on Unconscionability

In Utah, consumer credit agreements are gwatby the provisions of the Utah Consum

er

Credit Code (“UCCC"), which states in pertinent part that “if the court finds the agreement or any pse

of the agreement to have been unconscionable &tk it was made, the court may refuse to enfo

rce

the agreement, or it may enforce the remaiodiéne agreement without the unconscionable clause

if that will avoid any unconscionable result.Utah Code Ann. 870C-7-106(1) (2009). As in

California, a two-pronged analysis is used to determine whether a contract is unconscior

ble—substantive and procedural unconscionabiige Ryan v. Dan’s Food Stores, J8@2 P.2d 395,

402 (Utah 1998) (citingosa v. Paulq®924 P.2d 357, 360 (Utah 1996)).

Substantive unconscionability focuses on the contents of the agreement and examines

relative fairness of the obligations assumied.(citing Sosa924 P.2d at 36 Resource Managemern

~—+

Co. v. Weston Ranch706 P.2d 1028, 1041 (Utah 1985)). In determining substantive

unconscionability, a court considers “whether a K@uits terms are so orsded as to oppress 0O

unfairly surprise an innocent party or whether tlexists an overall imbalance in the obligations a

r

nd

rights imposed by the bargain ... according to the mores and business practices of the time and ple

Id. (internal quotations and citations omitted)od&dural unconscionability focuses on the format
of the agreement and the circumstances of thigepdo determine if there was “overreaching by
contracting party occupying an urdgisuperior bargaining positionId. at 403 (citations omitted)
Factors courts consider in determining procedural unconscionability include:

(1) whether each party had a reasonable opportunity to understand the terms and
conditions of the agreement; (2) whether there was a lack of opportunity for
meaningful negotiation; (3) whether the agreement was printed on a duplicate or
boilerplate form drafted solely by the pairt the strongest bargaining position; (4)
whether the terms of the agreement wepdaned to the weaker party; (5) whether

the aggrieved party had a meaningful cleadr instead felt compelled to accept the
terms of the agreement; and (6) whether the stronger party employed deceptive
practices to obscure key contractual provisions.

6 11cv1822-BTM
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Id. at 403 (citingSosa 924 P.2d at 362). No onactor is dispositive and all are considered in light

of the purpose of the unconscionability docttimprevent oppression and unfair surpriskat 403.

The UCCC provide: that “[i]f it is claimed or appears to a court that a consumer credit

agreement or any part of it may be unconscianathle parties shall be afforded a reasonable

opportunity to present evidence as to its setting, purpose, and effect to aid the court in making

determination.” Utah Code Ann. 870C-7-106(2)his provision mandates that “the trial cou
consider relevant facts before holding that a contractual provision in a consumer credit con
unenforceable due to unconscionabilityhight Adjustment Bureau v. Lew228 P.3d 754, 757
(Utah App. 2010). This Utah prowvsi is nearly identical to Catifnia Civil Code section 1670.5(b

which courts have interpreted as permitting aypapiposing a motion to compel arbitration to take

limited discovery. Defendant has cited no authdotythe proposition that a party is not permitted

rt

trac

to take limited discovery under this provision when opposing a motion to compel arbitratior

Therefore, under Utah law, Plaintiff may likewidatain limited discovery to make the argument that

the arbitration agreement is unconscionable.

C. PIlaintiff's Discovery Requests

As Plaintiff may obtain limited discovery tmake the argument that the arbitration

agreement is unconscionable under either Californidtain law, the Court will evaluate Plaintiff's

discovery requests. Plaintiff seeks the following discovery in relation to her unconscionabilit

argument:

The number of class actions Defendant has brought against its card holders;

The procedures, rules, and costs of the proposed arbitrators;

Defendant’s relationships with the proposed arbitrators, such as contracts

and other business dealings;

The drafting and purpose of the class action waiver;

Prior individual arbitration costs and results against Defendant;

The case names, numbers, courts, and outcome of Defendant’s prior

attempts to compel arbitration and whether the arbitration clause was found

unconscionable;

7. The case names, numbers, courtd,autcome of individual cases brought
in court or through arbitration reghng Telephone Consumer Protection
Act claims;

8. The approximate number of telephone calls placed by Defendant or its
agents, contractors, debt collectors, or subsidiaries, to cell phone numbers
during the four years preceding the filing of this Complaint;

9. The manner, method, and means bictvAEC card holders were notified

of amendments to their card member agreements; and

ook whE
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10. Communications by and between Plaintiff and AEC.

(Doc. No. 8 at 3-4.)

After reviewing these requests in lighttbé law on unconscionability outlined above, the

CourtORDERS AS FOLLOWS:

1. The Court finds that categories 1-3 gglevant to the issue of unconscionability.

The number of class actions brought by American Express, the procedures, rules and costs

arbitrators, and American Express’s relationships with the arbitrators are relevant to substant

unconscionability. These topic areas are relevamb&iher the arbitration agreement at issue is one-

sided. Plaintiff may serve discovery on these categories limited to the time period covering t

proposed class in this case.

2. The Court denies without prejudice Plditgirequest for category 4. Plaintiff has

not outlined the relevance of the drafting and purpose of the class action waiver as it relates

substantive or procedural unconscionability.
3. The Court denies Plaintiff’'s request frategory 5. The Court finds Plaintiff's
request for prior individual arbitration costs deplive of category 2 aralerly burdensome given

the proposed nationwide class in this case with tens of thousands of potential plafedixog. No.

1 92.) The Court also finds Plaintiff's requestdbitration results duplicative of Plaintiff's request

for the outcomes of arbitration in category 7.

4, The Court finds category 6 relevant only as to cases where a finding of

unconscionability was or was not made as this would be circumstantial proof that the agreemen

issue in this case is also unconscionable. Howévese cases are public records. Therefore,

the

Court will allow discovery limited in scope and taid only to TCPA cases where attempts to compel

arbitration were made by American Express duitiegime period covering the proposed class in this

case. American Express neaaly respond by providing the case name, case number, and cour

Plaintiff will have the burden to determine the oubeoof any motions to compel arbitration as they

2

This time period is limited to the four years praogdhe filing of the Complaint. The Complaint
in this case was filed on August 16, 2011. (Doc. No. 1.)

8 11cv1822-BTM
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are of public record and this request is ovedydensome on American Express given the size

scope of the proposed nationwide class.

5. The Court finds Plaintiff’'s categoryr&quest for individual cases brought through
arbitration regarding the TCPA relevant and adilbw Plaintiff to propound discovery into the name

of the case, number of case, anccoute of case. “In determinimghether an arbitration agreement

is sufficiently bilateral, courts assessing Cahiaraw look beyond the facial neutrality and exami

the actual effects of the challenged provisiofhiig v. AT&T, 319 F.3d 1126, 1149 (9th Cir. 2003)

(citations omitted). Although Plaintiff does not detail how this request is relevant tc

unconscionability argument, this CourHambypermitted limited discovery in this area in order for

the plaintiff to show the actuaksults of the arbitration are manifestly one-sided and there
substantively unconscionablé&ge Hamby. Power Toyota Irvingcase no. 11-cv-544-BTM (BGS

Doc. No. 31.) Ifthe arbitrationsalts consistently favor American Express over plaintiffs, this wo

be circumstantial proof of substantive unconsdidiitg. However, given the proposed nationwide

size and scope of this class action, the Court lim@stiff's requests for individual arbitration cases

and

he

fore

uld

and outcomes to cases within the limited time peridd@proposed class in this case and only as to

cases involving a TCPA claim.
6. The Court denies Plaintiff's categoryétjuest for case names, numbers, cou

and

outcome of individual cases brought in court rdgeg the TCPA. Plaintiff has not provided ar

argument as to the relevance of this discovery. The Court finds statistics could be relevan

rts,

y
tto

argument that no one brings an individual TCPAaacin court due to costs and therefore the class

action waiver provision is one-sided. Howevitre Court finds that such discovery is over
burdensome given that Plaintiff iather avenues to make this argument to the Court and that

cases are public record and equally accessible to Plaintiff as to American Express.

7. The Court denies Plaintiff's request tmtegory 8. In category 8, Plaintiff seeks

Suc

the approximate number of telephone calls pldmgdefendant or its agents, contractors, debt

collectors, or subsidiaries, to cell phone numlgensng the four years preceding the filing of tt

Complaint. The Court does find category 8 tarnigdy relevant for purposes of opposing a moti

9 11cv1822-BTM
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to compel arbitration using a defense of unconscionability as it could godslaowing that the
agreement at issue is one-sided or allocates risks in an unreasonable or unexpected mani
However, at this stage in the proceedings, the Court finds the likely benefit of this information

outweighed by the burden and expense of produtiisgnformation. Fed.R.Civ.P. 26(b)(2)(C).

Culling American Express’s records to locate and identify on a nation-wide basis telephone ca
made to cellular telephones by Defendant or any of its agents, contractors, debt collectors,
subsidiaries in the four years preceding the Comipiliaitnis action is a substantial inquiry that goes
beyond limited discovery permitted in connection with a motion to compel arbitration. Additionally
this discovery is much more relevant tosslacertification or merits discovery, which is not
appropriate at this stage in the proceedings.

8. The Court finds categories 9-10 relevant to the issue of procedural
unconscionability, as they concern the formatiothefarbitration agreement and may shed light on
whether there was no real negotiation or an afesef meaningful choice in the formation of the
agreement. Therefore, Plaintiff may take limitkscovery on categories 9-10 to the extent Plaintiff
seeks information related only to the arbitration agreement at issue in this case.

Conclusion
The Court, for the reasons set forth above, tgranpart and denies in part Plaintiff's
motion to compel discovery:
1. Plaintiff may serve, as specifically limited and outlined above, written discovery
on categories 1-7 and 9-10 identifiedher motion to compel discoveryS¢eDoc.
No. 8 at 3-4);

2. All of the discovery outlined aboveto be completed on or befqhely 9, 2012
“Completed” means that all discovery under Rules 30-36 of the Federal Rules o
Civil Procedure, and discovery subpoenas under Rule 45 must be initiated
sufficient period of time in advee of the cut-off date, $bat it may beeompleted
by the cut-off date, taking into account threes for services, notice, and response
as set forth in the Federal Rules of iCRrocedure. The Court expects counsel to

make every effort to resolve all disputethout court intervention. The parties are

10 11cv1822-BTM
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to consult and follow Judge Skomal's Chambers’ Rules regarding discoven

disputes; and
3. Following completion of discovery, Plaiiff's response in opposition to the motio
to compel arbitration is to be filed no later thiauhy 23, 2012 Defendant’s reply.
is due no later thaguly 30, 2012 A hearing on Defendant’s motion to comp
arbitration shall be held oAugust 10, 2012at 11:00 a.m. before Judge

Moskowitz. Per Judge Moskowitz€hambers’ Rules, there will b@o oral
argument unless ordered by the Court.
IT IS SO ORDERED.
DATED: May 8, 2012

Bﬁé%ARD G. SKOMAL

United States Magistrate Judge

11 11cv1822-BTM
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