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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA
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NEIL SMITH, individually and on Case No. 11-CV-1958 JLS (BGS)
behalf of a class of similarly situated
individuals, ORDER DENYING DEFENDANT’'S
o MOTION TO STRIKE

Plaintiff, | PLAINTIFF'S REPLY IN SUPPORT
VS. OF MOTION FOR CLASS
CERTIFICATION

MICROSOFT CORPORATION, a | (ECF No. 72 (sealed))
Washington corporation,
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Presently before the Cdus Defendant Microsofforporation’s (“Defendant”)
Motion to Strike: (1) Declation of Randall A. Snydernd (2) Affidavit of John T
Taylor Filed in Support of PlaintiffReply in Support of his Motion for Class
Certification. (ECF No. 72 (sealed).) Albefore the Court are Plaintiff's Resporse
in Opposition to (ECF No. 74) and MicrossfReply in Support of (ECF No. 75) the
Motion. The hearing for the Motion scheduled for December 19, 20HEREBY
VACATED , and the matter taken under subnusswvithout oral argument pursuant|to
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Civil Local Rule 7.1.d.1. Having considered the parties’ arguments and the law, the
CourtDENIES Microsoft’'s Motion.
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The hearing on Plaintiff's Motion for Clas3ertification (ECF No. 34), however—al$o
scheduled for December 19, 2013—remains on calendar.
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BACKGROUND
Smith, a resident of lllinois, bringsighputative class action against Microsg

ft,

a Washington corporation, for sendinmauthorized text messages promoting

Microsoft's Xbox to cellular telephones wiolation of the Telephone Consum
Protection Act of 1991 (“TCPA” or “Act”), 47 U.S.C. § 227Sde generallfCompl.,
ECF No. 1.)

In September 2008, Microsoft's adtismg agencies used text-mess:
advertising company Comeé&Stay, Inc. (“C&30 send two versioref a text messag

advertising Microsoft's nebox website (“the Xbox Text3” (Mot. for Class Cert.

13, ECF No. 34-1.) On $&=mber 12, 2008, SMS aggetgr m-Qube sent 92,927
these messages to 91,708 unique phmumebers (“the m-Qube List”).l1d.) Smith
received one such message. (Compl. JEE No. 1.) Smith did not request
consent to receive the message. (Mat(lass Cert. 14, ECF No. 34-1.) Smith n
brings this action on behalf of himself aadlass of others similarly situatedd.(at
15.)

On October 20, 2011, Microsoft moveddsmiss for lack of subject matt
jurisdiction. (ECF No. 6.) The Couraegated the hearing on the motion schedule(
January 5, 2012. (ECF No. 12n a July 20, 2012 Order, the Court denied the mo

finding that Smith had standing to bring thion. (ECF Nol5.) On August 3, 2012

Microsoft answered the @aplaint. (ECF No. 16.)

On December 14, 2012, Magiste Judge Skomal granted the parties’
motion for entry of a stipulated protective order. (ECF No. 23.) On April 24, ?
Smith filed his Motion for Class Certificain. (ECF No. 38.) The Motion for Cla
Certification requested that the Court cgriifs a class “the 91,708 consumers v
received a text message advertisingcidsoft's Xbox from short code 88202
September 12 or 13, 2008"—irhatr words, the m-Qube Lis(Mot. for Class Cert. 17
ECF No. 34-1.)

In its Opposition to Plaintiff's Motion fioClass Certification, Microsoft argue
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that Plaintiff's proposed class failed to satisfy the commonality, predomin

[@ance

superiority, and ascertainability requirem® because “[a]t least 24% of the phone

numbers on m-Qube’s list could not haeeeived a text message in 2008,” as they

were either landlines or cell phones withtaxting capability. (Def.’s Resp. in Opp
18-19, ECF No. 48 (sealed)).
Thereatfter,

Plaintiff and his expemitness engaged a thiparty vendor to compare,
or ‘scrub,’ the C&S list of numbers Which the text messages were sent
a%alnst a list of wireless phone numbmentained by Neustar, Inc. and
other authorities which own and opteran accurate and highly reliable
nationwide real-time wireless number database.

n

(Reply 8, ECF No. 63 (sealed).) This “scrubbed” list contains 55,123 numbers, an

Plaintiff now claims to “nerow” the proposed class to the numbers appearing o

N the

“scrubbed” list. [d.) On November 8, 2013, Microsoft filed the instant Motion to

Strike this “new” evidence appearingfaintiff's Reply in Support of its Motion.
LEGAL STANDARD

Federal Rule of Civil Procedure 12(f) petsma court to “strike from a pleading

an insufficient defense or any redundamimaterial, impertinent, or scandalo

matter.” Fed. R. Civ. Proc. 12(f). The fdoion of a motion to strike is to avoid the

unnecessary expenditures that arise throudhmattion by dispensing of any spurio

iIssues prior to trial.Sidney-Vinstein v. A.H. Robins C697 F.2d 880, 885 (9th Cir.

1983);Cong v. State Farm Mut. Auto. Ins. C428 F. Supp. 2d 1136, 1139 (S.D. Cal.

2006).
ANALYSIS

Microsoft argues that portions of Plaintiff’'s Reply in Support of its Motion
Class Certification should be stricken faro reasons: (1) for improperly presenti
new evidence in a reply brief, and (2) on various evidentiary grounds. The
addresses each argument in turn.
I
I
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l. New Evidence

Microsoft first urges the Court to strikiee Supplemental Declaration of Randall

A. Snyder (“the Snyder Declaration”), the Affidavit of John T. Taylor, and|any

argument in Plaintiff's Reply related thereto on the grounds that this information |s ne\

evidence improperly presented in a replebr (Mot. to Strike 8-9, ECF No. 72{2

(sealed).) Plaintiff argues thidis evidence is not “newlut merely a clarification of

evidence already presented. (Pl.’'s Ras®pp’'n 10 n.2, ECF No. 74.) Moreover,

174

Plaintiff argues that Microsoft has misstated the applicable l&v.at(10-13.) The
Court agrees with Plaintiff.

The Ninth Circuit has held that “whenew evidence is presented in a reply
a motion for summary judgment, the distaourt should not consider the new eviden
without giving the non-movant an opportunity to resporittdvenz v. Milley102 F.3d

to
ce

1478, 1483 (9th Cir. 1996) (alterations, infrquotation marks, and citation omitted).

However, such an opportunity for reblittzeed not be in writing; rather, sug
opportunity might be the chance to orakput the new evidence during a hearing

h
on

the issue.SeeAcumed LLC v. Stryker Cor®51 F.3d 1323, 1332 (Fed. Cir. 2008);
CIBC World Markets, Inc. v. Deutsche Bank S869 F. Supp. 2d 637, 645 n.p1

(D.N.J. 2004);Inc.; Alec L. v. PerciasepeCivil Action No. 11-cv-2235, 2013 WL

2248001, at *3 (D.D.C. May 22, 2013) (d¢itans omitted). Because Microsoft can

respond to the new evidence during the class certification hearing to be held c
December 19, 2013, the Courtyraoperly consider this evidence. Accordingly, this
argument fails to support Microft’s Motion, and the CourOVERRULES this
objection.
lIl.  Evidentiary Grounds

Alternatively, Microsoft urges the Coudstrike the Snyder Declaration on thfee
evidentiary grounds. (Mot. to Strike 10, EQlo. 72-2 (sealed).) The Court addregses
each in turn.
I
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A. Legal Standard

Federal Rule of Evidence 702 providhs requirements for admissible expert

testimony. The burden of establishing dattion of Rule 702’sequirements lies witl
the offering party Sundance Image Tech., Inc. v. Cone Editions PressNdd02 CV

2258 JM (AJB), 2007 WL 935703, at *4 (S.D. Chllar. 7, 2007) (citations omitted.

At the class certification stage, “the tre@urt must act ag ‘gatekeeper’. .. b
making a preliminary determination thizie expert’s testimony is reliable Ellis v.
Costco Wholesale Cor®657 F.3d 970, 982 (9th Cir. 2011) (citiigmho Tire Co. v

Carmichae) 526 U.S. 137, 145 (1999)). Ultimatetjg] trial court has broad latitude

not only in determining whether an expetgstimony is reliable, but also in decidi
how to determine the testimony’s reliabilityEllis, 657 F.3d at 982 (citingumho
Tire, 526 U.S. at 152).

Courts considebauberts non-exhaustive list of factors when determining

admissibility of scientific experts’ testimonyElsayed Mukhtar v. Cal. State Uniy.

Hayward 299 F.3d 1053, 1064 (9th Cir. 2002) (citibubert v. Merrell Dow
Pharms., InG.509 U.S. 579, 593— 94 (1998)umho Tire 526 U.S. at 141).
However, “theDaubertfactors . . . simply are nopplicable to [non-scientific
testimony, whose reliability depends heavily onkhewledge and experiencéthe
expert, rather than the methodology behindhtangarter v. Provident Life & Accidel

Ins. Co, 373 F.3d 998, 1017 (9th Cir. 2004) (emgiban original) (internal quotation

marks and citations omitted). In sushuations, Rule 702 should be “constrt
liberally.” United States v. Hanke203 F.3d 1160, 1168 (9th Cir. 2000) (citat
omitted). Appropriate considerations include:

\léVhetIhedr the opinion is based on stikc, technical, or other special
nowileage, .. . . .
Whethergth_e expert’'s opinion wallassist the trier of fact in
understanding the evidence or determining a fact in issue;
Whether the ex_Pert has approprigtelifications—i.e., some special
kn()t}/vlce[(:ige, skill, experience, trang or education on that subject
matter([; . . .

Whether the testimony relevant and reliable[;] _
Whether the methoddlogy or technique the ‘expert uses “fits” the
conclusions (the expert’s credibility is for the jury)[;]
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Whether its probative value is stdnstially outweighed by the risk of
tj_nfalr prejudice, confusion of the issues, or undue consumption of
ime.

Id. (citations omitted).

B. Analysis

1. Ascertainability of Class

First, Microsoft argues that the Snyd@eclaration’s claim that the propos

class members are easily ascertainableslémkndation and reliability. (Mot. to Strik

11, ECF No. 72-2 (sealed)3nyder states that the process of identifying indivic
class members is a “straightforward anglty effective administrative process” th
can be accomplished by subpoenaing wazkervice providers’ recorddd.((citing
Snyder Decl. 11 29, 35, 36, ECF No. 64 (sdpl) Microsoft contends, however, th
only four of the eight primary wireless se&® providers keep #ir records for five
years. [d. at 12-13.) Further, there are twenty-eight providers associated w
numbers on the m-Qube List, but Snyder faalsnention which of these provide
customers remain on the m-Qube List post-“scrubbintgl’ af 13-14.)

Plaintiff, on the other hand, argues ttieg class has already been ascertaing

ed
e
lual
at

nat

th th
S

d by

reference to objectiveriteria, and that the contact information of the persons wjthin

that class is only a relevant consideratfter a class has been certified. (Pl.'s Re
in Opp’'n 18-19, ECF No. 74.) Microsofiounters that a prerequisite to cl:
certification is not only defining the claby reference to objective criteria, but a
identifying a “reliable and administratively feasible mechanism for determining wh
putative class members fall within theag$ definition.” (Reply 4, ECF No. 7
(citations omitted).) The Court agrees with Plaintiff.

In re Wal-Mart Stores, In Wage & Hour Litigation cited by Microsoft in

support of its position, is distinguishabl&here, the court found the plaintiffs’ thir

proposed subclass unascertainable bec#/meViart’'s databases were incomple
making itimpossible to determine when midual employees quit and when they m:
themselves available for tender afdl pay. No. 06-2069 SBA, 2008 WL 41374¢
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*8-9 (N.D. Cal. Feb. 13, 2008). Here, howetke m-Qube List is not dependent
one entity’s records. Rather, as Microsottlitestablishes, the records of twenty-ei
wireless service providers are at issue. If Microsoft had shown that none
proposed class members could be identifirece Wal-Martwould have bearing on th
issue; however, Microsoft has only establdkteat four providers do not require tf
their records be kept for tiiee years at issue her@wenty-four providers, howeve
potentially have the necessary records.

More importantly, the Court is persuadeddgnes v. Papa John’s Internation:
Inc., a highly analogous text-messaging TCPAecaghich held that concerns as
identifying class members and giving thentic® “are more properly addressed a
class certification.” 286 F.R.D. 559, 566 (W Wash. 2012). Accordingly, the Cot
finds that Microsoft’s concerns are premature @wWERRULES these objections.
2. Industry “Opt-in” Practices

Second, Microsoft argues that Snydeagstimony regarding industry “opt-ir
practices in 2008 lacks foundation, is unreliablg] is irrelevant(Mot. to Strike 15
ECF No. 72-2 (sealed).) Snyder claims thatm-Qube List doasot reliably contair

any individuals who “opted-in” and, thecg€, that C&S sentnsolicited messages, t]ut

Microsoft argues that Snyder fails to prd@isupport for thisanclusion, rendering
merely speculative.ld. (citing Snyder Decl. § 23, EQRo. 64 (sealed).)) Microso
also contends that Snyder impernb$gi‘expounds on TCPA case law and come
a baseless legal conclasifounded on his interpretation of the lawld. @t 16.)

Plaintiff, on the othethand, argues that Snyd&acknowledges Microsoft's

evidence describing C&S'’s ‘opt-in’ praces’—which Microsoft argues evidenc
consent—and explains why it is not realjidence of consentramely because, eve

on

ter
Irt

— —t

4

ES

EN

if people agreed to receive messagesnfio&S, they did not consent to receive

messages from Microsoft or about the Xbox. (Pl.’s Resp. in Opp’n 23-24, EC
74.) Plaintiff also argues that Snyder slowt offer an improper legal conclusi
because he only explains that C&S’s oppiiacedures violated the Mobile Marketi
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Association’s (“MMA”) Consumer Best Priaces and Guidelines, which suggest t
a person consents to receive a text messalgderom the specifiprogram to which h¢
subscribes. I4. at 24-26.) Microsoft counters that the C&S’s opt-in language

longer available because of Plaintiff's delafiling this action, and therefore Snydef

testimony is purely speculative and impropé€Reply 9, ECF No. 75.) The Cou
agrees with Plaintiff.

The evidence of industry opt-in practicesrédevant to the issue of conse
Microsoft is free to argue that C&S complievith the consent practices identified
its website and with the wary that C&S provided tan-Qube. However, if th
evidence supports such testimony, Plaintiff should be free to rebut Microsoft’s ev
by showing an industry practice wherebpmpanies with similar policies ar
warranties sent unsolicited sgages. Such an induspmactice would tend to suppad
the inference that C&S engaged in simiets, thereby satisfying Federal Rule
Evidence 401's low threshold. It is al$elpful to the courtand jury in bette
understanding the issue of consent.

The Court also finds that Snyder’s oming are not improper legal conclusio
It is uncontested that Snydsrunqualified to analyze a hth Circuit case and state
legal conclusion by applying the facts of tbése to his interpretation of the la&able
v. Nat'l| Broad. Co,. 727 F. Supp. 2d 815, 835-36 (C.D. Cal. 20%@g alscPinal
Creek Grp. v. Newmont Mining Cor852 F. Supp. 2d 1037, 1043-44 (D. Ariz. 20(
However, Snyder merely discusses a casavfoch he served as an expert witne
(SeeSnyder Decl. 1 26, ECF No. 64 (sealedjg does not drawgy legal conclusion
or principles, much less apply the facts a$ ttase to one, nor does he suggest tha

Court is bound to analyZgatterfield v. Simon & Schuster, IN869 F.3d 946 (9th Ciy.

2009), as he does. Microsoft has distisped the case. (Rgm, ECF No. 75.)
Accordingly, at this stage in the procasgh, the Court sees no harm in allowing 1
testimony. The Court finds no reasdn doubt the reliability, relevanc
I
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or foundation of Snyder’s testimony regardingustry opt-in procedures, and theref
OVERRULES these objections.
3. CompliancePoint'Methodology

Lastly, Microsoft argues that Snyder fagrovide the necessary foundation

his testimony that CompliancePoint’s analygithe m-Qube List is trustworthy or that
55,123 numbers purportedly received the Xboxt$.e(Mot. to Strike 17, ECF No. 72-

Dre

for

2 (sealed).) Microsoft claims that Snygeovides no evidence that he independently

verified CompliancePoint’s data and tlsattyder fails to explain why data from the

DO

Not Call Registry (“the DNCR”) was not included in arriving at the 55,123 numbers

comprising the “scrubbed” listid. at 18.) Microsoft also argues that Snyder does not

explain why the data from the two list&e did utilize in creating the “scrubbe

list—the Direct Marketing Association Wiess Block List (“the DMA List”) and thg

Neustar Wireless Portability List (“the Neustast”)—is reliable and that Snyder fail

to show that he has personal krhedge of that information. Id. at 18-19.)

Conversely, Plaintiff argues that paragratamsto seventeen of the Snyder Declara

d”

1”4

[ion

establish the reliability of the lists afireless numbers. (Pl.’s Resp. in Opp’n 2728,

ECF No. 74.) The Court agrees with Plaintiff.

In his declaration, Snyder explains thigustar, Inc. ownand operates “by fa

the most authoritative” real-time databasétéphone numbers, atitht, “[d]ue to the

=

critical nature of this service, the relibtty of Neustar’s telephone number database is

among the highest in the telecommunicatimalistry.” (Snyder Decl. {1 12, 13, ECF

No. 64 (sealed).) Snyder explains thas tthatabase identifies whether a teleph
number is wireless or wirelineld( 11 13, 15.) Snyder also states that the DMA

is Neustar’s list of numbers that havevays been wireless numbers, and that

Neustar List shows the numbers that wedranged from a wireleato wireless numbels
at least 31 days before September 12, 20@BJ(@17.) Accordingly, Snyder explains

pne
List
the

why these lists are reliable and why theds ligould demonstrate which of the m-Qube

List's numbers were wireless the relevant date, ancktiefore the proper foundational
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showing has been made. Snyder’s faitoraddress the DNCR implicitly suggests t
the list is irrelevant. The Court will reserve addressing the issue of “receipt” ve
“sending” of the Xbox Texts until thedaember 192013 hearing on ghMotion for
Class Certification. Accordingly, the Co@VERRULES Microsoft’s objections td
the CompliancePoint evidence.
CONCLUSION
In sum, the Court finds Microsoft’s argemt that “new” evidence is inadmissil
unavailing, as Microsoft will have the oppanity to rebut tis evidence at th
December 19, 2013 hearing on class certificatigloreover, the Court finds that t
evidentiary objections to the Snyder Deataon should be overruled. According
Microsoft's Motion to Strike is heredENIED.
IT IS SO ORDERED.
DATED: December 10, 2013

norable Janis L. Sammartino

ited States District Judge

“This assumption of irrelevance is legitimizegthe DNCR website, which explains that {
list encompasses both personal cell and home nuntbeesTell Me More About the National Do
Call Registry FTCCONSUMERINFORMATION, http://www.consumer.ftc.gov/articles0108-national-
do-not-call-registry (go to “Can | register my cell phone on the National Do Not Call Regis
under “What Phone Numbers Can | Register?”) (last updated Sept. 2009).
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