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Doc. 1

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

Civil No. 11-CV-2060-BAS (WVG)
CAMERON BAKER,

Plaintiff, ORDER DENYING WITHOUT
V. PREJUDICE PLAINTIFF BAKER
AND DEFENDANT ENSIGN'S
JASON ENSIGN, JOINT MOTION REGARDING
DEFENDANT ENSIGN'S
Defendant. REQUEST TO EXTEND
DEADLINE FOR EXCHANGE OF
EXPERT WITNESS REPORTS AND
AND RELATED COUNTER-CLAIM DEADLINE TO COMPLETE
AND THIRD PARTY COMPLAINT EXPERT DISCOVERY

[DOC. NO. 145]

. BACKGROUND

46

On August 4, 2014, coundelr Defendant and Cross-Claimant, Jason Ensign

(“Defendant”), notified the Court that sonod the parties wanted to request an

extension to certain expert discovery dass. Defense counsel informed the Court

that the request was joined bgme parties, and rejectbyd other parties. On Augus

4, 2014, the Court Ordered the partiedil® a Joint Statement with the Court L
August 8, 2014. (Doc. No. 142.) The parties joining in the request were requi
explain their reasons for the request, ardadwrties opposing thegqeest were requirec

to explain their reasons for opposing the deaddixtension in the Joint Statement.
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The Court limited each party tavo pages in the Joint Statement, and noted tha

exhibits would be accepted. Id.

On August 8, 2014, in compliance withis Court’s Order, Defense counsel

filed a Joint Motion of Plaintiff Bakesind Defendant Regardj Defendant’'s Request

to Extend the Deadline for the Exchangdapert Witness Reports and the Deadl

t nc

ne

to Complete Expert Discovery. (Doc. N@l5.) In the Joint Motion, Defendant states

that the basis for his request is thatdesignated expert, Dr. Thomas Streed, was

out

of town on two trials prior to the August2014, expert report deadline, and therefore,

he was not able to @pare his report. &t 2. Defendant notes that Dr. Streed was also

preparing for two other trials over the next two weeks. Id.
II. RULING

The Court does not find good cause tangithis request and hereby DENIE

the Joint Motion without prejudice for the reasons set forth below.
A.REQUEST ISUNTIMELY
Pursuant to Federal Rule of Civil Procee (“Rule”) 16(b)(3), a district cour

Is required to enter a pretrial schedulingerthat “must limit the time to join othe

parties, amend the pleadings, completxakery, and file motins.” Fed.R.Civ.P.

16(b)(3)(A). The scheduling order “contralee course of the action unless the co

modifies it[ ]” and Rule “16s to be taken seriouslyRule 16(d); Janicki Logging Co.
v. Mateer 42 F.3d 561, 566 (9th Cir.1994). As tBastern District of California has
stated, parties must “diligently attemptaohere to [the cotis] schedule throughout

the subsequent course of the litiga.” Jackson v. Laureate, In@¢86 F.R.D. 605, 607

(E.D.Cal.1999). “A scheduling order ‘is naffrivolous piece of paper, idly entered,

which can be cavalierly disregarded withpatil.” Johnson v. Mammoth Recreation

Inc., 975 F.2d 604, 610 (9th Cir.1992) (quoti@gstetner Corp. v. Case Equip. Co.

108 F.R.D. 138, 141 (D.Me.1985)).
The Court finds Defendant’s requesbsuntimely. On November 20, 201
this Court issued a Scheduling Order wiset the August 4, 2014, deadline by wh
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the parties were to providxpert witness reports (Doc. No. 67 at 2.) The August 4

2014, deadline was set eight and half mobifere Defendant’'sequest to continue

the deadline, yet Defendamiaited_until the very dagf the deadline to contact th

Court and request an extension.

=

e

The Court finds it difficult to believéhat Defendant was unaware of the

roadblocks described in the Joint Motiontil the day of the deadline. Defenda

essentially treated the granting of the JMotion as a forgone conclusion, the Court’s

approval being a mere formality in the process. However, the Court is not a

rubber stampand the Court would be justified denying the request with prejudic

because it was received on the date of the expert report deadline.
B. NO GOOD CAUSE SHOWN
Rule 16(b)(4) “provides that a digtt court’'s scheduling order may b

modified upon a showing of ‘good cause,’'iaquiry which focuses on the reasonal
diligence of the moving party.Noyes v. Kelly Servs.488 F.3d 1163, 1174 n. 6 (9t
Cir.2007); citing Johnsqr®75 F.2d at 609. In Johnsdhe Ninth circuit explained,

... Rule 16(b)’s “good cause” standartmarily concerns the diligence of

the party seeking the amendmenithe district court may modify the
Pretrlal schedule ™if it cannot reasonably be met despité the dlll_?ence of
he party seeking the extensiorkéd .R.Civ.P. 16 advisory committee’s
notes (1983 amendment) ... [T]he feaf the inquiry is upon the moving
Party’s reasons for seeking modification.... If that party was not diligent,
he inquiry should end.

Johnson975 F.2d at 6009.
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In part, the “good cause” standard reqaithe parties to demonstrate that

“noncompliance with a Rule 16 deadlinecarred or will occurpotwithstanding her

diligent efforts to comply, &cause of the developmentaétters which could not hav

¥ On February 26, 2014, the Court issumd Amended Scheduling Order, which

granted Third Party Defendss’ request to move the time of the July 25, 20
Mandatory Settlement Conference (“MSC”jDoc. No. 75.) As specified in th
Amended Scheduling Ordeno other dates we changed. Icat 1. On May 22, 2014

e

14,
e

the Court granted Defendant’s request tieed the fact discovery deadline to June 6,

2014, for the sole purpose of permitting a non-party to respond to a subpoena
upon it by Defendant. (Doc. No. 97INo other dates were changed.

ser
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been reasonably foreseen or anticipatéédhe time of the Rule 16 Scheduling
conference ...”_Jackspth86 F.R.D. at 608, emphasis added.
Here, the parties have been repeatediyned that there will be no extensions
to the Scheduling Order absent good cause.S8keduling Order (Doc. No. 67 at 6)
and Amended Scheduling Order (Doc. No.al%) (“The dates and times set forth
herein will not be further mofied except for good cause showA.Jhe facts provide
by Defendant in the instant Joint Motionmimt constitute good cause. Rather, the facts
simply demonstrate Defendant’s poorrmiang. Fact discovery closed on May 23,
2014. (Doc. No. 75 at 2.)hiis, Defendant had the infortiaa that Dr. Streed needed
to prepare his report more than two ntenbefore the repodeadline. Defendan
should have exercised due diligence andhediately provided Dr. Streed with the
discovery necessary to prepare a reports Would have allowed Dr. Streed sufficient
time to prepare a report before his other obligations became more pressing.
In the instant Joint Motion, Third Party Defendants note that the only

prejudice that Defendant’'e2quest would cause them relates to the limited time

Z During a May 6, 2014, telephonic Discov&gnference with Defense counsel and
counsel for Third Party Defelants regarding subpoenBgfense counsel noted that
the fact discovery deadline wapproaching and Plainttid recently noticed several
depositions. Defendant had also recentljoed several depositions. The Court noted
that the parties had been aware of et tliscovery deadline for months, and stated
that the deadline would not be extendebhe Court also admonished counsel for
waiting until the last minute to notica@conduct depositions. During a May 22, 2014,
telephonic Discovery Conference with counsal all parties, the Court granted
Defendant’s request to extend the fddcovery deadline for the sole purpose of
permitting a non-party entity to respond teudbpoena. However, the Court indicated
that if the non-party entity objected to or provided responses to the subpoenas t
Defendant found to be unsatisfactorye tGourt would not entertain any discovery
disputes because Defendant served the subpetena the discovergrocess. Further
during a June 19, 2014, Discoydiearing with Defense counsel and counsel for Third
Party Defendants, the Court stated that “this attitude that tleeafybeoduction and th
timeliness of production are just mere sudgioes, | think is a wrong one.” (Doc. No.
140 at 28.)
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remaining before the deadlinesexchange expert reportsdto file pretrial motions.
(Doc. No. 145 at 2-3.) Howekeprejudice is not the rel@nt inquiry. Rule 16(b)’s

‘good cause’ standard primarily considéhe diligence of the party seeking the

amendment.”_Rogers v. Brauer Law Offices, PRG11 WL 3665346, at *3 (D.Ariz
Aug. 22, 2011); citing JohnspA75 F.2d at 609. As stated above, the Court is n

mere rubber stamp, and the parties mhswsrespect for the Court’s schedule and

repeated admonishments not to wait untl ¢heventh hour to complete discovery.

The Court finds that Defendant’s justiition for his request is devoid of any

facts showing his due diligence leading ughis request. Cfendant has failed to

ote

its

explain what he did, or could not do, teeet the expert report deadline. He has

provided vague facts about his expert’s availability prior to August 4, 2014,

suggested that Dr. Streed was unavailablefay periods of time due to two trials and

preparation for two more trials. However, Defendant has failpobtode any detailed

information about Dr. Streed’s period of wadability, his preparation for trial, or how

an

those obligations impacted his ability t@pare a report on time. Moreover, Defendant

has not provided any information about when he provided discovery to Dr. Streed

that he could prepare a report.
C. DECLARATIONSREQUIRED

The Court acknowledges that it limited eguarty to two pages in the Joint
Statement requesting an extension of the gxpport deadline. However, in those two

pages, Defendant failed to madeen a prima facie casedie diligence, or to explain

the difficulties of submitting a report on tim&he Court suspects that there is a reason

for the absence of supporting facts in thiga, but neverthelesbe Court will allow

Defendant to re-submit this request alonith signed Declarations by both Defense

counsel and Dr. Streed.

Each of the signed Declarations shall include the following information:

1. When did Defense counsel engage3reed as an expert in this case
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2. What was discussed regardiDg Streed’s other engagements when

Defense counsel engaged him as an expert in this case?

3. What steps were taken to mitigate those potential scheduling problems

4. Was Dr. Streed informed of tmurt’s expert report deadline of August

4, 20147
5. When did Defense counsel provide Bireed with the information that h

needed to prepare his report?

Any renewed request by Bndant shall include Declarations with the

information noted above, and shall fded with the Court on or beforAugust 21,

2014, at5:00 p.m. If Defendant files a renewed reguevith Declarations, the Cour

will potentially reconsider it's denial of Bendant’s request to extend the deadline

which to provide expert reports. Absenshowing that Defendant was diligent |

meeting the deadline, the request will remain denied.

In the Joint Motion, Defendant notdet unopened expaeports have been

returned to counsel for Third Party Defants and counsel fé&lite Show Services

e

by

(“Elite”). (Doc. No. 145 at 3.) Elite is natparty to this action, and the Court assumes

that Defendant meant to refer to Plaintifsunsel. Third Party Defendants note th
should the Court deny Defendant’s instant request, they will promptly re-serve
expert report, which was originalserved by mail on August 1, 2014. Id.
I
Il
Il
I
I
I
I
I
I
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If Defendant files a renewlerequest to continue eéhexpert report date b
August 21, 2014, at 5:00 p.m., PlaintificaThird Party Defendants may continue

hold their expert reports until after the@t issues a ruling on Defendant’s renew

<

ed

request. If, however, Defendant faildite a renewed request by the August 21, 2014,

deadline, Plaintiff and Third Party Defendsshall re-serve theexpert reports on or

beforeAuqust 25, 2014.
ITIS SO ORDERED.

DATED: August 14, 2014

LN S

Hon. William V. Gallo
U.S. Magistrate Judge
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