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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA
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CECILIA LINARES, anindividual arl ) Case No. 3:11-cv-02547-MMA-RBB
ABEL GONZALEZ, an Indvidual, On Behalf )
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Having considering the Joint Confidentialityighilation and Protective Order (“Protec
Order”) submitted by Plaintiffs Cecilia Linaresida Abel Gonzalez (“Plaintiffs”) and Defend
Costco Wholesale CorporationQbstco”), and for good cause shown, pursuant to Fed. R.
26(c), IT IS HEREBY ORDERED THAT:

1. Introduction and Scope.

This Protective Order shall goverany designated record offormation produced in th
action, including all designated deposition testimaalldesignated testimony taken at a heari
other proceeding; and designateterrogatory answers, documenasid other discovery materis
whether produced informally or in response tieiirogatories, requests for admissions, reques
production of documents, or other formal methoddisicovery. This Protective Order shall
govern any designated record of information producetis action pursuant to required disclog
under any Federal or Local mexdural rule, and any supplentary disclosures thereto.

2. Designation as “Confidential” or “Confidential — Attorneys’ Eyes Only.”

a. Each party shall have thght to designate as conédtial, and subject to t

Protective Order, any information, document,portion of any document, produced by it in

live
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Civ. P.
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als,
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NIS

this

litigation that it in good faith Heeves to contain sensitive or confidential financial, business,

personal, or technical informatiomesignation of information or daments as confehtial shall b
made by stamping each page of the materialatoing confidential inforration with the leger
“CONFIDENTIAL” or “CONFIDENTIAL — ATTORNEYS’ EYES ONLY’ prior to its productiol
or, if stamping is not possible dteethe nature of the materialibg produced, by furnishing writt
notice to the receiving party that the nmatke shall be deemed “CONFIDENTIAL”
“CONFIDENTIAL — ATTORNEYS’ EYES ONLY” under this Protective Order.

b. The “CONFIDENTIAL” designation may besed when material contains
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constitutes sensitive personal information; commercial research or development infgrmatior

proprietary business or sales information; ather information required by applicable law
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agreement to be kept confidential. Exceptotiserwise provided hereimmaterial designated

“CONFIDENTIAL” shall be disclosedby the recipient thereof only to:

Vi.

Plaintiffs;

Costco, including, but not limited to, it®unsel and counsel’s paraleg
clerical or other support staff or rsees, and any officers, direct(
managers, supervisors, or other empks/ with responsibilities relateq
the subject matter of this litigation;

counsel of record for the party to whom such documents or mater
produced or given, including counsel’'s@agals, clerical or other supq
staff or services;

the Court, including any Court persohnmeourt reporters (including au
and video), stenographers, or athpersons involved in taking
transcribing court or deposition tesony in this action, and members
the jury, provided that any partyubmitting or filing with the Cou
material designated “CONFIDENTIAL” shall comply with
requirements of Local Rule 79.2, ECF Administrative Policies
Procedures, Section Il.j., and the proms of Paragraph 5 of this Ord¢
neutral evaluators, mediators or itnditors assigned tthe case by t
Court or retained for the case by thatual agreement of the parties;
independent experts or consultants wahge been consulted or retaine
counsel in this action to furnish tecbai or expert services or to g
technical or expert testiomy in the trial of this a&en, provided that su
expert or consultant signs the Confidentiality Undertaking attached

as Exhibit A; and

3
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Vil.

C.

used when material contains or constitutes trade secrets, competitive information, or othe
information that a party or prodg third party deems materialquairing higher pragction than th
“CONFIDENTIAL” designation. Excejpas otherwise provided héme material designated
“CONFIDENTIAL — ATTORNEYS’ EYES ONLY” shdl be disclosed by the recipient thereof

in the following circumstances:

copying services, imaging services, gter services, and/or litigat
support services, providdtat all documents and information design
“CONFIDENTIAL,” including copies tlereof whether in hard copy
electronic form, are retrieved by the furnishing party upon complet
any such services.

The “CONFIDENTIAL — ATTORNEYS’EYES ONLY” designation may

Disclosure may be made to in-housriesel, outside counsel of record,
employees of such counsel to whonsalibsure is reasonably necessary
this litigation.

Disclosure may be made to the Coumtluding any Court personnel, cq

reporters (including audio and video¥tenographers, or other pers

on
ated
or
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be
busine
e
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bnly

and
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urt

bONS

involved in taking or transcribing coust deposition testimony in this action,

and members of the jury, provided that any party submitting or filing with the

Court material designated “CONPENTIAL — ATTORNEYS' EYE$

ONLY” shall comply with the requements of Local Rule 79.2, E
Administrative Policies and Procedure3ection Il.j., and the provisions
Paragraph 5 of this Order.

Disclosure may be made to any nelutaaluators, mediats or arbitrato
assigned to the case by the Court or retained for the case by the

agreement of the parties;
4
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d.

information or documents shall be made beforet the time of, prodtion or disclosure.

e.

be produced for inspection before beingrkead “CONFIDENTIAL” or “CONFIDENTIAL -
ATTORNEYS’' EYES ONLY” and before they areviewed for privilege, work product, or ot
applicable privilege, pursuant to a “quickgk” agreement among the parties as contempla
Fed. R. Civ. P. 26(f) and Fed. Rvid. 502(d). There will be no weer of privilege, work produ¢

or other applicable privileges in this or any othesceeding by virtue of ainspection that proced

Disclosure may be made to copyisgrvices, imaging services, comp
services, and/or litigation support services, provided that all documef
information designated “CONFIDENAL — ATTORNEYS’ EYES ONLY,
including copies thereof whether in haropy or electronic form, are retrie
by the furnishing party upon comegion of any such services.

Disclosure may be made to independexperts or consultds who have be
consulted or retained by counsel in thigtion to furnish technical or exy
services or to give technical or expéestimony in the trial of this actig

provided, however, that before disclosuo any such gert is made, t

identity of the expert must be disclosed in writing to the producing party.

producing party shall have fourteen (1dBys to object to the expert bg
shown “CONFIDENTIAL — ATTORNEYS’EYES ONLY” materials. If th
producing party objects, the parties agreméet and confer as to whether
what materials may be shown to te&pert. If the parties cannot re
agreement, either party may bring iesue to the Court for resolution.
expert must also sign the Confidentiality Undertaking attached he
Exhibit A.

Except for documents produced fospection, designation of confiden

In the event that documents are picatl for inspection, such documents

5
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before documents are reviewed for the existenceatf ptivileges. There will also be no waive
confidentiality by the inspection of confidentidbcuments before they are copied and m
“CONFIDENTIAL” or “CONFIDENTIAL — ATTORNEYS’' EYES ONLY” pursuant to th
procedure. Once specific documents have lokssignated for copying, any documents contg
confidential information will then be mieed “CONFIDENTIAL” or “CONFIDENTIAL -
ATTORNEYS’ EYES ONLY” aftercopying but before delivery to the party who inspecte

designated the documents.

r of
arked
is

ining

1 and

f. Except as provided in this Order, @herwise provided by written stipulation

of the parties or by further Order of the Cowtunsel for the parties shall keep all matd
designated as “CONFIDENTIAL” or “CONFIDENAL — ATTORNEYS’ EYES ONLY” that af
received under this Order secure within theiclesive possession and shall take reasonable
to place such materials in a secure area and apgepridentified so as to allow access to
information only to such persons and under such terms as is permitted under this Order.

3. Designation of Deposition Transcripts.

Deposition transcripts, or portions thereofay be designated as “CONFIDENTIAL”
“CONFIDENTIAL — ATTORNEYS’ EYESONLY” either (1) atthe time of suclieposition, and
such case the transcript of the designatedresly shall be bound in a septe volume and mark
by the reporter as “CONFIDENTIAL” or “CONBENTIAL — ATTORNEYS’ EYES ONLY,” a
the designating party may direct; or (2) withioufteen (14) days following receipt of the f
deposition transcript by providing itten notice to the reporter and abunsel of record, in whi
case all counsel receiving such notice shall markdpées or portions of the designated transcr
their possession or under their contisldirected by the designatingtya All deposition transcrig
not previously designated shall be deemed toahd shall be treated as, “CONFIDENTIAL” fq
period of fourteen (14) days aftexceipt of the transcript, and tharscript shall not be discloseg

a non-designating party to persons other thlawse persons named or approved accordi
6
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Paragraph 2 herein to reviedocuments or materials desigrcat€ ONFIDENTIAL” on behalf 0
that non-designating party. Thestgnating party shall have theyhit to exclude from a deposit

before taking the testimony that the destgwa party designates as “CONFIDENTIAL”

on

or

“CONFIDENTIAL — ATTORNEYS’ EYES ONLY” all persons other #m those persons qualified

to receive, respectively, “CONFIDENTIALOr “CONFIDENTIAL — ATTORNEYS' EYES
ONLY” information pursuant to Paragraph 2, amtio, to the extent tpiired, have executed
Confidentiality Undertaking in the fo of Exhibit A attached hereto.

4. Disclosure to Author, Recipient, Rle 30(b)(6) Withesses, and Potential
Withesses.

Notwithstanding any other prowss of this Protective Orde materials designated
“CONFIDENTIAL” or “CONFIDENTIAL — ATTORNEYS’ EYES ONLY” may be disclosed t(
person, not already allowed access to such infoomainder this Order if: (a) the materials v
written or were previously received by the persr) the materials were written or received
director, officer, employee, or agesf the entity for which the pess is testifying as a Rule 30(b
designee; or (c) counsel for tparty designating the materials aggan writing or otherwise on {
record that the materials maye disclosed to theperson. Additionally, rgardless of su
designation pursuant to this Protective Ordea ilocument or testimony makes reference f{
actual or alleged conduct or statements of a pesdunis a potential witness, counsel may dig
such conduct or statements with such witness without revealing any portion of the docl
testimony other than that v specifically refers tguch conduct or statenteand such discuss
shall not constitute disclosure in violation of this Protective Order. Disclosure of informg
documents pursuant to this paragraph shall not coestitwvaiver of the confidential status of
material so disclosed.

5. Filing of Confidential Materials.

If material designated “CONFIDENTIALbr “CONFIDENTIAL — ATTORNEYS’ EYES

7
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ONLY” is made an exhibit to or the subject e@tamination during a deptien or hearing, or

IS

incorporated into a pleading orhetrr writing filed with the Court, the party filing the material ghall

comply with the procedure tald documents under seal as gped in Local Rule 79.2 and E

CF

Administrative Policies and Proderes, Section Il.j. If the &urt grants the motion to file

documents under seal, unless thmu& or applicable Local Rulagquire otherwise, arrangements

shall be made (a) to bind or file separately saitlibits, as well as confidential portions of
transcript or pleading, (b) to place them inealed envelope appropriately marked and have
delivered to the Court, and (c) when filing ¢teaically, to mark a blanpage “CONFIDENTIAL,
as a place holder for the page, document, or exhibit that is being filed and which is beli
delivered to the Court as noted above.

Nothing in this Protective Order shall prevent tise in open court, at yiearing or at tri
of this case, of any material thatsubject to this Protective Order filed under seal pursuant to
provisions herein.  Any court earing that refers to or degmes information designal

“CONFIDENTIAL” or “CONFIDENTIAL — ATTORNEYS’ EYES ONLY” may, in the Court

discretion, be held in camera. n party desiring that hearings any portion thereof be held i

camera, or that the trial or any portion thereotbeducted in camera, may make a separate I
requesting such treatment.

6. Limit on Use and Disclosure of Designated Information.

Each party and all persons bound by the teahgshis Protective Order shall use
information or documents governed by this PritéecOrder only for the pyiose of prosecution
defense of this action, including any appeal.rti®aarly, and withoutimitation, no party and |
person bound by the terms of this Protective Ordal sise any information or document tha
provided in this action, and governed by this ProtecDrder, for any business or other purpo
in any other action or proceeding. No party or piperson shall disclose or release to any p

not qualified under this ProtecévOrder any information or docemt governed by this Protect
8
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Order for any purpose, or tomaperson qualified under this Peative Order for any purpose of
than the prosecution or defensetlmis action. The attorneys of record for the parties and
persons receiving information governed by this &tive Order shall exes® reasonable care
insure that the information and documents govelmethis Protective Order are (1) used only
the purposes specified herein and (8chtised only to authorized persons.

7. Agreementof Confidentiality.

The parties to this action and attorneys of rddor the respective parties hereby agree
bound by the terms of this Protective Order.

8. RelatedDocuments.

Material designated as “CONFIDENTIALSr “CONFIDENTIAL — ATTORNEYS’ EYES
ONLY” shall include (1) all copies, extracts, andrgaete or partial summaries prepared from
material; (2) portions of depositidranscripts and exhibits theretatrcontain or reflect the cont
of any such document, copies, extracts, or sumesia(3) portions of briefs, memoranda, or
other writing filed with the Court and exhibits ther¢hat contain or reflect the content of any
documents, copies, extracts, onsuaries; and (4) testimony takenaahearing or t¢ter proceedir
that is designated in accordz with Paragraph 5 herein.

9. Confidentiality of Party’'s Own Documents.

No person may disclose, in public or privaddy designated information or documen
another party except as provided for in this Proted@vder, but nothing hereshall affect the rig
of the designating party to disclogeits officers, directors, employeansultants, or experts, o
any other person, material designated ibyas “CONFIDENTIAL” or “CONFIDENTIAL -

ATTORNEYS’' EYES ONLY.” Such disclosure dhaot waive the protections of this Proteg

Order and shall not entitle other parties or their attgsrto disclose such matarin violation of if.

Nothing herein shall prevent a designating yp&mm later withdrawing the “CONFIDENTIAL”

“CONFIDENTIAL — ATTORNEYS’ EYESONLY” designation of any material.
9
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10. Use of Designated Marials in Depositions.

Notwithstanding any limitations on the ueé materials designate“CONFIDENTIAL” o

“CONFIDENTIAL — ATTORNEYS’ EYES ONLY” in Paragraph 2 of this Order, any party

mark any material designated hereundes “CONFIDENTIAL” or “CONFIDENTIAL -t

ATTORNEYS' EYES ONLY” as an exhibit to aeposition, hearing, or other proceeding
examine any witness thereon, prowddibat (a) the exhibit and reldtéranscript pages receive
same confidentiality designation as the origimldcument and (b) with respect to matg
designated “CONFIDENTIAL — ATORNEYS’' EYES ONLY,” the party wishing to use
material must provide notice of such use to thegieding party at least fivgb) days prior to su
use, and the designating party shmle the right to prohibit sucheud any non-partys present
such deposition, hearing, or other proceeding.

11. Other Protections; Challenge t&Confidentiality Designation.

This Protective Order shahot preclude any party fromseeking and obtaining, on

appropriate showing, such additional protection witbpect to the confidenlity of documents

may

and

the

rials

the

an

Dr

other materials as that party may consider appatgari Nor shall any party be precluded from (1)

claiming that any matter designated hereunder isentitled to the protections of this Proted
Order, (2) applying to the Court for an Orderrmpiting the disclosure or use of information
documents otherwise prohibited by this Protext®@rder, or (3) applypg for a further Ord
modifying this Protective Ordein any respect. No party shdle obligated to challenge
propriety of any confidentialityesignation, and failure to do soa#ihnot preclude a subsequ
challenge to the propriety of such designati@n any motion challenging the designation off
material as “CONFIDENTIAL” or “CONFIDENTAL — ATTORNEYS’ EYES ONLY,” the burdg
of justifying the designation shaie with thedesignating party.

If a party seeks declassification or mmal of particular items designated

“CONFIDENTIAL” or “CONFIDENTIAL — ATTORNEYS’ EYES ONLY” from this Protecti
10
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Order on the ground that sucbnfidentiality is not necessary fotect the interests of the p

furnishing the document, information, or otlieing, the following procedure shall be used:

a.

The party seeking such declassificatioallsfive counsel for the other party writ
notice thereof by hand deliveor e-mail, with confirmation by first class U.S.
specifying the document, information, or otfi@ng as to which sth declassificatiq
is sought and the reasons for the requélte challenging party must explain
basis for its belief that the confidentialithesignation was not proper and must
the designating party an opportunity to review the designaggerials, to reconsi

the circumstances, and, if no change inglesiion is offered, to explain the basis

the chosen designation. The dbaging party must do so withiB0 days g

receiving the document---failure to bring the issue to the attention of th

Arty

ten
ail,
n
the
give
ler

for

=N

e

producing party may result in the challenging party waiving the opportunity tg

bring the dispute to the Court’s attention. A challenging party may proceed to

next stage of the challenge process onlit fias engaged in this meet-and-cd
process first.

If, after conferring, the pes cannot reach agreemeaincerning the matter witl
ten (10) business days after the delvey hand delivery or e-mail of the no
required in subparagraph a. above, then ghrty requesting the declassificatio

particular items designated as OSIFIDENTIAL” or “CONFIDENTIAL -

—+

he

nfer

nin
ice

n of

ATTORNEYS’ EYES ONLY” may file and serve a motion for a further Order of this

Court directing that the document, inforneaitj or other thing shall be declassified.

Such motion may only be filed after alid by Judge Skomal's rules regard

ling

discovery disputes.

Until the Court rules on the challenge, alitigs shall continue to afford the mate

in question the level of protection to whithey are entitled under the designa
11
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party’s designation.

12. Prior or Public Knowledge.

This Protective Order shall napply to information thatwvas, is, or becomes pul
knowledge in a manner other than\aglation of this Protective Ordgor that is legitimately a
independently acquired from a source not subjectisoRtotective Order, or that is legitimately
independently developed or invented by garty to whom disclosure is made.

13. Inadvertent Failure to Designate.

The inadvertent failure to designate matkeas “CONFIDENTIAL” or “CONFIDENTIAL
ATTORNEYS’' EYES ONLY” will not be deemed twaive a later claim as to the mater
confidential nature, or to stop theoducing party from so designatingcbumaterial at a later datg
writing and with particularity. Notwithstanding anything hereito the contrary, any mate
received by a party that has n@en designated as confidential IEhat be considered confiden
until such time as the receiving party receiveticeoin writing from the producing party of
change in the designation.

14. Inadvertent Disclosure of Privileged Information.

a. Pursuant to Federal Rule of Estte 502(d), the inadstent production

disclosure in connection with ithaction of any materials thare covered by the attorney-cl

privilege or work-product protectioshall not constituta waiver of such prilege or protection.

Instead, the disclosing party shalldéitled to assert sugdrivilege or protectioin this or any oth
Federal or State proceeding, and the materials anddhbject matter shall instead be treated
there had been no such disclosuFaurther, the inadvertent produmi or disclosure in connect
with this action of any materials that are protedtedch disclosure by any othatate or federal lal
rule, or regulation, confidentiality requirements, emgnent of the parties, or any other appli
privilege or doctrine likewise shall not constitiewaiver of such privlge and/or protectiq

Instead, the disclosing party shall étitled to assert such privileged/or protection in this or g
12
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other Federal or State proceeding, and the mataaiad their subject mattehall insteade treatq
as if there had been no such disclosure.

b. If any such materials are inadvertemhpduced, the recipient of the mate
agrees that, upon discovery or notification of sacllisclosure, it will: {ipromptly return th
materials and all copies of the materials in its possession; (ii) deleteeatoric versions of t
materials from any data source, or any databas®imtains; (iii) retrieve all electronic and pg
copies of the materials provided any third parties, icluding experts; (ivilestroy any notes t|
reveal the substance of the protected informatmat (v) make no use of the information conts
in the materials.

C. Within a reasonable time after the discovery of the inadvertent disclos
producing party will provide a loghat describes the basis foretltlaim that the materials
privileged or otherwise protectdébm disclosure. The party retung such materials shall have
right to apply for an order thauch materials are not protectednir disclosure by any privileg
law, or doctrine, pursuant to the obligationsPafragraph 11. The person returning such ma
may not, however, assert as a ground for suchomalie fact or circumstances of the inadve
production or reveal the protedteontents of the materials.

d. The party to whom any inadvertenfilyoduced materials were returned §
retain the returned materials urttie end of the case, including anyagls. If thesubstance of t
protected materials is discussedairdeposition or pleadg before discovery amotification of th
inadvertent disclosure, the partiggree that such testimony or dission will be stricken and n
not be used for any purpose

15. NoPrejudice.
Producing or receiving confidential informatioor, otherwise complying with the termg
this Order, shall not (a) operate as an admissicanigyparty that any particular confidential mat

contains or reflects trade secretsany other type of confidentiar proprietary information; (
13
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prejudice the rights of a party tbject to the production of inforrian or material that the pafty

does not consider to be withinetlscope of discovery; (c) prejuditee rights of a party to see
determination by the Court that particular materialptoeluced; (d) prejudice ¢hrights of a party
apply to the Court for further protidee orders; or (e) prevent therpas from agreeing in writing
alter or waive the provisions or protections pdad for herein with respect to any partig

information or material. However, the partiesist file a motion to amend the protective d

ular

rder

before any alterations will be enforced by the Court.

16. Other Proceedings.

If a receiving party is served with a subpoenamworder issued in loér litigation that wou
compel disclosure of any matesajoverned by this Order, theceiving party must so notify {
designating party in writing (by e-nh@nd/or overnight courier) imediately and in no event m
than three (3) court days aftexceiving the subpoena order. Such notifigtion must include
copy of the subpoena or court order. The receiving party also must immediately inform in
the party who caused the subpoenaraler to issue in thether litigation thathe material cover
by the subpoena or order is the subject of thiseetioe Order. In addition, the receiving party I
deliver a copy of this Protective Order promptly to the party in the other action that cal
subpoena or order to issue.

The purpose of imposing these duties is to alertiikerested parties to the existence o
Protective Order and to afforthe designating party an oppamity to try to protect i
confidentiality interests in theoart from which the subpoena oder issued. The designating p
shall bear its own fees and thgpenses of seeking protection in that court of its material
nothing in these provisions should be construeduwisorizing or encouraging a receiving part
this action to disobey a lawfdirective from another court.

17. UnauthorizedDisclosureof Protected Materials.

If a receiving party learns that, by inadvedenor otherwise, it has disclosed prote
14
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materials to any person or in any circumstanoé authorized under this Protective Order
receiving party must immediajela) notify in writing the designimg party of the unauthoriz
disclosures, (b) use its best efforts to retrievecapies of the protected materials, (c) informni
person or persons to whom unauthorized disclosures were made of all the terms of this @
(d) request such person or persons to execateCtinfidentiality Undertaking attached heret
Exhibit A.

18. Non-Party Material.

The terms of this Protective Order earapplicable to “CONFIDENTIAL” ¢

the
ed

the
Drder, &

0 as

br

“CONFIDENTIAL — ATTORNEYS' EYES ONLY” documents or information submitted,

produced, or disclosed by the pastte this action, any third parties, and any non-parties. An)
party or non-party producing documents or infation in this action shall have the righ
designate such documents and infororatias “CONFIDENTIAL” or “CONFIDENTIAL -
ATTORNEYS’ EYES ONLY” under théerms of this Protective Order, and shall otherwise ha
same rights under this Protective Order in respédts own documents and information ag
parties to this action have in respectladir respective documents and information.

19. Return or Destruction of Designated Information.

At the conclusion of this case, all materials designated as “CONFIDENTIA
“CONFIDENTIAL — ATTORNEYS’ EYESONLY” in this action, and all copies thereof, sha
returned to the producing party at,the option of the receiving pgrtreceiving attorneys of rect

shall destroy and certify in wnitg that such material has beerstdeyed. Attorney of record md

retain materials designated as “CONFIDENTLTAor “CONFIDENTIAL — ATTORNEYS’ EYES

ONLY” for archival purposes only, consistentitivthe document retention policies of t
respective firms, without the netmiremove duplicative copies frotine files or provide ceriitatior

of such removal, and such matesighall remain subject to the prowiss of this Protective Order
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20. Waiveror Termination of Protective Order.

No part of the restrictions established by thrstective Order may be waived or terming

except by the written stipulation exg¢ed by counsel of record for&adesignating party, or by

Order of the Court for good cause shown. Theiotisins provided for here shall not terminate

upon the conclusion of this lawsuit, but stwahtinue until further Order of this Court.

21. ParagraphCaptions.

The title captions for each paragraph of tAretective Order are for convenience onlyj

are not intended to affect otte the text of the paragraphs or the substance of the Order.

Date: August 22, 2012

BERNARD G. SKOMAL
United States Magistrate Judge
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