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6
7 UNITED STATESDISTRICT COURT
8 SOUTHERN DISTRICT OF CALIFORNIA
9
10| ABBAS R. MOBINE, CASE NO. 11-cv-2550 - IEG (BGS)
11 Plaintiff, ORDER GRANTING MOTION TO
VS. DISMISS, [Doc. No. 3].
12 ONEWEST BANK, FSB, a California
13| Banking Association; INDYMAC
MORTGAGE SERVICES, a division of
14| OneWest Bank, FSB; MORTGAGE
ELECTRONIC REGISTRATION SYSTEM,
15[ INC., a Delaware Corporation; ALL
PERSONS UNKNOWN CLAIMING ANY
16| LEGAL OR EQUITABLE RIGHT, TITLE,
ESTATE, LIEN, OR INTEREST IN THE
17/ PROPERTY DESCRIBED IN THE
COMPLAINT ADVERSE TO PLAINTIFF'S
18| TITLE, OR ANY CLOUD ON PLAINTIFF;
and DOES 1 through 100,
19 Defendants
20
21 Presently before the Court is Defendants OneWest Bank, FSB, IndyMac Mortgage
22| services, and Mortgage Electronic Registrasgstem, Inc. (‘MERS”)’s motion to dismiss.
23|l Plaintiff filed an opposition, and Defendants reglieHaving considered the parties’ arguments
24\ and for the reasons set forth below, the CERIRANTS the motion to dismiss.
25 BACK GROUND
26 Plaintiff Abbas R. Mobine was the ownafrreal property located at 5817 Bucknell
271 Avenue, La Jolla, CA 92037 (“Property”). taéleges that on or around March 2007, he decided
28|l to refinance the Property with Washington Mutwettjich promised Plaintiff very favorable terms.
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However, approximately a week before the loan was to close, Washington Mutual cancelle(
loan due to lending problems it was experienci8gbsequently, loan officers from Washington
Mutual attempted to find another lender willingsiatisfy Plaintiff's lending needs. They found
Downey Savings but, before the loan could close, Downey similarly cancelled the loan due
lending problems it was experiencing. Subsequently, a broker from Downey informed Plair|
that yet another lending institution was secured to fund Plaintiff's loan.

At that time, Plaintiff was getting ready tealve for a three-month business trip to Euroj
He alleges he was informed that the closing of the loan could not wait until he got back.
Accordingly, on August 15, 2008, while Plaintiff was in Europe, he received the loan docum
from La Jolla Bank for a loan in the amount of $3,250,000.00, signed and notarized them, g
mailed them back to La Jolla Bank. Plaintiff alleges that at the time of execution, he was nq
provided with a copy of the loan documents he executed. The escrow closed on August 21

Plaintiff alleges that after he returned to the United States and received a copy of the

documents, he discovered provisions that had not been part of the original loan agreement

represented to him. Specifically, Plaintiff @éss that the following provisions stood out: (1) the

interest rate on the loan was higher than was agreed upon during negotiations; (2) the loan
amortized, instead of being an interest only loan as agreed upon during negotiations; and (
Plaintiff was charged $70,000.00 in loan commissions, even though it was agreed that all ¢

were to be paid by the lender. (Compl. § 14 [de. 1].) When Plaintiff confronted La Jolla

Bank about the discrepancies, he was allegedly told that nothing could be done to rectify the

situation. [d.) Plaintiff did not pursue the problem further at that timd. { 20.)

In December 2009, Plaintiff requested loan modification from La Jolla Bank. He alle
that representatives from La Jolla Bank’s loan and loss mitigation departments represented
that a permanent loan modification was being drawn up for Hony 21.) On February 24,
2010, Plaintiff received a notice from OneWestjfgong him that La Jolla Bank was closed by
the Office of Thrift Supervision and that thedéeal Deposit Insurance Corporation (“FDIC”) w4
named Receiver.ld. 1 22.) The letter also alleged that the servicing of Plaintiff’s mortgage |

was assigned to OneWest. On March 1, 2010, Plaintiff alleges he received a letter from Or]
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alleging that ownership of his loan was transferred to OneWeist{ 23.) On April 19, 2010,
Plaintiff alleges he was instructed by OneWest’'s Loan Modification Department to submit a
loan modification application.Id. 1 24.) On May 21, 2010, Plaintiff alleges he was contacted
Mr. Roy Brown with OneWest's Loan Modificatidbepartment indicating that his application fq
loan modification was approvedld({ 25.) Plaintiff alleges that he subsequently lost contact
Brown and that only after several weeks was he able to find out that the office Brown worke
had been “phased out” and that everyone there was fitgdf (25, 26.)

On June 2010, Plaintiff alleges he contaditd Brenda Diaz, OneWest's main Corpora
Customer Experience Representative, and was informed that his loan was now being servi
IndyMac. (d. Y 27.) Plaintiff alleges that after speaking with Diaz, he was contacted by Mr.
Nolan and Mr. Dan Grenci, who asked him to nesa current loan modification applicatiorid.f
Subsequently, both Nolan and Grenci allegedly represented to Plaintiff that his application
be approved. Id. 11 28, 29.) However, when he finally received the modification paperwork
Plaintiff alleges he discovered that the modification was only limited to six morithg] 29.)
Plaintiff signed and executed the paperwork in September 204.07 30.)

On September 9, 2010, after Plaintiff agaiquired about a permanent loan modificatio
Mr. Mark Mosier asked him to submit a new loan modification applicatitth.f(32.) After

another period of waiting, Plaintiff was finaligformed by Mr. Babu Abraham that Plaintiff

would not be receiving a permanent loan modification because his loan exceed $1,000,000,

Some time later, because of the rising monthly payments (amounting to $20,000 by Septen
2010), Plaintiff alleges that he was forced tih the Property at a short sale to avoid default.

In support of their motion to dismiss, Defendants submit a number of exhibits they w
the Court to take judicial notice of. Defendants first submit a copy of the promissory note a
deed of trust in this case. (Def. RIN, ExsBADoc. No. 3-1].) They also submit a copy of the
Purchase and Assumption Agreement (“P & A Agreement”) between the FDIC, as Receive
Jolla Bank, and OneWest, dated February 19, 2010, Ex. C.) Next, Defendants submit a
Corporate Assignment of Deed of Trust, siraythat on April 17, 2010, the FDIC assigned the

deed of trust to the Property to OneWedd., Ex. D.) This assignment was recorded on April
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2010. (d.) Finally, Defendants submit a copy of the Forbearance Agreement between Plait
and IndyMac, dated October 18, 2010 and executed on November 24, RD1Bx.(E.) The
Court can properly take judicial notice of each of these docum8ets=ed. R. Evid. 201(b)(2);
see also Intri-Plex Tech., Inc. v. Crest Group, 1489 F.3d 1048, 1052(Zir. 2007) (“[A]
court may take judicial notice of “matters of public record” without converting a motion to dis
into a motion for summary judgment,’ as long as the facts noticed are not ‘subject to reasor
dispute.™ (citation omitted))L.opez v. Wash. Mut. Bank, F.Alo. 1:09-CV-1838 AWI JLT, 2010
WL 1558938, at **3-4 (E.D. Cak. Apr. 19, 2010) (taking judicial notice of several recorded

documents, including a Purchase and Assumption Agreement between the FDIC and JPM(c

ntiff

EMISS

able

prgan)

Plaintiff commenced this suit on August 18, 2011 in the Superior Court for the County of

San Diego. Plaintiff’'s complaint alleges figauses of action: (1) fraud; (2) unfair business

practices; (3) violations of the Truth in Lending Act (“TILA”); (4) violations of the Real Estate

Settlement Procedures Act (“RESPA”); and (5) unjust enrichment. On November 2, 2011,
Defendants removed the case to this Court. Defendants filed their motion to dismiss on No
9, 2011. Plaintiff filed an opposition on December 12, 2011, and Defendants replied on De
14, 2011. The Court took this matter under submission pursuant to the Civil Local Rule 7.1
LEGAL STANDARD

A motion to dismiss pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedur
the legal sufficiency of the pleadingblavarro v. Block250 F.3d 729, 732 (9th Cir. 2001). “To
survive a motion to dismiss, a complaint must contain sufficient factual matter, accepted as
‘state a claim to relief that is plausible on its faceAshcroft v. Iqgbagl129 S. Ct. 1937, 1949
(2009) (quotingell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)). “The plausibility standa

is not akin to a ‘probability requirement,’ but it asks for more than a sheer possibility that a

14

vemb

cemb

(d)(1)

P fest:

true,

rd

defendant has acted unlawfully. Where a complaint pleads facts that are ‘merely consistent with’

defendant’s liability, it ‘stops short of the line between possibility and plausibility of “entitlem
to relief.”” Id. (internal citation omitted). “Dismissal can be based on the lack of a cognizal
legal theory or the absence of sufficient facts alleged under a cognizable legal tiBadistreri

v. Pacifica Police Dep;t901 F.2d 696, 699 (9th Cir. 1990).
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In ruling on a motion to dismiss, the court must “accept all factual allegations in the
complaint as true and construe the pleadings in the light most favorable to the nonmoving [
Knievel v. ESPN393 F.3d 1068, 1072 (9th Cir. 2005). The court, however, need not accept
conclusions” as truelgbal, 129 S. Ct. at 1949. Thus, “a formulaic recitation of the elements
cause of action will not do. Twombly 550 U.S. at 555. It is also improper for the court to ass
that plaintiff “can prove facts that it has not allegeds$sociated Gen. Contractors of Cal., Inc.
Cal. State Council of Carpente59 U.S. 519, 526 (1983). On the other hand, “[w]hen there
well-pleaded factual allegations, a court should assume their veracity and then determine W
they plausibly give rise to an entitlement to relieligbal, 129 S. Ct. at 1950.

DISCUSSION

Defendants premise their motion to dismiss on several grounds. First, they argue th
the extent Plaintiff's claims are based @mduct of La Jolla Bank, those claims should be
dismissed because OneWest is not liable for the acts or omissions of La Jolla Bank pursua
P & A Agreement under which OneWest acquired La Jolla Bank assets from the FDIC. Se
Defendants argue MERS should be dismissed because there are no allegations made agai
Third, they argue that any claims for failure to modify Plaintiff's loan must be dismissed bec|

there is no right to a loan modification. Fourth, Defendants assert that Plaintiff's fraud clain

because Plaintiff did not allege it with the requisite specificity and because it is barred by the

statute of limitations. Fifth, they assert thaiRliff's TILA and RESPA claims fail because the
occurred prior to Defendants acquiring the assets and because they are nonetheless time-I
Sixth, Defendants assert that Plaintiff’'s unjestichment claim fails because it does not amou
to an independent cause of action in California and because there is nothing unjust in them|
retaining Plaintiff's monthly payments pursuant to deed of trust. Finally, they assert Plaintiff
unfair business practices claim fails due to the failure of all of his predicate claims.

l. Liability for conduct by La Jolla Bank

The Court first addresses Defendants’ argurttettPlaintiff cannot maintain any of the

claims against OneWest because OneWest did not assume liability for borrower claims relg

loans or commitments to lend made by La Jolla Bank when it entered into the P and A Agre
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with the FDIC regarding La Jolla Bank assets.

Under the Federal Deposit Insurance Act, 12 U.S.C. 88 1811-1832(d), the FDIC may
accept appointment as a receiver for any closed insured depository instiggei? U.S.C. 8
1821(c). As areceiver, “the FDIC . . . ‘steps into the shoes’ of the failed [financial institutior

and operates as its succes¥iMelveny & Myers v. F.D.I.C512 U.S. 79, 86 (1994) (citation

omitted);see alsd.2 U.S.C. § 1821(d)(2)(A)(i), (B)(i) (providing that when it becomes a receiyver,

the FDIC succeeds to “all rights, titles, powers, and privileges of the insured depository

institution” and may “take over the assets of and operate the insured depository institution”).

FDIC then has “broad powers to allocate assets and liabilities,” such as througha P & A
Agreement.West Park Assocs. v. Butterfield Sav. & Loan AS0nF.3d 1452, 1458-59(Tir.
1995). Absent an express transfer of liability, no liability is transferred from a failed bank to
assuming bankSee Kennedy v. Mainland Sav. Asg'h F.3d 986, 990-91 (5th Cir. 1998gayne
v. Sec. Sav. & Loan Ass’n, F,AR24 F.2d 109, 111 (7th Cir. 199Williams v. F.D.I.C,. No. CIV

The

an

2:07-2418 WBS GGH, 2009 WL 5199237, at *2 (E.D. Cal. Dec. 23, 2009). As one court nofted,

“[t]he reason for this rule is clear—'an assuming bank would rarely be inclined to enter a P

agreement with the FDIC knowing that it could be taking on unidentified liabilities of undefir

dimensions that could arise at some uncertain date in the futWliams 2009 WL 5199237, at

*5 (citation omitted).
In this case, the Office of Thrift Supervision closed La Jolla Bank on February 19, 20
and appointed the FDIC as receiver. OneWest entered into the P & A Agreement with the

regarding La Jolla Bank on the same dayeeDef. RIN, Ex. C.) Section 2.5(]) of the P & A

K A
ed

10,
-DIC

Agreement lists liabilities assumed by OneWest, but nowhere mentions that OneWest assumed :

liability to pay monetary relief associated with borrower claims arising out of the loans origir
by La Jolla Bank. Accordingly, because this liability was not expressly assumed by OneWe
remained with the FDIC and was not transferred to OneV\Best. Kennedytl F.3d at 990-91;
Payne 924 F.2d at 11Villiams 2009 WL 5199237, at *2.

Plaintiff's arguments to the contrary are petsuasive. Plaintiff argues that OneWest did

ated

st, it

assume liability for all acts and omissions by La Jolla Bank, and points to the following provision
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in the Corporate Assignment of Deed of Trigs support: “This assignment is made without
recourse, representation or warranty, express or implied, by the FDIC in its corporate capa
as Receiver.” (Def. RIN, Ex. D.) Plaintiff, hevwer, confuses the liability of FDIC to OneWest
and the liability of OneWest to borrowers of La Jolla Bank. As Plaintiff correctly points out,
OneWest took the deed of trust from the FDIC with full knowledgeittinaid no recoursagainst
FDIC. (SeeDef. RIN, Ex. D.) Nothing in this assignment of the deed of trust, however, purf
to supplant the earlier P & A Agreement between the FDIC and OneWest governing the lia
assumed by OneWesEourts have uniformly held that absent an express transfer of liability,
liability is transferred from a failed bank to an assuming b&de Kennedyl F.3d at 990-91;
Payne 924 F.2d at 11Villiams 2009 WL 5199237, at *2. Because Plaintiff fails to point to
anything in the P & A Agreement to defeat the presumption of no liability, the GRANTS
Defendants’ motion in this regard abdSM I SSES WITH PREJUDICE any claims against
OneWest that are premised on acts or omissions of La Jolla Bank.
. Claimsagainst MERS

Defendants move to dismiss MERS as a defendant because apart from naming MER
defendant, the complaint fails to allege any wrongdoing by MERS. Plaintiff failed to oppose
ground for dismissal in his opposition. Moreover, a review of the complaint fails to reveal a
allegations of wrongdoing by MERS. Accordingly, the C@&IRANTS the motion to dismiss in
this regard an®1 SM I SSES all of the causes of action against MERS.
[11.  First cause of action (fraud)

Plaintiff's first cause of action alleges fraudaagst all Defendants. According to Plaintif

Defendants perpetrated fraud in several differentswél) by misrepresenting to Plaintiff that the

loan was a conventional loan, despite the fact that it carried an adjustable rate; (2) by failing
diligently and in good faith make a determination on Plaintiff's qualification for prime rate |0z
with a fixed interest rate; (3) by fraudulenthducing Plaintiff into entering a loan Defendants

knew Plaintiff was not in a financial position to afford; (4) by misleading Plaintiff and engagi

material omissions by failing to disclose to Pldfrthie fact that he was being sold an adjustabl

rate mortgage product; and (5) by intentionally kndwingly selling a loan to Plaintiff that would
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likely place him in a position of default and foreclosure. (Compl. § 36.) Regardless of the t
these allegations, however, it is clear that all of them are directed at the conduct preceding
accompanying the consummation of the subject loan, which occurred before OneWest acq
any of the assets of La Jolla Bank pursuant to the P & A Agreement. Accordingly, because
OneWest did not assume any liability for the acts or omissions of La Jolla Bank at the
consummation of the loan, the CoDitSM | SSES this cause of actiow|TH PREJUDICE.
IV.  Third cause of action (TILA violations)

Plaintiff's third cause of action alleges tli2e¢fendants violated TILA in the following
ways: (1) by failing to include and disclose certain charges in the finance charge shown on
Truth in Lending statement as required byULS.C. § 1605 and Regulation Z, 12 C.F.R. §

226.18(d); (2) by disclosing a different charge than what was identified on the promissory n

ruth o
and

Jired

the

pte; (:

by providing a variable rate loan, instead of a fixed rate one; and (4) by calculating the anndgial

percentage rate based upon improperly calculatddiesclosed amounts in violation of TILA an
Regulation Z, 12 C.F.R. 88 226.18(c), (d), and 226.22. (Compl. { 45, 46.) As a remedy for|
to provide the required disclosures, PlainggEks rescission of the loan transactidd. [ 47.)
However, just as with the first cause of action, it is clear that all of these allegations cannot
asserted against OneWest because they relate to conduct at the origination of the loan.
Moreover, it is clear from the face of the complaint that any TILA claim for rescission

expired. Section 1635 governs the borrower’s right under TILA to rescind a “consumer cre

d

failur

be

has

it

transaction . . . in which a security interest . . . is or will be retained or acquired in any property

which is used as the principal dwelling of the person to whom credit is extended.” 15 U.S.¢. §

1635(a);see alsd.2 C.F.R. § 226.15(a). While the borrower’s right of rescission must normg
be exercised within a three-day period, TILA extends that period to three years under certa
circumstancesSeel5 U.S.C. § 1635(f); 12 C.F.R. § 226.15(a)(3). Crucially, 8 1635(f)

unambiguously states that the borrower’s right of rescission “shall expire three years after t
of consummation of the transaction or upon the sale of the property, whichever occurs first,
notwithstanding the fact that the information and forms required under this section or any o

disclosures required under this part have not been delivered” to the borrower. In this case,
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Plaintiff consummated the current loan transaction on August 15, 2008. (Def. RIN, Ex. A, |
such, Plaintiff’s right of rescission expired three years after that, on August 15, 26415
U.S.C. 8§ 1635(f). Plaintiff did not commence this suit until August 18, 2011. [Doc. No. 1.]
The expiration of the right of rescission notyhhrs Plaintiff's claim, but also deprives
the Court of subject matter jurisdiction as to this claim. The Supreme Court has held that
“8 1635(f) completely extinguishes the rightretcission at the end of the 3-year perioBéach
v. Ocwen Fed. Bank23 U.S. 410, 412 (1998). The Supreme Court stated:
Section 1635(f) . . . takes us beyond any question whether it limits more than the
time for bringing a suit, by governing the life of the underlying right as well. The
subsection says nothing in terms of bringing an action but instead provides that the
“right of rescission [under the Act] shall expire” at the end of the time period. It
talks not of a suit's commencement but of a right’s duration, which it addresses in
terms so straightforward as to render any limitation on the time for seeking a
remedy superfluous. There is no reason, then, even to resort to the canons of
construction that we use to resolve doubtful cases, such as the rule that the creation
of a right in the same statute that provides a limitation is some evidence that the
right was meant to be limited, not just the remedy.
Id. at 417 (internal citations omitted). As the Mir@ircuit observed, § 1635(f) acts as a statutg
repose, “depriving the courts of subject matter jurisdiction when a § 1635 claim is brought g
the three-year limitation period.Miguel v. Country Funding Corp309 F.3d 1161, 1164 (ir.
2002). In the present case, because Plaintiff did not attempt to rescind his transaction with
three-year limitation period, his right of rescission expired before he commenced this suit, g
Court lacks subject matter jurisdiction over this claiBee idat 1164-66.
Accordingly, because OneWest did not assume any liability for the acts or omissiong
Jolla Bank at the consummation of the loan, and because Plaintiff's TILA claim expired befy
commenced this suit, the ColtSM I SSES this cause of actiow/| TH PREJUDICE.
V. Fourth cause of action (RESPA violations)
Plaintiff's fourth cause of action alleg®efendants violated RESPA, 12 U.S.C. § 2607
when they “accepted charges for the rendering of real estate services which were in fact ch

for other than services actually performed.” (Compl. § 50.) Because this cause of action d

! To the extent Plaintiff alleges that heeistitled to equitable tolling on his TILA rescissi
claim, the Court notes that “[e]quitable tollidges not apply to rescission under . . . TILASEe
Taylor v. Money Storet2 Fed. App’x 932, 933 {oCir. 2002) (not for publication).
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relate to the origination of the loan, the P & A Agreement is no bar to OneWest’s liability.

Moreover, contrary to Defendants’ arguments, this cause of action is not time barred.

Section 2614 provides that any action pursuant to 8 2607 must be brought within one year
the date of the occurrence of the violation.” 12 U.S.C. § 2614. In this case, Plaintiff's com
alleges Defendantsicceptance of charges the relevant “violation.” Because this violation w
presumably ongoing until Plaintiff sold the Property, and may still be on going, the Court ca
say that this cause of action is time barred on the face of the com@@amtCervantes v.

Countrywide Home Loans, InG@56 F.3d 1034, 1045{Xir. 2011) (“A district court may dismis

a claim ‘[i]f the running of the statute is apparent on the face of the complaint.” However, a

‘from

laint

nnot

U)

district court may do so ‘only if the assertions of the complaint, read with the required liberality,

would not permit the plaintiff to prove that the statute was tolled.” (internal citations omitted
Nonetheless, the Court agrees with Defendants that this cause of action must be dis
Section 2607 prohibits the acceptance of “any portion, split, or percentage of any charge m
received for the rendering of a real estate settlement service in connection with a transactic
involving a federally related mortgage loan other than for services actually performed.” Int
case, Plaintiff merely states in a conclusory manner that the charges that OneWest accepte
not for services actually performed, but fails to allege any facts in stfpf®eeCompl. 11 50,
51.) Accordingly, because Plaintiff failed to make more than conclusory allegations, the Co
GRANT S Defendants’ motion to dismiss in this regard &&M | SSES Plaintiff's fourth cause
of action for RESPA violationg/ITH LEAVE TO AMEND. See Igbgl129 S. Ct. at 1949 (the
court need not accept “legal conclusions” as tri@jpmbly 550 U.S. at 555 (“[A] formulaic
recitation of the elements of a cause of action will not do.”).
VI.  Fifth cause of action (unjust enrichment)

Plaintiff's fifth cause of action alleges unfienrichment against Defendants. However,

California does not recognizecause of actioffior unjust enrichmentSee, e.gLevine v. Blue

2Elsewhere in the complaint, and in his opposito Defendants’ motion, Plaintiff alleges tf
OneWest accepted monthly payments without having the right to receive tBeeCoMmpl. § 23;
Pl. Opp., at 9-10 [Doc. No. 4].) However, at |€asi the face of the eoplaint and the judicially
noticeable documents, it appears that OneWest could properly accept the monthly payme
Plaintiff due to the valid assignmenttbé deed of trust to it by the FDICSdeDef. RIN, Exs. C, D.
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Shield of Cal.189 Cal. App. 41117, 1138 (2010Durell v. Sharp Healthcarel83 Cal. App. 4
1350, 1370 (2010) (“[T]here is no cause of action in California for unjust enrichment.” Unjust

enrichment is synonymous with restitution.” (internal citations omitted)).

Moreover, even when viewed in the formrestitution, “[t|he theory of unjust enrichmen
requires one who acquires a benefit which may not justly be retained, to return either the tang or
its equivalent to the aggrieved party so as not to be unjustly enriceadrth v. Southern Pac.
Transp. Ca.166 Cal. App. 3d 452, 460 (1985). Thus, unjust enrichment is inapplicable where the
defendant has merely obtained that to which it was entitled pursuant to a contract between [the
parties. See Jones v. Wells Fargo Batk2 Cal. App. 4th 1527, 1541 (2003). In this case, there

are no allegations that OneWest received any benefit at Plaintiff’'s expense such that it was

—

unjustlyenriched. Rather, in light of the valid assignment of the deed of trust, it appears tha
OneWest was entitled to collect Plaintiff's monthly paymén{SeeDef. RIN, Exs. C, D.)
Accordingly, the CourGRANT S the motion to dismiss in this regard aDibBSM I SSES
Plaintiff's unjust enrichment claiITH LEAVE TO AMEND.
VII. Second cause of action (unfair business practices)
Finally, as a second cause of action, Plaintiff alleges that Defendants’ conduct constjtutes
unfair business practices in violation ofli@ania Business and Professions Code § 17200.
Section 17200 defines unfair competition as “any unlawful, unfair or fraudulent business
act or practice” and “unfair, deceptive, untrue or misleading advertis®g.’Bus. & Prof. Code

§ 17200. Because the statute is written in the disjunctive, it prohibits three separate types ¢f unf:

® Plaintiff cites to the California Commerciab@e in arguing that Defendant was not a “hol

the deed of trustSeeCal. Comm. Code 88 3301, 3302, 3303. aAsumber of courts have hel
however, the California Commercial Code does gmiern non-judicial foreclosures, which

non-judicial foreclosures, WhICh is goverdgdCaIlfornla Civil Code section 2924. Gardnerv. Am
Home Mortg. Serv., Inp691 F. Supp. 2d 1192, 1202 (E.D. Cal. 2010) (“California Civil
sections 2924 through 2941 govern non-judicial foreclosures initiated under a deed qf trus
‘California courts have consistiiyheld that the Civil Code prosions “cover every aspect” of the
foreclosure process and are “intended to be wsthae.” Therefore, ‘Plaintiff's reliance on Cal.
Comm. Code 8§ 3301 is misplaced’ .". (internal citations omitted)see also I. E. Assocs. v. Safgco
Title Ins. Co, 39 Cal. 3d 281, 285-86 (1985) (“The statytprovisions regulating the nonjudicigl
foreclosure of deeds of trust are contained in sections 2924-2924..”).
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competition: (Lunlawfulacts or practices, (2)nfair acts or practices, and (Baudulentacts or

practices.Cel-Tech Commc’ns, Inc. v. L.A. Cellular Tel. () Cal. 4th 163, 180 (1999).

In this case, it appears Plaintiff alleges a cause of action only under the “unfair” prong of

8§ 17200. An “unfair” business practice is one that either “offends an established public poli
is “immoral, unethical, oppressive, unscrupulous or substantially injurious to consugess.”
People v. Casa Blanca Convalescent Homes, 158 Cal. App. 4th 509, 530 (1984)rogated
on other grounds in Cel-TecB0 Cal. 4th at 186-87 & n.1agcord McDonald v. Coldwell
Banker 543 F.3d 498, 506 (9th Cir. 2008). In the present case, Plaintiff's second cause of i
expressly relies on other alleged violations listed in the complaint to state a claim. Because
Court has already dismissed every other cause of action, the Court sibilakiy SSES the
second cause of action for unfair business pracildlesH LEAVE TO AMEND.
CONCLUSION

For the foregoing reasons, the C@BRANTS Defendants’ motion to dismiss. First, the
Courtdismisses with pregudice all of the causes of action against Defendant MERS because
Plaintiff failed to make any allegations as against that Defendant. Second, thdiSoisdes
Plaintiff's first cause of action for frauahd third cause of action for TILA violationgith

prejudice. Finally, the Courtlismisses Plaintiff's fourth cause of action for RESPA violations,

Cy” or

hction

 the

fifth cause of action for unjust enrichment, and second cause of action for unfair business gractic

with leave to amend.
If Plaintiff wishes to amend any of the causéaction that the Court dismissed with lea
to amend, he may do sathin 21 days of the filing of this Order.
IT 1SSO ORDERED.
Date: January 24, 2012

IRMA E. GONZALEZ
United States District Judge
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