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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

CARL THOMPSON, CASE NO. 11¢cv2818-NLS
Petitioner *REDACTED* MEMORANDUM-
VS. DECISION AND ORDER GRANTING
RESPONDENTS’ MOTION TO
DISMISS
TIM VIRGA, and KAMALA HARRIS, (Dkt. No. 8.)
Respondents|.

Carl Thompson, a prisoner proceedprg se filed a petition for a writ of habeas corpus
November 21, 2011. (Dkt. No. 1.) Currently pemgdbefore this Court is Respondents’ motior
dismiss. (Dkt. No. 8.) For the reasons set forth below, Respondents’ m@aBRANTED .

l. FACTS

Respondents are moving to dismiss on the grotivadshe petition is untimely. (Dkt. No. 8
at 71 Therefore, the underlying facts in this matterenkittle significance at this juncture. Briefl
Petitioner was charged and convicted of attempted murder with a police officer victim alle
attempted murder of a publidficial, and assault with a delgdveapon. (Lodgment 1 at 130-13:
Petitioner claims he was denied effective aamist of trial counsel during a pretrial men

competency hearing. (Dkt. No. 1 at 6.)
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Il. PROCEDURAL HISTORY

A. Trial and Conviction

On April 28, 2004, a jury convicted Petitioner of attempted murder with a police officer \
allegation (Cal. Pen. Code 88 187(a) and 664), ateanpurder of a public official (Cal. Pen. Co
§ 217.1(b)), and assault with eatlly weapon (Cal. Pen. Code § 245(a)(1)). (Lodgment 1 at 13
The jury also found that Petitioner had a prioofgi conviction within the maning of Cal. Pen. Cod
88 667(a), 667(b) through (i), 6687d 1170.12. (Lodgment 1 at 134.) Petitioner was sentenc
May 26, 2004, and received thirty-nine years to life in priddnat 135.

B. Direct Appeal

Petitioner subsequently filed an appeal ofdoisviction with the Calidrnia Court of Appeal
which was received on October 4, 2004. (LodgmenTR¢ appeal stated several grounds for re
but did not include the ineffective assistanceminsel claim asserted in the instant petiti@h.On
March 10, 2005, the Court of Appeal affirmed in part and reversed in part the con¥igtmhgment

6.) Petitioner filed a petition for review withalCalifornia Supreme Court, which was received

ictim
fe
D-33.)
e

ed on

ief,

on

April 13, 2005. (Lodgment 8.) The petition foeview was denied on June 15, 2005, withput

prejudice to the claim Petitioner made pursuarBlakely v. Washingtqrb42 U.S. 296 (2004)

*The Court of Appeal found that the conviction on count one (attempted murder) shq
reversed because it is a lesser included offenseurit two (attempted murder of a public officig
(Lodgment 6 at 3.) The judgment was affirmed in all other respktts.

3At Petitioner's sentencing, the trial court judge imposed the upper term sentence
conviction of assault with a deadly weapon, and did not specifically state his reasons for d
(Lodgment 20 at 227.) Petitioner arguedhig brief to the Court of Apgal that this did not meet th
constitutional requirements of sentencing uriglakely v. Washingtq®42 U.S. 296 (2004) (holdin
that a trial court may only impose a sentence based upon facts admitted by a defendant or
ajury). (Lodgment 2 at 50-51.) In deciding Petigr's appeal, the Court of Appeal found that
defense counsel failed to objecttbis ground at sentencing and therefforfeited the objection; (2
the trial court considered the probation report sihatied Petitioner had engaged in violent condu
the past, a fact reflected in the jury’s finding osiior conviction for attempted murder; (3) the t
court considered the fact that the offense was dttethagainst a peace officer, a fact reflected in
jury’s verdicts on counts one and two; and (4) even if it was error for the trial court to rely
information, such error was harmless because the court would not have selected any other ter
the upper term. (Lodgment 6322-33.) Petitioner renewed higgament in his petition for reviey
to the California Supreme Court. (Lodgment 88419.) In denying the petition for review, t
California Supreme Court indicated the deniakweathout prejudice with respect to any rel
Petitioner might be entitled to after the court decided the eff@akélyon California law irPeople
v. Black 41 Cal.4th 799 (2007) afRkople v. Townet4 Cal.4th 63 (2008 Lodgment 9.) There i
no indication that Petitioner renewed his requestdbef after decisions were issued in those {
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(Lodgment 9.) Petitioner’s conviction became fima September 13, 2005, which was the date his

right to seek relief from the UnieStates Supreme Court expir&@kee Bowen v. RoE38 F.3d 1157
1159 (9th Cir. 1999).

C. State Collateral Review

Prior to his conviction becoming final, Petitiarfded a petition for a writ of habeas corp

with the California Court of Appeal on Octolkt, 2004. (Lodgment 5.) He asserted that he

unable to participate in his defense at trial due to mental incapacitidicat.9. This petition was

was

denied on March 10, 2005. (Lodgment 7.) The Coufppeal found that Petitioner failed to make

a prima facie showing that he was not competent to standittiaPetitioner did not raise a claim
ineffective assistance of counsel in this 2004 petition.

Approximately four years later, on Februdr2009, Petitioner filed another petition for a
of habeas corpus with the CouoftAppeal, again alleging that he was mentally incapacitated d

his trial. (Lodgment 10.) He also alleged thatreceived ineffective assistance of counsel a

Df

rit
iring

E his

competency hearindd. This petition was cancelled by the CanfrAppeal and sent to the Superfor

Court in San Diego, where it was acceptedassigned case number HC19552. (Lodgments 11

12.) Petitioner filed an addendum to this petiton February 18, 2009. (Lodgment 13.) This peti
was denied on April 17, 2009(Lodgment 15 at 2.)

Petitioner filed a second habeas petition inShperior Court in San Diego, under the sg
case number, on January 26, 2011. (Lodgment 14.) He again claimed ineffective assis
counsel at his mental compeaty hearing at trialld. at 3. This second petition was denied on Mg
11, 2011. (Lodgment 15.) The Court noted that itr@diously rejected his claims, and relied
In re Clark 5 Cal.4th 750, 767, 797 (1993) for the proposition that it would not consider rej
applications for previously rejected claimisl. at 2. The Court also stated that Petitioner faile
“state a prima facie statement of facts which waultitle him to habeas corpus relief,” and that th

was no evidence to support his contention that his counsel’s performance was detcer?.

actions.
“The denial of this petition is not includedtime record. Howevethe denial is noted i

Lodgment 15, which is the decision issued by $luperior Court in Petitioner’s subsequent s
habeas petition in that court.
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On March 31, 2011, Petitioner filed a petition for @ wf habeas corpus with the Califorr]ia
ri

Court of Appeal, asserting ineffective assistarof trial counsel at his competency hea

ng.

(Lodgment 16 at 3.) That court found the petitioogadurally barred as successive and untimely.

(Lodgment 17 at 2.) The court also noted thagna¥the merits were evaluated, Petitioner did

establish that he was entitled to habeas relibf.

On June 3, 2011, Petitioner filed a petition for & wf habeas corpus with the California

Supreme Court, again claiming ineffective assistaof trial counsel abis competency hearing.

(Lodgment 18.) This petition was denied on October 26, 2011. (LodgméntlaQienying the
petition, the California Supreme Court citede Robbins18 Cal.4th 770, 780 (1998), a citation t
indicates the court found the petition untime§ee Thorson v. Palmet79 F.3d 643, 645 (9th Ci
2007).

D. The Instant Action

Petitioner filed the instant petition on NovemBér 2011. (Dkt. No. 1.) Shortly thereafts
he filed a “Declaration in Support of Motion foppointment of Counsel and Extension of Tim
(Dkt. No. 5.) In its Order of January 12, 2012, tB@urt construed this Declaration as a motio

appoint counsel. (Dkt. No. 10.) that Order, this Court requestadditional information from thg

.

not

nat

\1*4

Petitioner to support his assertion that he required counsel because he was mentally incdohpetent.

at 3-4. The Order also directed Respondenttet@fresponse to the additional information, an
include the results of an independent investigation into Petitioner's compdtkratel. Onthe sam
day this Court issued the Order, Respondentd file pending motion to dismiss, arguing that
petition is untimely. (Dkt. No. 8.)

On February 3, 2012, Respondents filed the results of their investigation, and
Petitioner’s prison medical records with the Coiikt. Nos. 11, 13.) Petitioner filed his addition
information on March 10, 2012. (Dkt. No. 18.) d8d upon the parties’ submissions, this Cq
concluded that Petitioner was capable of reptasgmimself in this proceeding, and denied

motion to appoint counsel. (DRios. 20 and 21.) In that decision, Petitioner was directed to res

*Lodgment 19 is a printout of the CalifoanSupreme Court docket sheet for Petition
petition. It is appropriate to take judicialto@ of the docket sheet of a California coufthite v.
Martel, 601 F.3d 882, 885 (9th Cir. 2010).
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to Respondents’ motion to dismidil. at 5.

Petitioner filed a response on April 16, 2012, essentially arguing that he is entitled to eq
tolling of the statute of limitations becauseviies mentally incompetent during the time perioq
guestion. (Dkt. No. 22.) He also states that heiwéhe process of obtang records from the Soci:
Security Administration to establish his diagnosis as a paranoid schizopHrerat 2.

In light of Petitioner’s response, and his medieabrds filed with the Court subsequent to
filing of Respondents’ motion to dismiss, this Codirected Respondentsfite a reply. (Dkt. No.
23.) Areply was filed on May 9, 2012. (Dkt. No. 24.)

This matter is before this Cdyursuant to the consent of {erties. (Dkt. Nos. 1, 7, and 19.

lll.  AEDPA STATUTE OF LIMITATIONS

The Antiterrorism and Effective Death Penaligt of 1996 (“AEDPA”) governs this Petition.

See Lindh v. Murphy21 U.S. 320, 336-37 (1997). AEDPA impes one-year period of limitatig
on petitioners to file a federal petition for writ of habeas corpus. 28 U.S.C. § 2244(d). The r
section reads:

(1) A 1-year period of limitation shall appl|)1/ to an application for writ of habeas
corpus by a person in custody pursuantfte judgment of a State court. The
limitation period shall run from the latest of . _ _
(A) the date on which thegudgment became final by the conclusion of direct
review or the expiration of the time for seeking such review;
(B) the date on which the impedimenfiting an application created by State
action in violation of the Constitution or laws of the United States is removed,
if the applicant was prevented from filing by such State action. .
(C) the date on which the constitutionght asserted was initially recognized
by the Supreme Court, if the right has been newly recognized by the Supreme
Court and made retroactively applicable to cases on collateral review; or
(D) the date on which the factual preatie of the claim or claims presented
could have been discovered through the exercise of due diligence.
(2?] The time during which properly filed application for State post-conviction or
other collateral review with respect to the pertinent judgment or claimis pending shall
not be counted toward any period of limitation under this subsection.

28 U.S.C. § 2244(d).

uitab
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bleval

As noted above, Petitioner’s conviction becdima on September 13, 2005. Under the basic

framework of the AEDPA, the time for filingfaderal habeas petition expired on September 13, 2

006.

Petitioner filed the instant petition on November 21, 2011, and, at first glance, is well outside th

AEDPA statute of limitations. He has not asserted in his petition, or in his response to the

motion, that there was a State created impedimdns tiling that has been removed. He is also
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asserting a newly recognized Constitutional right, eimergence of new facts relating to his cldim.
Therefore, with respect to 28 U.S.C. § 2244(d)(1), the instant petition is untimely.
Under AEDPA, a petitioner’s statute of limitations is tolled while a “properly filed” gtate
habeas corpus petition is “pending” in the statat 28 U.S.C. § 2244(d)(2). Petitioner first claimed
ineffective assistance of counselhis habeas petition dated February 1, 2009. Once the stafute of

limitations under AEDPA has expired, it cannot be revived by collateral procee@egsergusor

—

v. Palmateer321 F.3d 820, 823 (9th Cir. 2003)herefore, Petitioner is not entitled to the benkefit
of statutory tolling.

The one-year limitations period under AEDPA is also subject to equitable taHiokand
v. Florida, __ U.S. __, 130 S. Ct. 2549, 2554 (2010)titidaer bears the burden to prove that
equitable tolling is appropriate, and must estalthslh (1) he has been pursuing his rights diligently;
and (2) some extraordinary circumstano®dtin his way of timely filing a petitiorid. at 2542 Pace

v. DiGuglielmq 544 U.S. 408, 418 (2005¢e also Espinoza-Matthews v. Califord2 F.3d 1021

1026 (9th Cir. 2005). The determination of whetaeetitioner is entitled to equitable tolling|is
“highly fact-dependent.1d., citing Whalem/Hunt v. Ear)y233 F.3d 1146, 1148 (9th Cir. 2000).
Further, equitable tolling “is unavailable in most casédiles v. Prunty 187 F.3d 1104, 1107 (9th
Cir. 1999).

IV.  ANALYSIS

A. Equitable Tolling for Mental Incompetence

Petitioner argues that he should be excusedd$data filing because “during the relevant tilme
period [he] was suffering from a mental disordarti &[]t is only after several years of continuing
medication treatment that [he] has come taitiderstanding of the significance of filing his appellate
issues.” (Dkt. No. 22 at 1.)

A “habeas petitioner's mental incompetency [is] a condition that is, obviously, an

extraordinary circumstance beyond the prisoner’s cont@ahftderon v. United States District Coyrt
(Kelly), 163 F.3d 530, 541 (9th Cir. 1998)y’d on other grounds by Woodford v. GarceaB8 U.S.
202 (2003). As a result, mental incostgncy justifies equitable tollingCalderon 163 F.3d at 541].

However, the existence of a mental illness does not necessarily warrant equitable tolling; a petitior

-6 - 11cv2818-NLS
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must establish a causal connection between hisamnéness and his failure to timely file a habgas

petition. Laws v. Lamarque351 F.3d 919, 923 (9th Cir. 2003).

Before the Court is an extsive record of Petitioner’'s medical history, submitted by hoth

Petitioner and Respondents, beginning in 1990 and continuing up to January 2012. (Lodgment :

Dkt. Nos. 1, 13, 18, and 22.) In light of the subs#d record before this Court, this issue may| be

addressed without an evidentiary hearinfuother development of a factual recoi®ee Roberts \.

Marshall,627 F.3d 768, 773 (9th Cir. 2010) (holding thaewlthere is a sufficient record, a distrjict

court is not obligated to hold evidentiary hags to further develop the factual reco
notwithstanding a petitioner’s allegations of mental incompetence).

1. Standard

In Bills v. Clark,628 F.3d 1092 (9th Cir. 2010), the Nir@frcuit specifically delineated what

rd,

a petitioner must demonstrate in order toagbtequitable tolling on the grounds of merital

incompetence:

(1) First, a petitioner must show his mi@ impairment wsa an “extraordinary
circumstance” beyond his contreke Holland130 S.Ct. at 2562, by demonstrating the
impairment was so severe that either
(a) petitioner was unable rationally or factually to personally understand the
need to timely file, or
(b) petitioner’'s mental state rendereshhinable personally to prepare a habeas
petition and effectuate its filing.
(2) Second, the petitioner must show diligeimcpursuing the claims to the extent he
could understand them, but that the mentg@amment made it impossible to meet the
filing deadline under the totalityf the circumstances, including reasonably available
access to assistancgee id.

Bills, 628 F.3d at 1099-1100 (footnote omitted).
With respect to the first element of the analysis, the Court reiterated that “the ‘extrao

circumstance’ of mental impairment can causeraimely habeas petition at different stages in

process of filing by preventing petitioner from undansling the need to fij@ffectuating a filing or

dinar

the

his own, or finding and utilinig assistance to file.Bills, 628 F.3d at 1100. The Court noted “if the

mental impairment is so severe that it causesitttimely filing, the petitioner is entitled to equitalp

tolling. 1d. at n. 2.

e

The second element of tBélls analysis looks to the “totality of the circumstances,” which

considers “whether the petitioner’s impairment was a but-for cause of any dielapt’1100. A

-7 - 11cv2818-NLS
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petitioner must always remain “accountable for diligence in pursuing his or her rights.” Id.
2. Application
Petitioner’s conviction became final on @ember 13, 2005. The one-year statutg

limitations under AEDPA then began to run, axgired on September 13, 2006. Petitioner filed

of

his

federal petition on November 21, 2011.k{DNo. 1.) Therefore, he must establish that he is enfitled

to equitable tolling that commenced prior to September 13, 2006, and continued up until Ng
21, 2011.

Itis undisputed that Petitioner suffers from antagiliness, and that he suffered from a me
illness before, during, and after the AEDPA limitatipesiod. However, the question that is bef
this Court is not whether Petitioner had a mental illness during the relevant time period; the ¢
is whether that mental illness was the cause of &agitis substantial delay in filing for federal hab
relief. This question must be answered in the negative.

a. “Extraordinary Circumstance”

It is well-settled that a petitioner seeking thenefit of equitable tolling has the burden
demonstrating he is entitled to receivdiace 544 U.S. at 418. Under the fiiills prong, Petitione
must have been unable to understand the needatytiite, or unable to personally prepare and
a petition. 628 F.3d at 1099-1100. Petitioner's medical records during the running of the s
limitations period (September 13, 2005 - September 13, 2006) are not entirely clear as to the
of his mental condition. Petitionwas clearly undergoing treatment, and was prescribed medic
although it appears that he refused to take his medications on several occ&siergenerally

Lodgment 21, vol. 1 and vol. 2. Whether this refugas deliberate, or a result of his mental iling

is unknown. A progress note from May 25, 2005, states || GGG

I . (L_odgment 21 at 769.) TH
medical records cont S S
B 0. at 569. A progress note from October 28, 2005, state | KEG&:
I . (765, His
medical records from 2006 indic{ i GTcNNE
I (. ot 581-594; 754-758. A notation in his record st
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Id. at 753. Itis not readily apparent from tleeard before this Court that Petitioner suffered fjlom

a mental impairment so severe that it would trigger equitable tolling during the standard o

statute of limitations, and it is very questionable whether Petitioner has met his burden.

Even if this Court were to conclude tha$ mental impairment from September 13, 2005

September 13, 2006 justified equitable tajli Petitioner stilcannot satisfy the firdBills prong.

There is no doubt his condition appears to have hit a low point in ||| | GcNNGNGNGNE

1 S . 21 239. The

staff psychiatrist submitted a dacation in supparof the petition | GcNGEEE
| ]
I (. at 247 Itis entirely plausible th

at that point, Petitioner did not have the presenceiindl to understand the netxtimely file or the
ability to prepare a petition for habeas relief.

However, the record is unequivocally clear that Petitioner hadiitigy to undestand the

ne-ye

t

jey)

need to seek habeas relief by February 1, 2009, bedwufiled a state habeas petition on that date.

(Lodgment 10.) He also had the ability to furtbectuate state habeas filings on February 18, 2009,

January 26, 2011, March 31, 2011, and June 3, 2Qdddgments 13, 14, 16, and 18.) Regardless

of whether Petitioner suffered a mental impamt&gnificant enough to warrant equitable tolli

during the one-year statute of limitations, it is unquestionable that his conduct in 2009 a

precludes a finding that he is entitled to the biénééquitable tolling all the way until November 21,

ng
nd lat

2011. Petitioner’s ability to seek relief from the state courts clearly evinces an ability to seek|feder

relief. See Gaston v. Palmed4l17 F.3d 1030, 1035 (9th Cir. 2005) (affirming district cou

Ir't’s

conclusion that a petitioner was capable of preyeand filing petitions for federal habeas relief when

he was able to prepare and file state habeas petitions during the same time period).
Additionally, Petitioner’'s medical records indieatubstantial improvement. An entry da
January 9, 2008, states || EEEG—_
(Lodgment 21 at 613.) On March 17, 2008, he| G
...
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T, - ot 611. On June 4
2008 R . (¢ . ot 608. He also discus GGG
. jijgey
August 25, 2008, Petition | R .
IR C. 2t 605. On November 12, 2008, he stated hdjj| | | IR
O
Y - o :5 60 1.

In 2009, Petitioner continued to function WG

N i

. (. ot 177. A record from April 6, 2010, indicates
was I, - ot 170.
on may 7, 2010 G .
- (0. ot 168. A progress note from June
2011, states that Petitiorjj | | | | lGGzE:GNGE .
at 201. In August 201G, - |
at 5. His thoughts we ||| | NG .

Due to the uncertainty of Petitioner's mentahdition during theunning of the statute g
limitations, the clear improvement in his condition beginning in early 2008, and his abi
commence filing for state habeas relie2009, Petitioner is unable to satisfy the fdaks prong, and
thus cannot establish entitlement to equitable tolling for the entire period in question.

b. “Diligence”
Even if Petitioner could satisfy the fiBills prong, his claim for equitable tolling fails t

second element of the analysis - the requirement of diligence. 628 F.3d at 1100.

The record before this Court suggests that, during the time for which equitable t(jling IS

sought, Petitioner was able to appreciate the need to seek habeas relief. As previously
Petitioner filed a state habeas petition on Felyrig2009, and supplemented it on February 18, 2
(Lodgments 10 and 13.) This state petition was denied on April 17, 2009. (Lodgment 1

Petitioner then did nothing until January 26, 2011, wineriled another petition for state habe

-10 - 11cv2818-NLS
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relief. (Lodgment 14.)

The delay in between the filing of the 200812011 state habeas petitions precludes a fin
that Petitioner was diligenh his efforts to pursue the claims “to the extent he could under
them.” Bills, 628 F.3d at 1100. This gap in time indicatest Petitioner’'s mental impairment w
not the “but-for cause” of any delaid. at 1100see also Valverde v. Stins@24 F.3d 129, 134 (2
Cir. 2000) (“If the person seeking equitable tolling has not exercised reasonable dilige

attempting to file after the extraordinary cimistance began, the link of causation betweern

ding
stand
AS

d
nce |

the

extraordinary circumstances and the failureil® is broken, and the extraordinary circumstances

therefore did not prevent timely filing.”)
Petitioner is unable to satisfy either prong of Biks test, and is therefore not entitled
equitable tolling based upon mental impairnfent.

B. Equitable Tolling Due to Delay in Receiving Records

Petitioner also states that his petition was ungrhetause he was “in the process of acquif

additional records from the Social Security Admiragon.” (Dkt. No. 22 at 2.He had been advise
by a “jailhouse lawyer” that the documentation wbtrhake a prima-facie showing of incompeter
prior to trial.” Id. It appears Petitioner is arguing he shkidu granted equitable tolling because
a delay in receiving these records.

As outlined earlier, Petitioner bears the burdeprave that equitable tolling is appropria|
and must establish that (1) has been pursuing his rights diliglgn and (2) some extraordina
circumstance stood in his way of timely filing a petitidtiolland, 130 S. Ct. at 2554.

As an initial matter, Petitioner’s response doesmtitate when he requested the record
how long his request was pendingislalso doubtful that the recaravould have the desired effg
of establishing incompetence at trial in 2004, wtienrecords only reflect that Petitioner recei
disability benefits from 1998 until 2003. In any event, Petitioner received these records in

dated September 17, 2010, and didfiletfor federal habeas relief until November 21, 2011. (I

®It is unclear whether Petitioner is also arguing that he is entitled to equitable tolling b
he was placed in “psychiatric services” and had no access to his property. (Dkt. No. 22 at
Court need not separately entertain the quesfiovhether this placement constitutes extraordir
circumstances sufficient to warrant equitablértg because, as of February 2009, Petitioner cle
had access to all he needed in order to file for habeas relief.
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Nos. 1; 22 at 34.) As a resulig cannot establish that s pursuing his rights diligently.

Additionally, his decision to rely on the advice of a "jailhouse lawyer," is not an extraordinary

circumstance that warrants equitable tolligge Diaz v. Knowle2009 WL 728567 (E.D. Ca. May.
19, 2009) (no equitable tolling for poor advice given by jailhouse lawiaijed States v. Cicerq
214 F.3d 199, 204-05 (D.C. Cir. 2000) (no equitabliéng for jailhouse lawyer non-performance).
V. CONCLUSION

Petitioner is unable to demonstrate that he is entitled to equitable tolling of the AEDPA one

year statute of limitations.
ACCORDINGLY , itis hereby
ORDERED, that Respondents’ motion to dismiss is her@RANTED and the petition i$
DISMISSED.
IT IS SO ORDERED.

DATED: May 29, 2012

Hon. Nita L. Stormes

U.S. Magistrate Judge
United States District Court
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