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9 UNITED STATES DISTRICT COURT
10 FOR THE SOUTHERN DISRICT OF CALIFORNIA
11 Case No. 11cv2836-AJB (JMA)
NTD ARCHITECTS, a California corporation,
12 Related Case No. 12cv0020-AJB (JMA)
Plaintiff,
13| v, ORDER GRANTING JOINT MOTION
AND ADOPTING IN PART
14 | JON BAKER, an individual, RICHARD STIPULATION FOR PROTECTIVE
NOWICKI, an individual, BAKER NOWICKI ORDER
15 | DESIGN STUDIO, LLP, a California limited
liability partnership, and DOES 1 through 100,
16 | inclusive,
17 Defendants.
18
19 The parties’ Joint Motion foProtective Order is GRANTEDThe stipulated proposed
20 terms are adopted with thea@ption of paragraphs 9, 10 and 29, which are adopted with
1 modifications, and the inclusion of additional lange&o paragraph 14, whigh set forth herein.
99 Based on the foregoing, the Court ORDERS:
23
24
25
26
27
28
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Fhe Courtrecognizes-that [Apast some of the documents and information (“materia
being sought through discovery in the aboveticapd action are, for competitive reason
normally kept confidential by ehparties. The parties haveragd to be bound by the terms ¢

this Protective Order Order”) in this action.

The materials to be exchanged throughout these of the litigatn between the parties

may contain trade secret or other confidentiadaesh, technical, cost, pd, marketing or other,
commercial information, as is contemplated bylétal Rule of Civil Procedure 26(c)(7). Th
purpose of this Order is to protect the confidentiality of such materials as much as pr
during the litigation. THEREFORE:

DEFINITIONS

1. The term “Confidential Information”will mean and include information
contained or disclosed in any teaals, including documents, gimms of documents, answers t
interrogatories, responses requests for admissions, tri@stimony, deposition testimony, an
transcripts of trialtestimony and depositions, includirdpta, summaries, and compilation

derived therefrom that is deemtbe Confidential Informatiohy any party to which it belongs

2. The term “materials” will include, buts not be limited to: documents|

correspondence; memoranda; bulletlisgprints; specifications; cusher lists or other materia
that identify customers or potential customerg;elists or schedules @ther matter identifying
pricing; minutes; telegrams; letters; statemewtmcelled checks; contracts; invoices; draf
books of account; worksheets; notes of conversatidesk diaries; appointment books; exper
accounts; recordings; photographmtion pictures; compilationsdm which information can be
obtained and translated intoas®nably usable form through detection devices; sketc
drawings; notes (including laboratory notebooks eswbrds); reports; ingictions; disclosures;

other writings; models and proygtes and other physical objects.

3. The term “counsel” will mean outside coeh®f record, and other attorneys

paralegals, secretaries, antatsupport staff employed inghaw firms identified below:
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For Plaintiff/Counter Defendd NTD Architects and Thiréarty Defendants Maha About

Haidar, G. Wayne Hunter, Jord&n Knighton, Goodwin S. Osifeso,cday R. Tittle: the firm of
Navigato & Battin, LLP.

For Defendants, Counter Plaintiffs, and ThiParty Plaintiffs dn A. Baker, Richard
Nowicki, and Baker Nowicki Design Studio LLFEhe firm of Procopio, Cory, Hargreaves, an
Savitch LLP.

The term “counsel” shall be understood itwlude outside comercial copying and
electronic discovery servicesnaors employed by the partiestheir counsel of record.

GENERAL RULES

4. Each party to this litigation that produces discloses any materials, answers
interrogatories, responses to requests faonission, trial testimony, deposition testimony, ar
transcripts of trial testimonyna depositions, or information ahthe producingarty believes
should be subject to this Protective Orderynd@signate the same as “CONFIDENTIAL” ¢
“CONFIDENTIAL—FOR COUNSEL ONLY.”

a. Designation as “CONFIDENTIAL”: Anyparty may designate information &
“CONFIDENTIAL” only if, in the good faith bebkf of such party r&d its counsel, the
unrestricted disclosure of such information cbbe potentially prejudicial to the busines
or operations of such party.

b. Designation as “CONFIDENTIAL—FORCOUNSEL ONLY”: Any party may
designate information as “CONFIDENTIALFOR COUNSEL ONLY” only if, in the
good faith belief of such party and its coundled information is amonthat considered to
be most sensitive by the party, including butlmoited to trade secret or other confidentis
research, development, financialather commercial information.
5. The protections conferred by this Ordmver not only materials designated &

“CONFIDENTIAL” and/or “CONFIDENTIAL - FOR COUNSEL ONLY,” but also (i) any
information reproduced, copied extracted therefrom, (ii) altopies, excerpts, summaries, (
compilations thereof, and (iii) testimony, conversasi, or presentations Iparties or counsel to

or in court or in other satigs that might reveal matafts designated as “CONFIDENTIAL”
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and/or “CONFIDENTIAL - FOR COUNSEL ONLY’information. This Order shall be fully
applicable to materials producég or testimony taken of thirgdarties or non-parties, and an
third party from whom discovery is sought shalléitled to designate material and testimo
as “CONFIDENTIAL" and/or “CONFIDENTIAL- FOR COUNSEL ONLY” pursuant to the
terms of this Order.

6. In the event the producing party eletdsproduce materials for inspection, n

marking need be made by the producing partydwvaace of the initial ispection. For purposes

of the initial inspection, all materials produced! be considered as “CONFIDENTIAL—FOR

COUNSEL ONLY,” and must be treated as such pamsto the terms of this Order. Thereafter,

upon selection of specified materials for copyiby the inspecting party, the producing pafty

must, within a reasonable time prior to producihgse materials to the inspecting party, ma
the copies of those materials that cont@onfidential Information with the appropriat
confidentiality marking.

7. Labeling of Confidential Inform@mtion: “CONFIDENTIAL" or

“CONFIDENTIAL—FOR COUNSEL ONLY” materialshall be designated and marked in the

following manners:

a. Documents: The designating party may designate documents
“CONFIDENTIAL” or “CONFIDENTIAL—FOR COUNSEL ONLY” by producing or
serving copies of the document markedhwa legend readg “CONFIDENTIAL” or
“CONFIDENTIAL—FOR COUNSEL ONLY?”, as apptiable, preferably in the lower righ
hand corner.

b. Magnetic media: Where materials areguced in a magnetic medium (such

a CD, floppy diskette or tape), the CD, diskdtipe or other medium container shall
marked with an appropriate designation, as set forth in paragraph 7(a), above.

c. Physical items and exhibit$hysical items and exhib shall be marked by,

placing a label on the item/exhibit, setting foaim appropriate designation as specified

paragraph 7(a), above.
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“CONFIDENTIAL—FOR COUNSEL ONLY” must not be disclosed by the receiving party
anyone other than those persons designated witlsrorder and must be handled in the man
set forth below and, in any event, must not bedusr any purpose other than in connection w
this litigation, unless and until sudesignation is removed either bgreement of the parties, g

by order of the Court.

viewed only by the Court and its personnel, cou(aldefined in paragraph 3) of the receivir

party, and by independent experts-under-the-camdittetforth-in-this-Paragraph. The right

d. Depositions: Testimony taken at deposition may be designated &
“CONFIDENTIAL” or “CONFIDENTIAL—FOR COUNSEL ONLY” by counsel for any
party who makes a statement to that effect enréicord at the depoisin, or alternatively,
by notifying all parties to the actions in g that specific testiony, identified by page
and line numbers, is “CONFIDENTIA or “CONFIDENTIAL—FOR COUNSEL
ONLY” within fifteen (15) business days obansel’s receipt of the deposition transcri
Any portion of a deposition transcripdesignated as “CONFIDENTIAL” or
“CONFIDENTIAL - FOR COUNSEL ONLY”, orany exhibit thereto designated 4
“CONFIDENTIAL” or “CONFIDENTIAL—FOR COUNSEL ONLY” shall be bound
separately and treated in accordance with thegef this Protective Order. Further, th

disclosing party will have the right to exde from attendance at the deposition, duri
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such time as the Confidential Informationtcs be disclosed, any person other than the

deponent, counsel (including their staff and associates), the court reporter, and the pe
agreed upon pursuant to paragraph 8, belowhe originals of the court proceedin
deposition or court transcrigptand all copies of the deposition must bear the leg
“CONFIDENTIAL” or “CONFIDENTIAL—FOR COUNSEL ONLY,” as appropriate, ang
the original or any copy ultimately presented to a court for filing must not be filed unle
can be accomplished under seal, identified as being subject to this Order, and pr
from being opened except by order of this Court.

8. All Confidential Information dsignated as “CONFIDENTIAL” or

9. Information designated “CONFIDENAL—FOR COUNSEL ONLY” mustmay be
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any independent expert to reeeiany Confidential Informatiowill be subject to the advance

approval of such expert by the producing partpypermission of the Court. The party seekif
approval of an independent expert musbvpte the producing party with the name ar
curriculum vitae of the proposeddependent expert, and an executed copy of the form atta
hereto as Exhibit A, in advaa of providing any Confidential Infmation of the producing party
to the expert. Any objectiomy the producing party to amdependent expert receiving
Confidential Information must be made in wrdgi within ten (10) day$ollowing receipt of the
identification of the proposed pa&rt. Confidential Inform#gon may be disclosed to ar
independent expert if the ten (10) day perad passed and no objection has been made.

approval of independent experts must not be unreasonably withheld. Items designg
“CONFIDENTIAL—FOR COUNSEL ONLY” may also beiewed by mediatorsarbitrators, or
similar outside parties and their staffs enlisted by the parties to assist in the resolution

matter, any certified court reporter(s) employedhis action; and any other person to whom t
parties agree in writingrior to such viewing.

10. Information designated “CONFIDENTIAL>mushay be viewed only by the Court
and its personnel, counsel (as detli in paragraph 3) of theaeiving party, by independen
experts (pursuant to the terms of paragraf, &nd by the additional individuals listed belov
With respect to thendividuals listed beloyprevided each such individuat-hamist haveread
this Order in advance of dissure and-has agreed initvg to be bound by its terms:

a. Executives who are required to participate in policy decisions with referen
this action;

b. Technical personnel of thearties with whom Counsel for the parties find
necessary to consult, in the discretion of stminsel, in preparation famal of this action;

c. Stenographic and clerical employees asged with the idividuals identified
above;

d. mediators, arbitrators, or similar outsigarties and their staffs enlisted by th
parties to assist in thresolution of this matter;

e. any certified court reporter(s) g@hoyed in this action; and
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f. any other person to whom the partieseggn writing prior to such viewing.

11. With respect to material designdttdCONFIDENTIAL” or “CONFIDENTIAL—
FOR COUNSEL ONLY,” any persomdicated on the face of the dmoent to be its originator,
author or a recipient of a copy of the documany their legal counsel, may be shown the sam

12. All information which has beendesignated as “CONFIDENTIAL” or
“CONFIDENTIAL—FOR COUNSELONLY” by the producing or disclosing party, and any a
all reproductions of thainformation, must be retained the custody of the counsel for th
receiving party identified in pagaaph 3, except that independexperts authorized to view suct
information under the terms of this Order may retaistody of copies sudms are necessary fo
their participation in this litigation.

13. Before any materials produced in discgveanswers to interrogatories, respons
to requests for admissions, depios transcripts, or other daments which are designated &
Confidential Information are filed with the Courtrfany purpose, the pargeeking to file such
material must seek permission of the Court to file the material under seal.

a. Subject to public policyand further court order, nothing shall be filed und
seal, and the Court shall not be required ke tany action, without separate prior order |
the Judge before whom the hearing or proceeding will take plaee,agblication by the

affected party with approg@ie notice to opposing counsel.

b. If the Court grants a party permissitm file an item under seal, a duplicate

disclosing all nonconfidential inforation, if any, shalbe filed and made pof the public
record. The item may be redacted to eliminate confidential material from the docu
The document shall be titled to show thatorresponds to an item filed under seal, e.
“Redacted Copy of SealedeDlaration of John Smith in Support of Motion for Summa
Judgment.” The sealed and redacteduduoents shall be filed simultaneously.

14, At any stage of these proceedings, any party may object to a designation

materials as Confidential Information—Fhe—gadbjecting—to—confidentldymust-notify,—in
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Meet and Confer. A party that elects to irt¢i@ challenge to a cdidentiality designation

must do so in good faith and must begin the med® conferring directly (in voice to voice
dialogue; other forms of commuaition are not suffient) with counsel for the designating
party. In conferring, the challenging party m@siplain the basis fats belief that the
confidentiality designation was not proper and ngige the designating pran opportunity to
review the designated material, to reconsither circumstances, and,rib change in designation
is offered, to explain the basis for the chodesignation. The efforts to meet and confer must
comply with the undersigned’s Chambers Rukeshallenging party may proceed to the next
stage of the challenge processyoiilit has engaged ithis meet and conf@rocess first.

Judicial Intervention. A party that eledts press a challenge to a confidentiality

designation after consideringehustification offered by thdesignating party and thoroughly
meeting and conferring must hg the matter to the Court’s attion in compliance with the
Chambers Rules regarding Case ManagemeadtDiscovery Disputes. The burden of
persuasion in any such challenge proceedingldieabn the designating party. Until the court
rules on the challenge, all parties shall continaafford the material in question the level of
protection to which it is entitled uedthe producing party’s designation.

15. All Confidential Information must be helith confidence by those inspecting @
receiving it, and must be used only for purpasfethis action. Counsel for each party, and ea
person receiving Confidential flrmation must take reasonabprecautions to prevent th
unauthorized or inadvertent digsure of such information. If Confidential Information
disclosed to any person other treperson authaed by this Order, the g responsible for the

unauthorized disclosure mushmediately bring all pertinenaéts relating to the unauthorize

disclosure to the attention of the other partiad, without prejudice tany rights and remedies
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of the other parties, make every effort teyent further disclosure by the party and by t

person(s) receiving the wméorized disclosure.

16. No party will be responsible to another party for disclosure of Confidential

Information under this Order if the information guestion is not labelear otherwise identified
as such in accordance with this Order.

17. If a party, through inadvertence, produ@es Confidential Information without|

labeling or marking or otherwise designating it agh in accordance with this Order, the

designating party may give written notice tee theceiving party that the document or thing

produced is deemed Confidential Information, #rat the document or thing produced should

treated as such in accordance with that desmmainder this Order. The receiving party must

treat the materials a€onfidential Information, once thdesignating partyso notifies the

receiving party. If the reegng party has disclosed thmaterials before receiving the

designation, the receiving partpust notify the designating pgrin writing of each such
disclosure. Counsel for the parties will agen a mutually acceptable manner of labeling
marking the inadvertently produced matdsias “CONFIDENTIAL” or “CONFIDENTIAL—
FOR COUNSEL ONLY” —SUBJECTO PROTECTIVE ORDER.

18. Nothing within this order will prejudice éhright of any party to object to thé
production of any discovery material on the groundstti@amaterial is protected as privileged
as attorney work product.

19. Nothing in this Order will bar counsel frorendering advice ttheir clients with
respect to this litigation and, e course thereof, relyingpon any information designated 3
Confidential Information, provided #t the contents of the infoation must not be disclosed
except pursuant to this Order.

20. This Order will be without prejudicéo the right of any party to oppose
production of any information for lack of relewae or any other ground other than the me

presence of Confidential Information. The existe of this Order must not be used by eith

party as a basis for discovethat is otherwiseamproper under the Federal Rules of Ciui

Procedure.
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21. Nothing within this order will be construed to prevent disclosure of Confidential

Information if such disclosure is reged by law or by order of the Court.

22. Upon final termination of this action, inaing any and all appeals, counsel f

each party must, within 45 days of receiving a request from the producing party, return &

Confidential Information to the party thatgoluced the information, including any copie

excerpts, and summaries of that information, ostnalestroy same at tloption of the receiving

party, and must purge all such information frathmachine-readable media on which it resides.

Notwithstanding the foregoing, counsel for eaphrty may retain all pleadings, briefs

memoranda, motions, and other documents filath wWhe Court that refer to or incorporat

Confidential Information, and will continue to l®und by this Order with respect to all such

retained information. Further, attorney nkoproduct materials thatontain Confidential

Information need not be destroyed, but, if tlaeg not destroyed, the person in possession of

attorney work product will continue to be boundthys Order with respect to all such retained

information.

23. The restrictions and obligations set forth within this order will not apply to
information that: (a) the partiegree should not be designateash@dential Information; (b) the
parties agree, or the Court rulés already public knowtige; (c) the partieagree, or the Court
rules, has become public knowledge other than asudt ki disclosure byhe receiving party, its
employees, or its agents in viotati of this Order; or (d) has come or will come into the receiv
party’s legitimate knowledge independently of the production by the designating party.
knowledge must be establishieg pre-production documentation.

24. The restrictions and obligatis within this order wilhot be deemed to prohibit
discussions of any Confidential Information wdlnyone if that person already has or obta
legitimate possession of that information.

25. Transmission by facsimile or electronic mailcounsel of record is acceptable fg
all notification purposes withithis order, as follows:

To Navigato & Battin LLP: Facsimile: (619) 233-3268; email: mike@navbat.com;
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To Procopio, Cory, Hargreaves, & SawtéLP: Facsimile: (619) 235-0398; email:

ed.walton@procopio.com, john.alessio@procopio.com, sean.sullivan@procopio.com.

26. Preservation, and Collection of Electroigidence: Discovery in this case wil

include the production of certa computers and electronistorage devices and/or th
electronically stored information (“ESI”) caihed on such computers and devices (comput
and electronic storage devicescluding but not limited to hard drives, CD’s, DVD'’s, flas
drives, USB drives, and zip drives, which by agreenoéithe parties or order of the court are
be subject to the procedures &eth herein are referred to herédevices”). Such Devices may
contain ESI which is not relevant to this antiand/or which is privileged, private, persong
confidential, proprietary, or tradsecret, and therefore protecteaim disclosure, and/or subjec
to heightened protection pursuantthe Stipulated Protective Orda this action. The following
provisions are provided to ensure that the &Sitained on the Deviceés preserved by making
true and complete images (copies) of the DesfESI, and that such images are made
maintained by a neutral third pare-vendor (the “NEV”) that is:iot employed or controlled by
any party.

a. The Parties to this action, and, ggplcable, their agen, employees and
all of those acting in active concert orrfapation with them, shall refrain from
destroying, concealing (from the Court and }hdisposing, deleting, removing or alterin
any documents, data, or information, whethgrgoar electronic (including but not limitec
to computer files, e-mail, data, drafts or ottlengs or materials) relating to (including an
communications with or by any third partyno@rning the use or disclosure of allegeé
NTD’s Trade Secrets), or arising out of tHeged NTD’s Trade Secrets as set forth in t
Complaint, and which are curreptlesident on any of the Devices.

b. The NEV shall be Teris located at 655 West Broadway, 2nd Floor,
Diego, California 92101; Attn: Adam Wellayvells@teris.com, (619)231-3282. The NE|
shall be provided with a copy of this Proteet®@rder and shall execute an Agreement to
Bound by Protective Order in tHerm attached to the $tilated Protective Order as

Exhibit A.
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C. Each Device shall be delivered the party producing it (the “Producing

Party”) to the NEV, who shall maintain a ttein chain of custody report with respect

[0

each Device while the Device is in the NE\fossession. Upon receipt of a Device, the

NEV shall provide written confirmation tall parties that the Device was receive

da

including the identity of th®roducing Party. As to Devices for which delivery to the NEV

Is overly burdensome or impractical, the PradgdParty will grant neessary access to th

112

NEV to make the evidentiary image as provided in Paragraph 4 below, or the partigs w

mutually agree to another procedure.

d. The NEV shall promptly (but nobefore any adverse party has the

opportunity to exercise its righ to exclude any one or all Devices set forth below
Paragraph 26(h)) make an evidentiary imagéhefDevice including lafiles, documents,
spreadsheets, emails, metadata and any ottesttaied on the Device, whether or not su

data has been deleted or attempts have bedga toadelete it. Once the image of a Devi

n

Is made, the NEV shall notify all parties that the image has been made and shall promp

return the Device to the Producing Party.

e. The NEV shall maintain possession thie image and shall maintain
written chain of custody report with respectthe image. Except as authorized herein,
upon order from this Court, the NEV shall ndeese or provide the image, or any copy
the image or any ESI or document obtainexnfithe image to any party or third party.

f. After the NEV notifies the parties thah image has been made, the part

shall provide the NEV with joint written instctions regarding the further handling of the

image, which may include, for purposes o&ele and not limitation, structions that the

NEV: (a) create and distribute reports or sumesaregarding ESI contained on the image;

(b) copy and distribute the images or certlii@s thereon; (c) condtt searches of ESI
contained on the images; (d) allow a party atips or third party condtants or vendors to
inspect the images in the NEV’s presencectmfirm the contentsand/or procedures
followed by the NEV; (e) provideleclarations concerning images, the ESI and/or

NEV'’s efforts and observations.
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g. The NEV shall not, without prior jotnwritten instructions and consen
from all parties, communicate with or follow the instruction of any party (including
party’s attorneys or consultants).

h. The cost of the imaging and the NEVfeporting of the cotents of each
Device imaged shall be borne by the partyddyerse to the Proding Party. In that
regard, upon receiving the written confirmatioom the NEV of receipt of Devices from
the Producing Party as provided above, any s#vparty must accept or decline by e-m
or facsimile to the NEV, with copy to thed@ucing Party, within 24 hosirof receipt of the
confirmation, to have any one or all of the Dmd imaged for thatdaerse party’s account
As to any such Devices for which every adverse party(s) timely declines an imag
NEV shall promptly return the Device(s)ttee Producing Party wibut imaging. Any and
all imaging shall be performed in an expediteanner as to not interfere with the busing
of the Producing Party.

27. All materials collected during discovery the original California State action
Case No. 37-2011-00095778, then pending in the SeagaDbuperior Court, prior to removal t

this Court as Related Case No. 12cv0020, shall bergeddy the terms of this Protective Orde

28. This Order may be modified by agreemehthe parties, subject to approval b
the Court.
29. The Court may modify the terms and conditions of this Order for good caus

in the interest of justicepr on its own order at any tim@ these proceedings. TH&ourt
acknowledges thearties’ prefermpreferencethat -the-Ceurit provide them with notice of the
Court’s intent to modify the Order and the comtehthose modificationprior to entry of such

an order.
IT IS SO ORDERED.

any

Al

SS

-

e, 0

April 18,2012 %
orable Jan M. Adler

Magistrate Judge, UniteStates District Court
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ATTACHMENT A

UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISRICT OF CALIFORNIA

Case No. 11¢cv2836-AJB (JMA)
NTD ARCHITECTS, a California corporation,
Related Case No. 12cv0020-AJB (JMA)
Plaintiff,
AGREEMENT TO BE BOUND BY
V. PROTECTIVE ORDER

JON BAKER, an individual, RICHARD
NOWICKI, an individual, BAKER NOWICKI
DESIGN STUDIO, LLP, a California limited
liability partnership, and DOES 1 through 100,

inclusive,
Defendants.
l, , declare and say that:
1) | am employed as
2) | have read the Protective Order entarediTD Architects, v. Baker, et al., Casge

No. 11cv2836-AJB (JMA), and related Case.N.2cv0020-AJB (JMA), and have received
copy of the Protective Order.

3) | promise that | will use any and all t@fidential” or “Confidential—For Counsel
Only” information, as defined ithe Protective Order, given tae only in a manner authorize

by the Protective Order, and grib assist counsel in thiégation of this matter.

a
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4) | promise that | will not disclose or disss such “Confidential” or “Confidential—
For Counsel Only” information with anyone othtban the persons dedwed in paragraphs 3, §
and 9 of the Protective Order.

5) | acknowledge that, by signing this agres) | am subjecting myself to the
jurisdiction of the United States District Court the Southern District a€alifornia with respect
to enforcement of the Protective Order.

6) | understand that any disclosure or wée€‘Confidential” or “Confidential—For
Counsel Only” information in any manner contrémythe provisions ofhe Protective Order may
subject me to sanctions for contempt of court.

| declare under penalty gerjury that the foregoing is true and correct.

Date:

]
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