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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA
JOHN SIMMONS E/I%ISDE NO. 11cv2889 WQH-
Plaintiff,
VS. ORDER

MORGAN STANLEY SMITH
BARNEY, LLC; DOES 1 through 50,
inclusive,

Defendants

HAYES, Judge:
The matter before the Court is the Motion for Summary Judgment, or

Alternative, Partial Summary Judgmétitiotion for Summary Judgment”) filed by

Defendant Morgan Stanley Smith Barney, LLC. (ECF No. 65).
PROCEDURAL HISTORY

On December 1, 2011, Plaintiff John Simms (“Simmons”) initiated this action

in San Diego Superior Court with a Complaint against Defendant Morgan S
Smith Barney, LLC (*MSSB”) — his former employer. (ECF No. 1-1). Simm
alleges that MSSB unequally compensdiea and ultimately fired him on account
his Mormon religion. The Complaint contai statutory claims for discriminatic
pursuant to California Government Caskxtion 12940(a) (“FEHA”) and 42 U.S.C
2000e (“Title VII"), and non-statutory &ims for fraud, wrongful termination i
violation of public policy, and breach obntract. On December 12, 2011, MS
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removed the action to this Court.

On May 24, 2012, the Court grantedpiart a motion filed by MSSB to comp
arbitration of Simmons’ claims. (ECRo. 37). The Court stayed the case
compelled arbitration as to the non-statutdayms, and declined wompel arbitratior
of the claims for discrimination in violation of Title VIl and FEHA.

On March 5, 2013, MSSB filed the Mon for Summaryddgment, accompanigd

by declarations and exhibits. (ECF N6, 76). MSSB moves for summary judgm
on Simmons’ remaining Title VII and FEHAlaims. MSSB contends that t

el
and

PNt

undisputed facts show Simmons was terminated for repeatedly demonstrating “po

judgment” and for undermining “the inciue working environment MSSB expect
him to foster, despite repeatesunseling.” (ECF No. 65-1 at 7).

D
o

On April 29, 2013, Simmons filed an opposition to the Motion for Sumrpary

Judgment (ECF No. 78), along with declaoas and exhibits. &F Nos. 78, 79, 82-1,

84)! Simmons contends that he has céona with evidence creating a genuine issue

of material fact as to wdther the instances of “poor judgment” raised by MSSH are

merely pretext for religious discrimination.
On May 9, 2013, MSSB filed a reply. (ECF No. 90).
On July 12, 2013, the Court held oral argument. (ECF Nos. 98, 98).
I
I
I

~ *On April 30, 2013, Simmons filed a Motiéor Leave to File Under Seal certdin
ortions of the exhibits filed on Alg_rll 22013. (ECF No. 81). On May 6, 2013,
r

SSB filed a non-opposition. (ECF No. 8%ccordingly, the Motion to File Unde
Seal (ECF No. 81) is herel3RANTED.

MSSB also filed evidentiary objectioqmrsuant to Federal Rules of Ciyil
85:E No. 90-2). On May 10, 2013, Simmagns
0. 91).

Procedure 26(a)$2)(A)(i) and 37(0)(1%.

filed a response to the objections. (ECF No. 91)

*0nJuly 12, 2013, after oral argguxrgent, Simmonsfiled a supt;ilemental declaratic

with additional evidence. (ECF No.
No. 99).

_ | n July 24, 2013, MSSB filed a responsg to
Simmons’ newly submitted evidence, along vatditional evidence of its own. (EGF
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BACKGROUND FACTS

Simmons is a member of the ChurchJafsus Christ oLatter Day Saints

commonly known as the Mormon Church, and artty-six year veteran in the finan

industry. (Simmons Decl. 11 1, 4-5; ECF No. 78-4 at 1). In late 2007, Simmo

his position with Merrill Lynch in Washington, D.C. to become District Managge

Morgan Stanley’s Southern California Regfoid. 1 6.
l. Morgan Stanley Smith Barney, LLC

ce
ns le

br of

On June 1, 2009, Morgan Stanleafobal Wealth Management Group joinged

forces with Citigroup’s Smith Barney Dasibn, creating the tail brokerage firm
MSSB. (Ritzcovan Decl. 1 2, ECF No. 7@&7). “MSSB branch offices are manag
by Branch Managers.... Branch Managars overseen by Complex Manager

ed

JJ

Complex Managers report to Regional Directors.... Each Regional Director reports |

a Division Director.” Id. “An individual holding the functional Regional Director tit

can also hold the corpordide of Executive Director oManaging Director.... To be

elevated from ExecutivBirector to Managing Directothe [Regional Director] mug

be nominated by his or her Divisional Director..ld. { 6;see als&aperstein Dep. ¢

175-76, ECF No. 84 at 15-16).

[I.  Mid-2009: Simmons interviewed for Regional Director position
In mid-2009, Doug Kentfield (“Kentfield"became the Divisional Director f

MSSB’s Western Division — and Simmons’ immediate supervisor. (Simmons D

9-10, ECF No. 78-4 at 2. Shortly therteaf Kentfield askedsimmons if he wa

interested in a Regional Director (“RDgpsition with MSSB. (Kentfield Decl. | 4,

ECF No. 65-3 at 2). Simmons expresseadrigst and Kentfield interviewed hinhd.
Simmons testified in his deposition thiae following occurred during his interviey
Kentfield asked him, “how many childresho you have?,”” and Simmons told h

six™; Kentfield responded: “Six kidsOh, my God. Are you Mormon or Catholic?

*The “District Manager” position for whitSimmons was hired “was a precur
to the Regional Director position in the curtr@rganizational structure.” (Ritzcovi
Decl. 1 5, ECF No. 27 at 278).
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upon telling Kentfield he is Mormon, “theg changed” and “so did [Kentfield's

demeanor.... [T]he temperament or tmod chang[ed] ... from conversatiof
guestions and dialogue to fairlgrse, fairly rapid, anthe interview didn’t go a lot
much longer.” (Simmons Dep. at 65-67, ECF No. 84 at 25-28).

Kentfield interviewed several other managers for the position, ultim
selecting Bill Lee, from Smith Barney. éitfield Decl. 1 4, ECF No. 65-3 at
Ritzcovan Decl. 1 5, ECF No. 76 at 278)thdugh Kentfield had input in the proce!
a group of senior executives in New Yamade the final hiring decisions for R
positions. (Kentfield Decl. T 4, ECF No. 65-3 at 2).

lll.  June 2009: Simmons reassigned as Divisional Business Development Offi¢

er

In June 2009, the same group of MSS®cutives in New York that reassigned

Bill Lee as an RD offered Simmons a o as Divisional Business Developme
Officer (“DBDO”). Id. Simmons was told by Kentfield and Rick Skae, alg

nt

0O a

Divisional Director, that this was a laterabve and would not affect his compensation

or benefits. (Simmonsézl. § 11, ECF No. 78-4 @). Simmons accepted the DBDO
position. Id.
Simmons testified in his depositionath during his time as DBDO, Kentfie

O

d

made “derogatory statements” about takgion “on several occasions.” (Simmaons

Dep. at 69, ECF No. 84 at 28). Asvilormon, Simmons doesot drink alcohol.
(Simmons Decl. 2, ECF No. 78-4 at 1). Simmons testified that, during the sun

of 2009, the following incident took place at a New York hotel éygtesence of othe

MSSB executives:

LT]here were drinks before dinnergtie was dinner. We returned to the
otel lobby, and [Kentfield] said, ame on. Let’s all go have drinks.

And | said — | said to him, hey,ddg. I'm going to run upstairs to call m
wife and kids, and that's when de the comment[:]... ‘Well, Go
knows there’s enough of them. And plus you don’t drink anyway.’...

You would have to be a Mormomé be asked howany wives you had
to understand what a sensitive topic that would be.

(Simmons Dep. at 71-72, ECF No. 84 at ZB)nmons testified that he told Rick Sk

hmer
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about the comment, and that Skagponded: “That’'s messed upd. at 76. Simmon;
testified: “That type of sceniarof an uncomfortable paniy at night repeated itself ov
again every time we got together as a grolipvas a common type of feelingld.
Simmons testified that, when he “would.beseparating from the group,” others in
presence of Kentfield would joke “about rstnking[,] how manywives|,] hah, hah
hah,” and that “the talk, the banter, jbkes were not cut off by [Kentfield].Id. at 89.

Simmons testified that he “waliexplain to people ... how offsive that is to me,” and

that the jokes nevertheless “intensifiedd. at 93.
V. December 2009: Simmons reassigned as Executive RD

Simmons stated in his declaratioratthe was informed by “Rick Skae a
another high level management executive” in December 2009 that he ha
reassigned to Executive RD following aéeting and decision by MSSB Managem:
including Andy Saperstein, ... KentfielRick Skae, Bill McMahon, and Charl

Johnston.” (Simmons Decl. { 14, ECF N@-4 at 3). KentBld stated in his

declaration: “I made the decision to prot@ Mr. Simmons to [RD] ... [while I] wa

aware that Mr. Simmons is Mormon.” (Kifield Decl. § 6, ECF No. 65-3 at 3).

Simmons’ compensation remainibe same, and he reportededily to Kentfield. d.
1 16; Simmons Decl. { 14, ECF No. 78-4 at 3).

As an Executive RD, Simmonsompensation “consisteaf a salary, which wa
paid monthly, and an annuzonus based on performandée other nineteen Region

Directors were compensatedtive same way.” (Simmons De§l45, ECF No. 78-4

at 7). The base salaryrfislanaging RDs is roughly doublegtbhase salary of Executiy
RDs. (Ritzcovan Decl. 7, ECF No. 76 at 279). “To be elevated from Exe
Director to Managing Director, the RD stube nominated by &ior her Divisiona
Director....” (Ritzcovan Decl. 1 6, ECF N&6 at 277). Saperstein made the “ultim
decision” with respect to the performance bonusksk.{(8; Undisputed Fact (“UF’
No. 95).

Simmons stated in his declaration that Kentfield continued to make *

er

he

nd
1 be
PNt

e

4

N

S
al

/e

Cutive

ate

)

man




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

discriminatory comments about [his] religion” after he was reassigned as Executi
(Simmons Decl. § 17, ECF No. 78-4 at $immons stated that “[t]he frequency g

ve RI
nd

intensity of these comments increasa¢er time and the majority and harshest

comments came after my reassignmerth®Regional Director position.Id.

V.  February and March 2010: Complaints regarding Simmons’ comments
In March 2010, Simmons gave a presgateon “individual greatness,” in whig

he referenced numerous historical, $p@nd religious figures, including Mormc

prophet David O. McKay. (Simmons Decl3@, ECF No. 78-4 at 5). Susan Dixg

h
DN

N,

another MSSB employee, testified her deposition that she complained about

Simmons’ reference to McKayd that she resigned in padcause of the presentatiq
(Id. 9 31; Dixon Dep. at 29-30, 34-36, ECF No. 76 at 10-14).

In April 2010, Kentfield and Beth Feleh) a MSSB human resources mana
counseled Simmons and instructed himitwt the sports, historical, and religiol
references in his speeches. (Simmoep. at 155-56, ECF No. 76 at 132-33)mmons
testified in his deposition that Kentfield tdhin, without Fehmel present, that “[y]«
can never fucking talk about your fuckindjgeon again at this firm because everybg
hates your fucking religion.”ld. at 161-64; Simmons Decl. { 17, ECF No. 78-4 a
Simmons testified that the incidast'seared into my memory.’ld. In his deposition
Kentfield denied making those remarks. e(ifield Dep. at 46, ECF No. 76 at 3
Simmons received no written répiand regarding this matter. (Simmons Dep. at |
ECF No. 76 at 138).

VI.  Summer 2010: Comments regarding Simmons’ religion
Simmons testified in his deposition thatta dinner with 20-30 MSSB employse

DN.

jer,

es

during summer of 2010, Jim Tracy, a MSSB executive and “good friend” of

Kentfield’s, made the following remaglkupon learning that Simmons was Morm
“W]lhat a disaster. My father-in-law is a Mormon. It's a disaster. Does [
[Kentfield] know you’re a Mormon?” I{. at 95-97, ECF No. 84 at 39-40). Simmc
testified that when he “said yes,” Tracgpended: “[W]ell, I'll bet he didn't when h

oJgh
Doug
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hired you.” Id. at 97.
VII. August 2010: Ferrante/Wilson matter

In August 2010, Kentfield told Simmons about an ongoing human resqg
investigation into Michael Ferrante aBdott Wilson — MSSB employees and frier|
of Simmons. (Kentfield Decl. 10, ECF Néb-3 at 3). Ferrante was suspectel

having a sexual relationship with a subaete female empl@e and sending sexually

suggestive e-mails about the relationship to Wilstth §|(10; Simmons Dep. at 173-7
ECF No. 76 at 146-47). Simmons requeséed was permitted, @t in on Wilson'’s
human resources intervievd. at 179. Atthe conclusion tfe investigation, Kentfiel
told Simmons that Ferrante and Wilson had tolgoat 194-96. Simmons disagre
at first, but ultimately agreed to fire theid. Simmons cried while telling Ferrante a
Wilson they were fired, and told Ferrarsigortly afterwards to “keep your chin uy
Id. at 200-01.

In September 2010, Kentfield counse&thmons about his “poor judgment” |

his handling of the Ferrante and Wilson mattéentfield Decl. 12, ECF No. 65
at 4). Kentfield criticized Simmons for éing soft” with Ferrante and for sitting in ¢
Wilson’s human resources interview. r®nons Dep. at 213, ECF No. 76 at 16
Kentfield felt Simmons has “exped the firm to risk.” id.; Kentfield Decl. .1, ECF
No. 65-3 at 4). Simmons receivad written reprimand(Simmons Decl{ 33, ECF
No. 78-4 at 6).
VIIl. 2010 mid-year performance review
In August 2010, Kentfield drafted adayear review of Simmons’ performan
as Executive RD, concluding that he “sdimes meets expectatis.” (Def. Ex. A,
ECF No. 65-3 at 13). Kentfield’'s comments stated in part:
John is results oriented and has maintained a strong focus on achieving
key firm objectives. John works hard to effectively motivate his
employees challenging them to achiewwl surpass their stated goals....
John continues to demonstrate ch"ag%ardin his judgment in both

business and personnel matters.... eblems have been identified,
John has worked to effectively address individual performance issues....

urce
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Id. at 12-13. Kentfield discussed theviwv with Simmons, but Simmons did not

receive a copy. (Simmons De$§l36, ECF No. 78-4 at 6).
IX. September 2010: Decision not to promote Simmons
On September 14, 2010, Fehmel sent an e-mail to Ritzcovan which stated:
Doug [Kentfield] verified that he wilNOT be looking to promote John Simmons
MD - shocker.” (Pl. Ex. 16, ECF No. 97 at 5).
X. 2010 year-end performance review
In January 2011, Kentfield draftedh@nons’ 2010 year-end review, concludi
that Simmons “meets expectations.” (DEk. B, ECF No. 65-3 at 17). Kentfield
comments stated in part:
John is strongly results oriented. He is very focused on achieving the
goals established for his re%on atemonstrates the competitive drive to
outperform his peers. Johnhas worteduild a strong management team
and a culture focused on bgterformance and teamwork....
John and | have had seakmeetings to addss specific developmental
iIssues over the course of the ye®rhile John may not always agree, he
has worked diligently to address nggues of concern. John has a strong
competitive drive, the experiencadaskill set to be a very effective
Regional Director. I'm concernegbout the |lapses of judgment John

occasionally demonstrates and will be working closely with him to help
him improve his decision making process going forward.

“Dan
to

ng

Id. at 15-16. Kentfield discussed theviev with Simmons, but Simmons did not

receive a copy. (Simmons De@l.36, ECF No. 78-4 at 6). During the meetil
Kentfield commented positively on Simmons’ job performance, and noted th
overall review would haveden better had it not been for the Ferrante/Wilson
Dixon matters. (Simmons Dep. at 243-44, ECF No. 76 at 175-76).
XI. Early 2011: Las Vegas branch office meeting

In late 2010 or early 2011, Jeff Bdn a Complex Manager for MSSB, tc
Simmons that he wanted to hold a mvag over dinner with a group of financi
advisors reporting to Doug Iend, MSSB'’s Las Vegas Bnch Manager. (Simmor
Dep. at 331-33, ECF No. 76 at 200-202). Bratodth Simmons that he did not want
invite Ireland to the meetindd. at 330-31. Simmons testified in his deposition tha
had reservations about exclodilreland, told Branch tofarm Ireland, and otherwis
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approved the meetindd. at 332. Branch did not inform Irelandd.{ Kentfield Decl.
1 13). After learning of the meeting, Irelacmmplained to Kentfield that the meeti
had undermined his ability to mage the Las Vegas brandd. 1 13-14. As aresul
Ireland was reassigned elsewhele. | 14.

On February 16, 2011, Kentfield tolch8nons that he showed “poor judgme
in approving the dinner, artlat he was to blame for Ireland leaving Las Vedds
Simmons received naritten reprimand.

XIl.  February 2011: Simmons sets meeting for Greg Fleming and new recruit

In February 2011, Simmormsranged for Greg Fleming, President of MSSH
meet with several high level recruitsNiew York. (Simmons Dec. 1 38-39, ECF |
78-4 at 6-7; Simmons Dep. at 361-63, BX@QF: 76 at 208-10). After setting the meeti
Simmons arranged background checks for the recridtsat 362-63. The recruit

ultimately met Fleming in New York “with Kentfield's approval.” (Simmons Dect.

41, ECF No. 78-4 at 7). Kentfield believed Simmons exercised “poor judgme

setting up such a meeting without fitsaving completed the background cheg

(Kentfield Decl. 1 16, ECF No. 65-3 at 55immons receivedo written reprimand.
XIl. January-February 2011: Simmons complains to Kentfield and Sapersteir]
about compensation
“As of year-end 2010, five RDs repadtéo Doug Kentfield in the Westel
Division,” including Simmons. (Ritzcovan Decl. § 10, ECF No. 76 at 279). Fc
year 2010, Simmons received the highmsius ($680,000) of the five RDs reporti

-

g

t”

-}

UvJ

n
r the

g

to Kentfield, but the lowest salaryd. The other four, who were Managing RDs and

who Ritzcovan stated had more experieti Simmons, earned a salary of
double Simmons’ salary.ld;; ECF No. 82-1 at 12-17).

[Simmons] e>80ect[ecg [his] perforamce bonus for year 2010 to be paid

In January [I immons] wasfarmed by Kentfield in or about
Januar 2011 that although [his] bonus amount increased from $630,000
to $680,000 based on [[hl ?superlor arfance, that unfortunately a large
portion of the payment of those mealwould be defeed, and would be

paid in mcrements over the next year and into 2012.

(Simmons Decl. {47, ECF No. 78-4 at 7).
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In February 2011, Simmons complainedentfield and Saperstein that he was
the only RD without the title of Managy RD. (Simmons Decl. at 325-26, ECF No.

194-95). In his declaration, Simmons stéatet when he asked Kentfield about be
promoted to Managing RD, Kentfield responded, “Ntd” at 326. On February 1]
2011, Saperstein seBimmons an e-mail which stated in part: “Support for the
must come from your DDJ, i.e. Kentfield]..You were not put up for nomination th
year.” (Pl. Ex. 15, ECF No. 82-1 at 89).

XIV. March 2011: MSSB terminates Simmons’ employment

In March 2011, “shortly after complamyg to ... Kentfieldand Andy Saperstein

about [his] disparate salary,” Simmons’@oyment was terminated by Kentfield “wi
the concurrence” of Saperstein, Fleming and human resource managers DanaR
and Rob Hampton. (Simmor3ecl. § 44, ECF No. 78-4 at 7; UF Nos. 84, 22
Kentfield told Simmons that he had lasinfidence in Simmons’ judgment. (UF N
86). “Simmons has no reason to believe Baperstein has amnimus toward hin

ng

W

MD

S

>

itzco
9).
0.

based on his religiorand neither Hampton nor Rdovan have ever said or done

anything indicating to Simmons that theywbany ill-will towards Mormons.” (UF Na.

85). Kentfield stated: “l understand that lihea offering the severance package to
Simmons, that we coded [his termination]'rast for cause.” (Kentfield Dep. at 3:
ECF No. 79 at 31see alsd&=CF No. 79-2 at 35-39 (“Form U5 Uniform Terminati
Notice for Securities Industries Registration® Simmons’ termirteon, dated June &
2011)).

Simmons stated in his declaration that “never received any written warnir
written reprimand, or written discipline vl employed at MSSB regarding any j
performance issues.” (Simmons Decl. 1 18-19, ECF No. 78-4 at 3). Duri
employment at MSSB, Simmoasd his management teamtérfaced often with th

MSSB Human Resources departmengareing employee discipline issué

Mr.

T

olp

oo

[Simmons’] experience was such thaSBB had a firmly entrenched progressive

discipline process that provided for pregsively more severe sanctiondd. § 21.

-10 -
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Simmons’ management team had “serious issues with employees that mang

jgem

wanted to terminate but we were prohitliteom doing so by HR because they required

us to follow steps in progressive disciplindd. § 22.
STANDARD OF REVIEW

Summary judgment is proper when the “pleadings, depositions, answlers t

interrogatories, and admissions on file, togethigh the affidavits, if any, show thg
there is no genuine issue as to any mat&aaland that the moving party is entitled
judgment as a matter of law.” &eR. Civ. P. 56(c). Anissue of fact is “genuine” o
if there is sufficient evidnce for a reasonable faatder to find for the non-movin
party. See Anderson v. Liberty Lobby, Ing77 U.S. 242, 248-49 (1986). A fact

“material” if it may affectthe outcome of the cas&ee idat 248. The party moving

for summary judgment bears the initial burden of identifying those portions ¢
pleadings, discovery, and affidavits thatrdmstrate the absencka genuine issue ¢
material fact. See Celotex Corp. v. Cattret77 U.S. 317, 323 (1986). Once t
moving party meets its initial burdethe non-moving party must go beyond
pleadings and, by its own evidence, “setspécific facts showing a genuine issue
trial” Fed. R. Civ. P. 5&). In order to make thghowing, the non-moving party my
“identify with reasonable particularityerevidence that precludes summary judgme
Keenan v. Allan91 F.3d 1275, 1279 (9th Cir. 1996). “In considering a motior
summary judgment, the court may neeigh the evidence or make credibil
determinations, and required to draw all inferences anlight most favorable to th
non-moving party.”Freeman v. Arpaipl25 F.3d 732, 735 (9th Cir. 1997).
DISCUSSION

Under Title VIl and FEHA,it is unlawful for an employer or employer’s agg
“to discharge any individuafr otherwise to discriminate against any individual W
respect to his compensation, terms, ¢owis, or privileges of employment, becal

>*California law under the FEHA mirrofsderal law undeFitle VII....” Godwin
v. Hunt Wesson, Inc150 F.3d 1217, 1219 (9th Cir. 1998).

-11 -
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of such individual’'s race, color, relmn, sex, or national origin.” 42 U.S.C,
2000e-2(a)(1). “In responding to a summadgment motion in a Title VII dispara
treatment case, a plaintiff may produce digeatircumstantial evidence demonstrat

§
e

ng

that a discriminatory reason more likelyathnot motivated the defendant’s decisipn,

or alternatively may establish a prifi@eie case under the burden-shifting framework

set forth in McDonnell Douglas Corp. v. Greend4ll U.S. 792 (1973).
Dominguez-Curry v. Nev. Transp. Depte4 F.3d 1027, 1037 (9th Cir. 2005).
l. McDonnell Douglas

In this case, Simmons relies on theDonnell Douglasanalysis. “Unde
McDonnell Douglasa plaintiff alleging disparategatment under Title VII must firs

establish a prima facie case of discriminatioNitholson v. Hyannis Air Serv., In¢.

580 F.3d 1116, 1123 (9th Cir. 2009) (quotationtted). “If the plaintiff establishe
a prima facie case, the burden of producsbifts to the employer to articulate)
legitimate, nondiscriminatory reason foetemployment decision. ... If the employ
offers a nondiscriminatory reason, the burdeuarres to the plaintiff to show that th
articulated reason is a pretext for discriminatidrebng v. Potter347 F.3d 1117, 112
(9th Cir. 2003) (citingMicDonnell Douglas411 U.S. at 804).

A. Prima Facie Case

Simmons may establish a prima facase of discrimination under thiieDonnell
Douglasframework by showing that: “(1) he is a member of a protected class;
was qualified for his positior{3) he experienced an adse employment action; ar
(4) similarly situated individuals outside his protected class were treated

favorably, or other circumstances surroungihe adverse employment action give [i

to an inference of discriminationPeterson v. Hewlett-Packard C858 F.3d 599, 60
(9th Cir. 2004). “The requisite degree abpf necessary to estliah a prima facie cas

for Title VII ... claims on summary judgmentrignimal and does not even need to ri

to the level of a preponderance of the evidend®dllis v. J.R. Simplot Co26 F.3d
885, 889 (9th Cir. 1994).

-12 -
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As a member of the Churdf Jesus Christ of Latt&ay Saints and a twenty-s
year veteran in the finance industry, Simmons belongs to a protected class &
qualified for his position at MSSB.See Christian Sci. Reading Room Joil
Maintained v. City & Cnty. of San Francisco84 F.2d 1010, 1012 (9th Cir. 198
Simmons has provided evidence that he employed as an “Executive RD” with

X

INnd W

tly

[®2)
N—r

base salary of less than half that o ther four “Managing RDs” in his region.

(Ritzcovan Decl. § 10, ECF No. 76 at 27®ccordingly, Kentfield's decision not t

promote Simmons to Managing RD constituéa adverse employment action. (ECF
No. 97 at 5; Saperstein Degi.175-76, ECF No. 84 at 15-16ge also Fonseca v. Sygco

Food Servs. of Ariz., Inc374 F.3d 840, 847 (9th Cir. 2004) (“We define ‘adverse
employment action’ broadly.... We haveagoized that an adverse employment action

exists where an employer’'s action negalijvaffects its employee’s compensatiop.

(collecting cases)). Simmons’ subsequent termination also constitutes an :
employment action. Finally, Simmons has provided evidence that, on several ocg
he was singled out and subjected to jo&ed ridicule about his religious belie
(Simmons Dep. at 69, 71-72, 89, 83, ECF No. 84).
The Court finds that Simmons has cofoewvard with sufficient evidence t
establish a prima facie casgeéNallis, 36 F.3d at 889. The burden shifts to MSSH
articulate a legitimate, nondiscriminatorgason for Simmons’ compensation &
termination. See McDonnell Douglag11 U.S. at 802.
B. Legitimate, Nondiscriminatory Reason

dvel
asiol

S.

0
B to
\nd

According to MSSB, Simmons was fitdecause he “repeatedly showed poor

judgment” and “undermined [MSSB's] inclive working environment.” (ECF No. 6%

1 at7). MSSB has produced evidencd himmons was “repeatedly counseled”
Kentfield for showing “poor judgment” in his public speaking; in his disputes
other employees; and in his handlingtioé¢ Ferrante/Wilson matter, the Las Ve(
dinner, and the Greg Fleming meeting. (Kieid Decl. 1 7-12, ECF No. 65-3 at 3-{
MSSB asserts that Simmons’ comperwativas based on his job title, his length
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experience, and the revenues of his region.
The Court finds that MSSB has sufficierditiculated facidy nondiscriminatory

reasons for Simmons’ compensation and terminatie®e, e.g., Pottenger v. Potlach

Corp., 329 F.3d 740, 746 (9th Cir. 2003) (finding a legitimate nondiscriminatory re
for termination where supervisor lackemhfidence that employee “could make the h
decisions necessary” to turn his divisioihthe company around). Accordingly, t
burden shifts back to Simmons to showattibhese reasons are merely pretext
discrimination.

C. Pretext

At this step of theMcDonnell Douglasframework, “[t]he plaintiff ... mus

pasol

ard

he
for

[

produce sufficient evidence toisa a genuine issue of material fact as to whether the

employer’s proffered nondiscriminatory reas®merely a pretext for discrimination,.

Dominguez-Curry424 F.3d at 1037 (citation omitted).
1. Same actor inference

MSSB contends “it is undisputed” thKentfield, while aware of Simmon;
religion, acted as the primary decision maker in both Simmons’ promotior
subsequent terminatioltMSSB contends that Simmons must therefore overco
“strong inference” that his termination gvaot based upon a discriminatory moti
Simmons contends that the inference igppi@able in this case because (1) he \
reassigned and then terminated by twaimis groups of MSSB executives, and (2
genuine issue of material fact exists as to whether Kentfield, although part g
group, was actually responsible for both decisions.

“[W]here the same actor is responsible for both the hiring and the firing
discrimination plaintiff, and both actiongs@ur within a short period of time, a stro
inference arises that there svao discriminatory motive.Bradley v. Harcourt, Bract
& Co., 104 F.3d 267, 270-71 (9th Cir. 1996iting, inter alia, Buhrmaster v. Overnit
Transp. Cqa.61 F.3d 461, 464 (6th Cir. 1995) (“Amdividual who is willing to hire an(
promote a person of a certain class is unjikelfire them simply because they ar
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member of that class.”¢ert. denied516 U.S. 1078 (1996)).

In this case, the executives involved in reassigning Simmons as Execulti
were not identical to those involved in terminating his employment. The evi
shows that Kentfield, Saperstein, &k Bill McMahon and Charlie Johnson ws¢
involved in the reassignment decision,iltthe termination decision was made
Kentfield, Saperstein, Fleming, Ritzcovamd Hampton. While the parties agree |
the evidence shows Kentfield was the prig@acisionmaker with respect to Simmo
termination,seeUF 229; ECF No. 90 at 7, the eeiice is not clear as to wheth

ve R

er

Kentfield was the primary decisionmaker for Simmons’ reassignment. MSSE

submitted a “2009 MD Promotion Write-Upwhich shows that Simmons w;
“[nNJominated” by both John Campbell and K&eid in October 2009. (ECF No. 99
at 2). Kentfield stated in his declarati6lhmade the decision to promote Mr. Simmga
to Regional Director ... [while I] was awathat Mr. Simmons is Mormon.” (Kentfie
Decl. 1 6, ECF No. 65-3 at 3). However rtfeld also stated: “While | had input ¢
the hiring decisions for the Regional Dire&atr, the final decision as to who would
offered which Regional Director positions was made by a group of senior exeq
in New York.” Id. 4. Simmons stated in his declaration that he was first made
of the reassignment decision by “Ri@kae and another high level managen
executive,” who told him that the de@msi was made “as result of a managen
meeting and decision by MSSB Manawmnt, including Andy Saperstein, Do
Kentfield, Rick Skae, Bill McMahon, and @Hie Johnson.” (Simmons Decl. {14, E
No. 78-4 at 3).

Based upon the conflicting evidence of Kext's decisionmaking role in the

reassignment decision, the Court canmonclude that # “same actor” wa
“responsible” for both actions within theganing of the same actor inferenBeadley;
104 F.3d at 27Csee also Juell v. Fost Pharmaceuticals, Inc456 F. Supp. 2d 114
(E.D. Cal. 2006) (“[T]he actors involved in Raff’'s transfer from Denver to Phoen
and in Plaintiff's subsequent termiratiwere not identical.... The Court accordin
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cannot conclude that Durredtparticipation in both actions invokes the same ¢
inference and requires heightd proof by Plaintiff.”)Pluss v. Safeway006 U.S.
Dist. LEXIS 56013 (D. Ariz. July 25, 2006) (decahg to apply the same actor inferer
where there was no evidencatfthe common employee looth actions ... was the sc
or primary decision maker [for plaintiff' st@ination]”). The Court declines to invol

the same actor inference antl wot apply a heightened stdard of proof for pretext.

See, e.g., Godwin v. Hunt Wesson,,1260 F.3d 1217, 221 (9th Cir. 1998) (“Hu
Wesson also disputes that Stipetic was involved in the employment decision, |
dispute is for the trier of fact....”).
2. Sufficiency of Simmons’ evidence
Simmons contends that he has producgphtcant” direct and indirect evideng
of pretext, includingnter alia, numerous “derogatory, ... patently clear, discriminat

ctor

ce

(€

nt

hut tr

e

ory,

insidious, [and] ugly” comments made byri{ield. MSSB contends that Simmons

cannot show pretext in this case on gneunds that Kentfield’'s alleged comme
constitute “stray remarks” unrelated te@ ttermination or compensation decisiony
issue. (ECF No. 65-1 at 24-25).

To survive summary judgment, Simmons “must produce enough evide
allow a reasonable factfinder to concludgher. (a) that the alleged reason f
[Simmons’] discharge was falser, (b) that the true reason for [his] discharge wzx

discriminatory one.”Nidds v. Schindler Elevator Cordl13 F.3d 912, 918 (9th Cir.

1996);see also Zeinali v. Raytheon C836 F.3d 544, 552 (9th Cir. 2011) (explain
that a plaintiff can showpretext by “either directly persuading the court tha
discriminatory reason more likely motivated the employer or indirectly by showin
the employer’'s proffered explanation is unworthy of credence.”). This burg
“hardly an onerous one,Noyes 488 F.3d at 1170, and “any indication

discriminatory motive ... may suffice to rais@uestion that can only be resolved &
fact-finder.” McGinest v. GTE Serv. Corp360 F.3d 1103, 1124 (9th Cir. 200
(citation omitted).
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Direct evidence, which “proves thadt of discriminatory animus withoy

inference or presumption,”&ates a triable issue aghe employer’'s motives “even i

the evidence is not substantialGodwin 150 F.3d at 1221. Direct evidence “typic3
consists of clearly sexist, racist, or simyediscriminatory statements or actions by
employer.” Coghlan v. Am. Seafoods Cdl13 F.3d 1090, 1095 (9th Cir. 200

However, where the plaintiff relies on ammstantial evidence, the evidence must

“specific and substantial. Godwin 150 F.3d at 1222. IGodwin female employee
were not invited to company hunting anghing trips; the plaintiff's supervisg
commented that he “did not want to death another femalé and the company’
president made derogatory comments about wortenThe plaintiff inGodwinalso
presented indirect evidence suggesting that the employer’s proffered reason
hiring her — that the selected male apgtit had a more pleatgersonality —was mer
pretext. The Court of Appeals for thenith Circuit found this combination of dire
and indirect evidence sufficient to raise agee issue of fact regarding whether
employer’s proffered nondiscriminatory reason was legitimate.

In this case, similar tGodwin Simmons has demonstragaissue of fact as {
pretext both directly, with evidence of discriminatory animus, and indirectly
demonstrating that MSSB’s explanation may not be worthy of credence.

First, Simmons has provided direct estmte creating an issue of fact ag
whether a discriminatory reason more likglotivated MSSB. Simmons has provid

evidence that could, if found credible, shibvat Kentfield harbored animus against hi

because he is Mormon. Simmons points to “repeated and insidious” stateme

Kentfield made about Simmons’ religion, inding references to his “wives”, his di

children, and his abstinence from alcobolreligious grounds. (Simmons Dep. at

72,76,89, ECF No. 84 at 28). Simmons testithat Kentfield told him, shortly befor
his termination: “You can never fucking tadkout your fucking religion again at thi
firm because everybody hates your fuckinggren.” (Simmons Dep. at 161-64, EC

No. 76 at 132-33). Comments such as thesztly suggest the existence of bias :
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require no inferences to find discriminatory anim&ge Godwinl50 F.3d at 1221.
The Court does not find that these gdd comments constitute “stray remar

KS

unrelated to the decisional process thatirts have held insufficient to establish

discrimination.Cf. Smith v. Firestone Tire and Rubber (&Y.5 F.2d 1325, 1330 (71
Cir. 1989) (noting that stray “remarks, ... whemelated to the decisional process,
insufficient to demonstrate that the eoy@r relied on illegitimate criteria, even wh
such statements are madethy decisionmaker in issue’Nesbit v. Pepsico, Inc994
F.2d 703, 705 (9th Cir. 1993) (corporate offi's statement that “we don't necessa
like grey hair” not sufficient to withstarslimmary judgment in age discrimination s
where comment had no direct relationship to plaintiff). Kentfield stated, and N
acknowledges, that he was the primapcidionmaker with respect to Simmol

h
are

N

rily
uit
ISSE

NS

termination. “Where a decisionmaker makaliscriminatory remark againsta memper

of the plaintiff’s class, a reasonable faatfer may conclude thdiscriminatory animus
played arole in the challenged decisioDdminguez-Curry424 F.3d at 1038 (citatign

omitted); see also Mondero v. Salt Rivroject, 400 F.3d 1207, 1212 (9th Cir. 20{
(“An agent’s biased remarks againstenployee because ofshor her gender ai
admissible to show an employer’s discrintorg animus if the agent was involved
the employment decision.”). Moreover, tGeurt of Appeals for the Ninth Circu
“hal[s] repeatedly held that a single discriminatory comment by a plaintiff’'s supe
or decisionmaker is sufficient to prade summary judgment for the employe

Dominguez-Curry424 F.3d at 1039 (citing,g, Chuang v. Univ. of California Davi$

D

D5)
e
In
it
['VISO

r.

Py

Bd. of Trustee225 F.3d 1115, 1128 (9th Cir. 2000) (holding that a decisionmaker’s

remark that “two Chinks in the pharmdogy department were ‘more than enoug
was “an egregious and bigoted insult that constitutes strong evidence
discriminatory animus on the basis of national origi€grdova v. State Farm In
Companiesl24 F.3d 1145, 1149 (9th Cir. 1997) (diag that an employer’s referen

to an employee as a “dumb Mexican” “could be proof of discrimination ag

[plaintiff] despite their refeence to another agent and their utterance after the |
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decision”)).

Simmons also provides circumstantial evidence from which discriminatory

can be inferred. According to Simmonghen Kentfield learned of his Mormon

nten

religion during his first interview for the Regional Director position, the tenor of the

conversation changed and timerview quickly drew to a close; Simmons was

offered the job. (Simmons [Peat 65-67, ECF No. 84 at ZB). There is evidence that

Nnot

Kentfield failed to intervene when hatnessed other MSSB employees joking aljout

Simmons’ religion.ld. at 89. “[An employer’s] permissive response to harassing

actions undertaken by coworkers and supersjsmmmbined with thabsence of [other

members of plaintiff's protected class]time workplace, ... is circumstantial evidence

of pretext.” McGinest 360 F.3d at 1123. Simmons submits the deposition tran

5Cript

of David Fields, a former colleague of itéeld’s at Smith Barney, who stated that

Kentfield once explained to him: “[I do] ntust people who don’t drink” because

either means [they have] a drinking problana [cannot] control it, or it mean[s] [they
are] overly religious. And those ‘holier thdou’s,’ | don’t trust them. They're the firgt

ones to fuck ya.” (Fields Dep. at 32, EGlo. 76 at 26). Based on this evidenc

2, d

reasonable factfinder could infer that Kentfield harbored animosity towards Sinpmon

because of Simmons’ Mormon beliefs.

Simmons has provided indirect evidence ttinggan issue ofdct as to whethgr

MSSB'’s explanations are worthy of creden Simmons submits his 2010 mid-year

end-year performance reviews conductsdKentfield, which are in many ways

and

positive. (Def. Ex. A-B, ECF No. 65-3 40-17). Simmons stated, based on his pwn

unsuccessful attempts at firing MSSB emgey, that MSSB deviad from its “firmly
entrenched progressive discipline procesdiis case because freever received an

written warning, written reprimand, or writtediscipline” prior to his termination.

(Simmons Decl. 1 18-22, ECF No. 78-4 at 3-4). “A plaintiff may ... raise a triable

ISSU(

of pretext through evidence that an employer’s deviation from established policy c

practice worked to her disadvantag&arl v. Nielsen Media Research, In658 F.3d
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1108, 1117 (9th Cir. 2011). Simmons subreigdence showing that MSSB initial
classified his termination as “not for @’ only to change that position after t
litigation commenced. “Fundamentally differgndtifications for an employer’s actic

... give rise to a genuine issuefa€t with respect to pretext.Pottenger 329 F.3d at
740. Although Kentfield stated that Sirans’ termination wagoded as “not fof

cause” “based on ... the sevarapackage to Mr. Simmons” @ftfield Dep. at 32, EC

y
NIS

n

No. 79 at 31), the weight to give Kentfieldéstimony is a question for the trier of fact.

See Payne v. Norwest Cqarfp13 F.3d 1079, 1080 (9th Cir. 1997) (explaining t

while “shifting explanations are acceptabidien viewed in the context of other

surrounding events ... such weighing of év&dence is for a jury, not a judge”).

—

at,

With respect to compensation, the ende shows that Simmons, out of the five

RDs overseen by Kentfield, received the largest performance bonus for 201

determined by Saperstein (We. 95) — but the lowest basalary. (Ritzcovan Dec].

1 10, ECF No. 76 at 279-80). Ritzcovan stdked in order for an Executive RD to
promoted to Managing RD and receive ttorresponding base salary increase,

Executive RD’s Divisional Director, e.Kentfield, had to first recommend that

promotion to Saperstein. (Ritzcovan Ded)The evidence shows that Kentfield t
Ritzcovan that he would “NOT” promoterBmons to Managing RD. (PI. Ex. 16, E(
No. 97 at ).

Viewing all the direct and indirect glence cumulatively, in the light mo
favorable to Simmons and resolving all iieces in his favor, the Court conclug
there is a genuine issue of materiattf as to whether the adverse employn
determinations at issue were motivatdyy religious bias rather than ti
nondiscriminatory explanams proffered by MSSB. See Noyes488 F.3d at 117
(“All of the evidence as to pretextis.to be considered cumulatively.”).

[I.  Punitive Damages
MSSB moves for summary judgment®immons’ request for punitive damag

on the ground that “there is no merit tg nnderlying claims.” (ECF No. 65-1 at 30).
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MSSB contends that Simmons’ allegatiéasiount to a few stgaremarks, ... none ¢
which, when taken in context, evidenany bias against Simmons’ religiorid.

To recover punitive damages, Simmons must establish oppression, fr
malice by clear and convincing evidencgeeCal. Civ. Code § 3294(a). Viewing 4
the evidence in the light most favoraklie Simmons, the Court concludes t
reasonable jurors could find, by clear andwincing evidence, that Kentfield’s alleg
conduct was oppressive or maliciouSummary judgment on punitive damage
denied.

lll. Evidentiary Objections
The Court’s denial of MSSB’s Motiofor Summary Judgment is not based

any evidence to which MSSB filed objectiomsccordingly, MSSB’s objections (ECF

No. 90-2) to evidence submitted by Simmanepposition to the Motion for Summa
Judgment are denied as moot.
CONCLUSION
IT IS HEREBY ORDERED that the Motion for Summary Judgment (ECF
65) filed by Defendant Morgan Stagl&mith Barney, LLC is DENIED.
DATED: July 25, 2013

it 2. @m
WILLIAM Q. HAYES
United States District Judge
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