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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

JOHN SIMMONS E/I%ISDE NO. 11cv2889 WQH-
Plaintiff,
VS. ORDER

MORGAN STANLEY SMITH
BARNEY, LLC; DOES 1 through 50,
inclusive,

Defendants

HAYES, Judge:

The matters before the Court are: Qgfendant’s Motion in Limine No. 8 t
Preclude Evidence Offered in Support offftuted Claims for Harassment, Retaliati
and Failure to Prevent Hasment, Discrimination, or Retaliation (ECF No. 119);

Defendant’s Motion in Limin&lo. 1 Re: Plaintiff's Impoper Witness Disclosures (EC

No. 106); and (3) Plaintiff's Motion in Limine #11 to Preclude Cross Examinatig
Scott Wilson by Defense Counsel (ECF No. 124).
BACKGROUND

On December 1, 2011, Plaintiff John Simms (“Simmons”) initiated this action

in San Diego Superior Court with a Colaipt against Defendant Morgan Stan

Smith Barney, LLC (“MSSB”) — his former engter. (ECF No. 1-1). Plaintiff allege

that Defendant unequally egpensated him and ultimatdlyed him on account of hi
Mormon religion. The Complaint containasittory claims for discrimination pursua
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to California Government Code 8§ 12940(&)EEHA”) and Title VII of the Civil Rights

Act of 1964, 42 U.S.C. § 2000e (“Title V)”and non-statutory claims for fraud,

wrongful termination in violation of pdic policy, and breach of contract. (
December 12, 2011, Defendant arad the action to this Court.

Trial is set to commence before a jury on March 11, 2014 on Plaintiff's c
that Defendant unlawfully discriminated against him in violation of Title VII
California Government Code 8§ 12940(a). Bebruary 25, 2014, the Court issued
order ruling on the majority of the motiomslimine filed by the parties. (ECF N
187). On February 27, 2014c&March 6, 2014, the partigled supplemental briefin
related to the three motions in limine which remain pending.

RULINGS OF THE COURT

l. Defendant’'s Motion in Limine No. 8 to Preclude Evidence Offered ir

Support of Purported Claims for Harassment, Retaliation, and Failure to

Prevent Harassment, Discrimination, or Retaliation (ECF No. 119

A. Contentions of the Parties

Defendant moves the Codar an order precluding Plaintiff “from asserting

offering any evidence of purported claife harassment, retatian, or failure to

prevent harassment, discrimination or kateon.” (ECF No. 119 at 2). Defendant

contends:

Defendant ... anticipates that Pkin... will seek to offer evidence in
support of purported Title VIl an8#EHA claims for harassment and
retaliation and a FEHA claim fofailure to prevent harassment,
discrimination, or retaliation — despite the fact that Plaintiff failed to
exhaust administrative remedies a#iese claims, did not plead any such
claims in his C_omglalnt, and negledtto assert these claims In the
Proposed Pretrial Conference Order. The Court lacks jurisdiction to
entertain the claims, and Plaintiffpgecluded from belatedly raising these
claims now. Accprdlnglg, any evidea offered to establish claims for
harassment, retaliatioma@failure to prevent massment, discrimination,
or retaliation is irrelevat and must be excludgdirsuant to Federal Rules
of Evidence 401 and 402. Furthermdire admission of such irrelevant
evidence would likely confuse thgsues, mislead the jury, cause undue
delay, waste time, and unfairlygpudice MSSB by inviting the jury to
render a decision on an improper baditus, suchevidence should also
be excluded pursuant to Federal Rule of Evidence 403.

(ECF No. 119-1 at 7). Defendant contettist it “would clearly be prejudiced if
were forced to defend itself against claipedatedly asserted in an amended plead
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long after the close of discovery, long aftiee dispositive motion cut off, on the e
of trial.” (ECF No. 200 at 24). Defendardntends that it “would have sought &
obtained summary judgment as to Plaintiéfrgpleaded claims,” and Defendant “wol

also be prejudiced by its inability to prepared defend Plaintiff's new claims at tria|.

Id. at 24, 31.
Plaintiff contends that he has exhaddteese claims under state and federal
and properly raised them in this actioBlaintiff contends that “evidence relating

harassment, failure to prevent discriminati and retaliation ... is relevant to Td
i

probative of the disparate treatment of thaimiff.” (ECF No. 152 at 7). Plaint

contends that “to the extent the issuekating to harassment, failure to prev
discrimination, and retalian are in fact litigated alongith the disparate treatme
claim, the Plaintiff may move the Courtatlow the Plaintiff to conform the pleading
to proof pursuant to FRCP 15(b), if requiredld. at 7-8. Plaintiff contends th
“[iflnasmuch as evidese relating to harassment, failuceprevent discrimination, an
retaliation is either relevant corroborggi evidence for the Plaintiff's dispara
treatment claims under Federal and State daws the basis for recovery under thq
theories or both, it is relevant amdaterial to the Plaintiff's case.”ld. at 8. In
supplemental briefing filed after oral argumdtigintiff contends that “Plaintiff allege

the claims for harassment, retaliation anel fidalure to prevent discrimination in hi

Complaint and the proposed Pretrial OrdgECF No. 206 at 18). Plaintiff conten
that “Defendant has already litigated alleged factual issues in the [Motion f
Summary Judgment].1d. at 26.

B. Evidence of Harassment, Retaliatj or Failure to Prevent Harassmel
Discrimination or Retaliation

The relief requested in Defendant’s Mtiin Limine No. 8 is that the Court

issue an order precluding Plaintiff “from ads®g or offering any evidence of purport
claims for harassment, retaliation, or faduo prevent harassment, discriminatior]
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retaliation.” (ECF No. 119 at 2). Defend#iats failed to identify any specific evidence

that Defendant contends Plaintiff is seeking to admit in support of the “purported
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for harassment, retaliatiofgnd/or] failure to prevent harassment, discriminatiof

l or

retaliation” that would not alsbe relevant to Plaintiff's claim for disparate treatntnt

under state and federal lawcd@ordingly, to the extent Defendant’s Motion in Limi
No. 8 seeks to preclude eeitce, the motion is denied without prejudice to obje
specific evidence at trial.

C. Title VIl and FEHA Claims for Harassment and Retaliation and FFE
Claim for Failure to Prevent Harassment or Discrimination

Neither the Complaint nor the Pretriald@r references a federal or state
claim for harassment (or hostile work enviramt) or retaliation, or a state law cla
for failure to prevent harassment, retaliation or discrimomatiThe first time Plaintif
filed any document in this caseferencing “harassmentiiostile work environment,]

“retaliation,” and/or “failure to prevent” harassment, retaliabodiscrimination was

when Plaintiff filed his proposed jurystructions on January 21, 2014—over two Yy
after the action was filed, after the aosf discovery, after the dispositive moti
deadline, and less than two months befoat t(ECF No. 135)In Defendant’s Motion
in Limine No. 8 and the supplemental brngfifiled after the motions in limine hearin
Defendant requests that the Court proHbaintiff from “proceed[ing] with Title VII
and FEHA claims for harassment and lrateon and a FEHA claim for failure t
prevent harassment or discrimination.” (ECF No. 200 at 10).
1. Subject Matter Jurisdiction

Defendant contends that the Court “lacks subject matter jurisdiction
Plaintiff's unexhausted purported harassmetdliegion, and failure to prevent claim
because “Plaintiff has not exhaustednaastrative remedies on these purpor
claims.” Id. at 15.

“In order to establish subject matter gdiction over [a] Title VII claim, [a
Plaintiff [is] required to exhaust her admstrative remedies. Under Title VII,
plaintiff must exhaust her administrativemedies by filing a timely charge with tf
EEOC, or the appropriate state agency ghgiaffording the agency an opportunity
investigate the charge.B.K.B. v. Maui Police Dep/1276 F.3d 1091, 1099 (9th C
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2002) (citingjnter alia, 42 U.S.C. 8§ 2000e-5(b)). “Swgt matter jurisdiction extend
over all allegations of discrimination thaither fell within the scope of the EEO(Q
actual investigation or an EEOC investigation whicdin reasonably be expecteul
grow out of the charge of discriminationld. at 1100 (quotation omitted). The Co

must “construe the language of EEOC chargith utmost liberality since they are

made by those unschooled in the technicalities of formal pleadilg.{quotation
omitted). “Allegations of digemination not included in the plaintiff’s administratiy
charge may not be considered by a feldeoairt unless the new claims are like
reasonably related to the allegations camgdiin the EEOC charge. In determin

S

irt
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ng

whether a plaintiff has exhausted allegas that she did not specify in her

administrative charge, it is appropriate tmsider such factors as the alleged bas

the discrimination, dates ofstiriminatory acts specifiedthin the charge, perpetrators

of discrimination named in the chargedaany locations at wth discrimination ig
alleged to have occurredIt. (quotations omitted). The standard is the same U
state law. See Sandhu v. Lockheed Missiles & Space Z&oCal. App. 4th 846, 85
(1994) (“California courts have endorseck tiike or reasonably related’ stande
articulated [by the Court ofAppeals for the Ninth Circuit], recognizing that to
otherwise would create a needless pdocal barrier to enforcement of FEHA.
(quotation omitted).

On July 18, 2011, Plaintiff filed a Complaint of Discrimination with
California Department of Fair Employment and Housing. (ECF No. 119-3
Plaintiff alleged that he vg&a“denied equal pay and terminated due to my reli
(Mormon — Latter Day Saint).”ld. Plaintiff named “Doug Kentfield, Divisio
Director” in his Complaint of Discriminain, and referenced Plaintiff being hired
March 1, 2008 and conversatiomgh Kentfield in Febnary 2011 and March 10, 201
Id. Plaintiff alleged thahe was “aware that oth@on-Mormon co-workers wit
[Plaintiff’'s] same duties wergiven higher job titles anshlaries,” and “non-Mormo

colleagues who performed similarly or worse than me were not termindted.”
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As stated in the proposed jury instiioas, Plaintiff's current claim of hostil
work environment (or harassment) focuses primarily on anti-Mormon state
allegedly made by Kentfield #®laintiff between 2008 and 2015eePl.’s Proposeq
Jury Instr., ECF No. 135 at 24ee alsaCompl. § 15, ECF No. 1-1 at 5. Constru
Plaintiff’'s administrative Complaint of Discrimination “with utmost liberality,” t
Court finds that Plaintiff's current abjations of hostile work environment &
“reasonably related to the allegations eaméd in the” Complaint of Discriminati

e
ment
!
ng
he

re

n

filed with the appropriate state agen&/K.B, 276 F.3d at 1100. The Court finds that

Plaintiff’'s current claim of hostile work environment falls within the scope o
“Investigation whichcan reasonably be expectéd grow out of the charge ¢
discrimination.” Id. Accordingly, to the extent Dendant moves for an order findir
that the Court lacks subject matter jurisdiction over Plaintiff's claim of hostile
environment under federal and state law, the motion is denied.

As stated in the proposed jury instrocis, Plaintiff’'s current claim of retaliatio
alleges that Plaintiff's protected activity svéobject[ing] to the discriminatory failun
by Defendant to pay him moneys owecdhtm,” and the adverse employment act
which resulted from Plaintiff’s protected actiwwas “Defendant paid Plaintiff less ths

his peers and terminated Plaintiff.” Bl.Proposed Jury InstrECF No. 135 at 25.

These retaliation allegations appear terd¢o the February 2011 “discuss[ion] w
Kentfield about [Plaintiff's] ... pay [beingpelow colleagues that were performi

similar duties” alleged in the administragixComplaint of Discrimination. (ECF No.

119-3 at 3). The Court finds that Plaffit current allegationf retaliation are
“reasonably related to the allegations contained in the” Complaint of Discriminatig
fall within the scope of an “investigation whican reasonably be expectiedyrow out
of the charge of discrimination.B.K.B, 276 F.3d at 1100. To the extent Defend
moves for an order finding that the Cobdacks subject matter jurisdiction ov
Plaintiff's claim of retaliation under fed& and state law, the motion is denied.
As stated in the proposed jury instrocts, Plaintiff's current claim of failure t
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prevent harassment, discrimirmgn and retaliation allegesdhPlaintiff “was subjecte
to harassment/discrimination/retaliatiortie course of employment” and Defend
“failed to take all reamnable steps to prevent the harassment/discriming
retaliation,” which caused Plaintiff harm. Pl.’s Proposed Jury Instr., ECF No. ]
41. The Court finds that Plaintiff's curreadtegations of failure to prevent harassmg
discrimination and retaliation are “reasonablgted to the allegations contained in t
Complaint of Discriminatiorand fall within the scope @n “investigation whiclcan
reasonably be expecténlgrow out of the charge of discriminatiorB'K.B, 276 F.3d
at 1100. To the extent Defendant mo¥@san order finding that the Court lac
subject matter jurisdiction over Plaintiff's claim of failure to prevent harass
discrimination and retaliation undstate law, the motion is denied.
2. Claims in the Complaint and Good Cause for Amendment

Defendant contends that it “would clearly be prejudiced if it were forcg
defend itself against claims belatedly asserted in an amended pleading, long 4
close of discovery, long after the disposithaetion cut off, on the eve of trial.” (EC
No. 200 at 24). Defendant contends that@omplaint does “not plead causes of ac
for harassment, retaliatiorgr failure to prevent hasament, discrimination, ¢
retaliation.” Id. at 23. Defendant contends thaty motion by Plaintiff to amend th

Complaint to add these causéaction requires Plaintitb show good cause for failuf
to amend the Complaint within the time aWed by the schedulingder and an abseng¢

of prejudice to Defendant. Defendant ards that Plaintiff cannot make eith
showing.

In originally opposing Motion in Limine N@, Plaintiff appead to concede thg
the claims for harassment, réttion and failure to prevern

discrimination/harassment/retaliation were pletd in the Complaint. (ECF No. 1%
at 6 (“[T]he same discoveryould have been performédhe claims had been include

in the Complaint) (emphasis added)). Plaintiff contends that “to the extent the i

relating to harassment, failure to preveigcrimination, and retaliation are in fg

-7 - 11cv2889-WQH-MDD

)
ANt
tion/
135 a
PNt,

S

ks

nent,

ed to
\fter |
F
tion

r

® d @

er

SSUE:!

ct




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

litigated along with the disparate treatmeiatiwl, the Plaintiff may move the Court
allow the Plaintiff to conform the pleadjs to proof pursuant to FRCP 15(b)

required.”Id. at 7-8. In Plaintiff's supplementatiefing after oral argument, Plaintiff

contends that “Plaintiff algeed the claims for harassmergtaliation and the failure
prevent discrimination in his Complaint....” (ECF No. 206 at 18-19).

The sole allegation in the Complaiwwhich reasonably codlbe construed 3
relating directly to a hostile work enemment claim is that “employees of t
Defendant made remarks to the Plaintégarding his religious beliefs,” includir
“references to multiple wives, polygamy, and thact that the Platiff was a teetotale
as dictated by his religion.” (Compl. 1 EECF No. 1-1 at 5). This allegation is m3
in the Complaint’s first cause of action, which cites only the state law prov
prohibiting discrimination, not the provisions prohibiting harassment/hostile

environment, retaliation, or faile to prevent discriminationd. {1 11-26 (referencing

only Cal. Gov. Code § 12940(a) (discrintioa), and making no reference to Cal. G
Code § 12940(h) (retaliation), 8 12940(j)(1) (harassment), or 8 12940(k) (fail
prevent discrimination and harassmeht)yhe Complaint fails to adequately alle

0

de
1Sion

work

pV.

re f

ge

essential elements of a federal or sateharassment/hostile work environment claim,

including that any harassingrduct was severe or pervasive; that a reasonable p
in Plaintiff's circumstances would have considered the work environment to be a
or hostile; and that Plaintiff considered therk environment to be abusive or host
SeeNinth Cir. Model Instr. No. 10.2A; CACI No. 2521A. The Complaint failg
adequately allege essenti@mlents of a federal or stddsv retaliation claim, including
that Plaintiff engaged in protected activdand that he was subjected to an adv
employment action because of hist#pation in protected activity SeeNinth Cir.
Model Instr. No. 10.3; CACI No. 2505. The Complaint fails to adequately a
essential elements of a stkte claim for failure to prevent harassment, discriminat

! The heading of the first cause ation states, “violation of Californ_iEa
e

Government Code Section 1294pét seq,” but the allegans under the heading ci
only to California Government Code Section 12940(a). (ECF No. 1-1 at 4).
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or retaliation, including that Dendant failed to tee all reasonable steps to prevent
harassment, discriminationm@taliation and thddefendant’s failure to take reasona

steps was a substantial factor in causing Plaintiff's heeeCACI No. 2527. The

Court finds that the Complaint, which wided by counsel, does natlequately alleg
causes of action for harassment/hostile wemkironment, retaliation and failure
prevent discrimination/harassment/retaliati@f.Ashcroft v. Iqbal556 U.S. 662, 67
(2009) (setting forth the standards for stating a claim for relgd); Atl. Corp. v.
Twombly 550 U.S. 544, 555 (20073ame). To the extent the Pretrial Order may
read as supplementing the Complaint, the Court finds that the Pretrial Order c
the same pleading deficiencies as then@laint with respect to any claims f
harassment/hostile work environmentetaliation and failure to preve
discrimination/harassment/retaliation.

In moving for summary judgment, Defendant moved for judgment 4
Plaintiff's entireComplaint, and did not mentitirassment/hostile work environme

the
Dle

(D

UJ

be
Dntai
Or

Nt

IS to

nt,

retaliation and failure to pvent discrimination/harassment/retaliation. In opposition

to Defendant’s motion for summary judgment, Plaintiff failed to alert the Cour
Defendant that, in Plaintiff's view, Defenakés motion could not dispose of Plaintiff
entire Complaint because Defendant failechtitress Plaintiff's purported claims f
harassment/hostile work eneitment, retaliation and failute prevent discrimination
harassment/retaliation. Moreover, eveRldintiff had presented evidence sufficié

to create a genuine issue of fact asry af the unpled claimswhere, as here, th]e
ng

complaint does not include the necessaryuicallegations to state a claim, rais
such claim in a summary judgment motionnisufficient to present the claim to t

2 In Plaintiff's supplemental briefingf fitkafter oral argument, Plaintiff cites
the “notice pleading requirements ofdeeal Rule of Civil Procedure 8” iGonley v.
Gibson 355 U.S. 41, 47 (1957) (stating that a complaint need only “give the defe
fair notice of what the plaintiff’s clains and the grounds upon igh it rests”). (ECH
No. 206 at 18-19). Th€onleytest was “retired™ by the Supreme Courffivombl
Igbal, 556 U.S. at 670. The Court notes that éven undeCtméey standard, the
Complaint failed to provide Defendant witheaiphiate notice that Plaintiff was assert
cl?lrlnst_for harassment, retaliation or faduto prevent harassment/discriminati
retaliation.
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district court.” Navajo Nation v. U.S. Forest Serv35 F.3d 1058, 1080 (9th Cir. 20Q
(citation omitted).

In Coleman v. Quaker Oats C®32 F.3d 1271 (9th Cir. 2000), the Court
Appeals for the Ninth Circuit was faced walsituation where plaintiffs alleged or
an ADEA disparate treatment theory ludbility in their complaint but oppose
summary judgment after the close of discovama theory of disparate impact as W
as disparate treatment. The Ninth Circconsidered “whether both theories
liability—disparate impact and disparateatment—must be alleged in the complz
in order to provide the basier later trial or summary judgment.”’ld. at 1291
(emphasis added). The Ninth Circuit helotthe plaintiffs, who clearly stated ADE
claims of disparate treatment but sought &dsaursue claims of disparate impact, w
required either (1) to pleaddladditional disparate impadtteory in their complaints
or (2) to make known during discovery their intention to pursue recovery @
disparate impact theory omittérom their complaints.ld. at 1294. The Ninth Circu
further held that plaintiffs’ motion for leate amend the complaint filed after the clq
of discovery was governed by the “good ecdustandard of Federal Rule of Ciy

8)

of

y
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ell
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int

A
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n the
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/

Procedure 16, which “primarily considers the diligence of the party seeking the

amendment.ld.; see also Johnson v. Manoth Recreations, In@75 F.2d 604, 607

09 (9th Cir. 1992) (same). The Ninth Circsiaited that if plaintiffs “have failed to

show diligence, ‘the inquiry should end.”Coleman 232 F.3d at 1295 (quotin
Johnson 975 F.3d at 609). The Ninth Circuit ®tdtthat the district court also m
consider any prejudice to the defendahallowing the late amendmengee id; see
also United States v. $11,500.00 in U.S. Curreit® F.3d 1006, 1017 (9th Cir. 201
(“[O]ur court and others hawgheld a district court’s disetion to deny leave to amel
at that stage of litigation [i.e., after the close of discovery and dispositive mot
Similarly, the addition of a new legal theamgighs against leave to amend....”) (citi
inter alia, Campbell v. Emory Clinicl66 F.3d 1157, 1162 (11th Cir. 1999) (“Prejud
and undue delay are inhatén an amendment asserteteathe close of discovery ar
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after dispositive motions have befed, briefed, and decided.”)).

In this case, Plaintiff clearly stated state and fedanatlaims for discriminatior,
on the basis of disparate treatment in¢benplaint, in the response to Defendal
motion for summary judgment, and in the padtarder. Plaintiff now seeks to prese

—

it’s

2Nt

claims of hostile work environment and retaliation at trial. Hostile work environment

and retaliation are alternatitteeories of liability for disamination under Title VII ang

FEHA, distinct from disparatdeatment. The elements tife claims for dispara

e

treatment are different from the elements of the claims for hostile work environmer

and retaliation. Reference to these altBveaheories of liability were omitted fro

the Complaint, the response to Defenantotion for summary judgment, and the

Pretrial Order. Plaintiff contends that factlevant to Plaintiff's disparate treatment

claim which also would be relevant #oclaim for hostile work environment were

alleged in the Complaint and were the sgbjof discovery. Haever, the Court o
Appeals inColemanstated that “[o]nly if the defedants have been put on notice” i
the plaintiffs proceed on an alternative thed@pleman 232 F.3d at 1294. In this cas
Plaintiff points to no pleadings which pDefendant on notice that Plaintiff intend
to proceed on claims of hostile work emmriment, retaliation anfhilure to preven|
discrimination/retaliation/harassment prior long the trial materials. Plaintiff relie
solely upon the allegations of facts in supdthe claim of disparate treatment whi
also would be relevant in support of claioisiostile work envionment, retaliation an

failure to prevent, but Plaintiff does not pbthe Court to any effort by Plaintiff to

make the alternative theories of recovknpwn to Defendant during discovery or|
any time prior to the filing of trial materials.

To the extent Plaintiff's proposed jurysinuctions and/or Plaintiff's briefing i
opposition to Defendant’s Motion in Limine N8 could be construed as a motion
leave to amend the Complaint to addmsifor harassment/hostile work environme
retaliation and failure to prevent discrimation/harassment/retaliation, the motion
leave to amend the Complaintlisnied at this stage indlproceedings because Plain
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has failed to adequately shégood cause” pursuant to FedeRule of Civil Procedurt
16. SeeColeman 232 F.3d at 1294-95ge also Galdamez v. Pottdid5 F.3d 1015
1020 (9th Cir. 2005) (stating that plaintiff seeking to amend the pretrial order ¢
trial to add a retaliation claim has “the dan of showing thaan amendment to th

pretrial order was necessary to prevent ‘iigg injustice’™) (quoting Fed. R. Civ. .

16(e)). At this stage in éhproceedings, the parties shraidt reference before the ju
any purported claims for harassment/hostierk environment, retaliation, and/
failure to prevent harassment, discriminatiometaliation. Tdhe extent Defendant’
Motion in Limine No. 8 seeks to precluB&intiff “from asserting ... purported clain
for harassment, retaliatiomgr failure to prevent hrassment, discrimination (
retaliation” (ECF No. 119 at 2), the tnan is granted, as discussed above.

.  Defendant’s Motion in Limine No. 1 Re: Plaintiff's Improper Witness
Disclosures(ECF No. 106)

Defendant moves the Court “for arder (1) excluding previously undisclos

witnesses from testifying aiat; (2) ordering [Plaintiff] tanarrow his witness list to no

more than 15 individuals and to describe subject matter for each witness; and
precluding [Plaintiff] from introducing any pooin of the arbitration transcript or al
deposition testimony pursuant to Rule 32 at trial until he has identified the par
testimony that he plans to use and [Defenidaas had an opportunity to respond a
the admissibility thereof.” (ECF No. 106 at 2).

A. Previously Undisclosed Witnesses: Emerson, Lowe, Meache
Waldron

Defendant asserts that [&tiff's list of 23 trial withesses ‘expected to |
present’ includes 4 individuals who wemever identified in his initial or amendé

disclosures of over 112 potentigtnesses. The previolyundisclosed witnesses gre

Lilly Emerson, Brent Lowe, Kevin Meachaind Peter Waldron.” (ECF No. 106-1
9). Defendant contends that Enwers Lowe, Meacham, and Waldron should
precluded from testifying at trial pursuantRederal Rule of Civil Procedure 37, a
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sanction for failure to disclose these \eidses earlier as required by Federal Rule of
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Civil Procedure 26(a).

In response, Plaintiff contends that “the timing of the disclosure of the suibjec

witnesses was completely jified, and ... an earlier dikxsure was prevented only by
the Defendant’s failure to identify this d@eerable information.” (ECF No. 144 at 2).

Plaintiff asserts: “Throughout the coursalicovery, the Plaintiff timely requested
the Defendant any evidence of other @aticomplaints against the Defendant
religious discrimination in employmerithe Defendant responded that there was n

After all disclosures were aapleted, independent of éhDefendant, the Plaintiff

became aware of another FINRA arbitration that involved as claim for reli

discrimination against [Defendant] by a mmger of the Latter Day Saints, by Mr.
Waldron.” Id. at 3. Plaintiff asserts: “Petévaldron filed a counter-claim against|...
MSSB in FINRA arbitration detailing claimsf religious disomination and hostile
work environment based s Mormon religion.... Brer.owe, Kevin Meacham, and

Lilly Emerson have been identified as vagses in Waldron’s arbitration, as hav
knowledge of the hostile work environment ... and the discriminatory condt
Defendant.” (ECF No. 195 at 8$ee als&CF No. 168-2 (Waldron’s Counterclaim
Plaintiff contends that “the Waldroaction involves misconduct by [Defendant
agents in Kentfield’s region, by agents unther supervision of Kentfield, and in tl
identical MSSB region in which Plaintiff wasnployed.” (ECF No. 144 at 3). Plaint
asserts that he intends to call these witreesseestify about their direct observatio
Plaintiff does not intend to litigate Waldromigbitration claims of wrongful terminatio
in this matter.” (ECF No. 195 at 11). Plaintiff contends:

The testimony is relevant to establishhe state of mind of the Defendant,
MSSB, and pretext in MSSB’s defensedRbdintiff's termination. Thatis,
the evidence of discriminatory attituseuld permit the trier of fact to
reasonably conclude that at'the time the Plaintiff was employed and
ultimately terminated, a corgooratehmme of animosity toward members
of the LDS existed and that the paorted support for the termination is
mere!naretext for discriminatory rtiees. Further, this evidence would
permit the trier of fact to reasongbtonclude that MSSB ratified the
misconduct of Kentfield. Thais, the evidence would support the
inference that MSSB did not msm%ate the misconduct of Kentfield,
discipline Kentfield, or attempt to alter the corporate culture of
anti-Mormon attitudes.

-13- 11cv2889-WQH-MDD
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Id. at 9.

Defendant responds that Plaintiff's failugedisclose the four witnesses is not

justified because Plaintiff and Meachum have been employed by the same compa

since October 2012, and Defentl@ontends that it was not obligated to discl
Waldron’s claim of religious discrimination:

In his requests for production, Ri&ff broadly requested that MSSB
roduce all documents reflecting any claims of discrimination against
SSB since 2006. MSSB objected ttee request as overbroad and

unlikely to lead to relevant or adssible evidence, but agreed to produce

such information for any clalmsllged a%alnst Kentfield during that
period—of which_ there were nond1SSB had no du_'gl to disclose the
separate discrimination case to Rtdf because it did not allege that

Kentfield caused or was involved the discrimination, and there is no

relevant and admissible evidence ttaild be used from the facts of that

case in Plaintiff's own case.

(ECF No. 168 at 5). Defendardntends that, in addition tts request to exclude the

ose

witnesses pursuant to Rule 37, the Galould exclude the witnesses pursuant to

Federal Rules of Evidence 4GM)2 and 403. Defendant assettat “the sole allegeld

discriminator in thaValdronmatter is Russ Smith (who was two management lgvels

below Simmons and three below Kentfield)d. at 5 n.1. Defendant contends:

The most Plaintiff contends is thagenerally, their anticipated testimon

IS about a separate, unresolve@dcdmination claim brought agains
MSSB. Plaintiff does not allege tlthese witnesses haaay information
relevant to his own claim of dismination, or to any claims of
discrimination bP/ Kentfield, or thatentfield was in any way involved in
the events of claimed discrimination. Their testimony about the other
lawsuit would only generate an teeneous minitrial and be highly
plrejud|C|aI and distracting without gy at all probative of Plaintiff's own
claims.

Id. at 5-6.
1. Federal Rule of Civil Procedure 37
Federal Rule of Civil Procedure 26(a) requires a party to list each indi\
likely to have discoverable information in itstial disclosures, as well as the subj
of the information likely to be providedseeFed. R. Civ. P. 2@)(1)(A)(i). Federa
Rule of Civil Procedure 37(c) providedf ‘a party fails to ... identify a witness
required by Rule 26(a) ..., the party is adlbwed to use that ... withess to sup

evidence ... at a trial, unless the failure wasssantially justified ors harmless.” Fed.
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R. Civ. P. 37(c)(1).

During discovery, Plaintiff requestedd]hy and all documents reflecting claims

or complaints of work place discrimination made against M@&8ig the time periog
of January 1, 2006 until the present.” CfE No. 168-2 at 4). Defendant does
dispute Plaintiff's contention that th@/aldron counterclaim was responsive
Plaintiff's discovery request or that Defemtl@and their attorneys were aware of
Waldroncounterclaim at the time of PlaintifitBscovery request. Instead of disclos
the Waldron counterclaim, Defendant objected to Plaintiff's discovery reque
overbroad and “constru[ed] Pheiff's request to be seeking claims ... alleging religi

discrimination by Douglas Kentfield,” and, sonstrued, respondéthat Defendant “hap

not found any responsive documenttd! Defendant does nobntend that it sougk
or obtained a Court ruling as to the profyrief Defendant’s objection to Plaintiff’
discovery request.

After review of theValdroncounterclaim and the submissions of the parties
Court finds that Plaintiff's failure to dclose Lilly Emerson, Brent Lowe, Kev
Meacham, and Peter Waldron as witnessas justified by Defedant’s failure to
disclose th&Valdroncounterclaim and failure to sealCourt ruling as to the proprie
of Defendant’s objection to Plaintiff's discayaequest. To the extent Defendant se
to exclude the testimony of Emersonweay Meacham, and Waldron pursuant to R
37, Defendant’s Motion in Limine No. 1 is denied.

2. Federal Rules of Evidence 401, 402, and 403
Federal Rule of Evidence 401 provides thelvidence is relevant if: (a) it hg

any tendency to make a fagtore or less probable thanwould be without the

evidence; and (b) the fact is of consequeeim determining thaction.” Federal Rulg
of Evidence 402 provides that relevant evide is admissible and irrelevant evide
Is not admissible. Federal Rule of Esate 403 provides that the Court “may excl
relevant evidence if its probative valuesigostantially outweighed by a danger of ¢
or more of the following: unfair prejudicepnfusing the issues, misleading the ju

-15 - 11cv2889-WQH-MDD
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undue delay, wasting time, needlessly presenting cumiiN& evidence.” The Unite
States Supreme Court has stated: “Thetoe whether evidence of discrimination
other supervisors is relevantan individual [employment discrimination] case is f
based and depends on many factors, includingdhasely related the evidence isto
plaintiff’'s circumstances and theory oktlease. Applying Rule 403 to determing

evidence is prejudicial also requires actfintensive, context-specific inquiry,.

Sprint/United Mgmt. Co. v. Mendelsqhsb2 U.S. 379, 388 (2008). The Court
Appeals for the Ninth Circuit has held “that bigoted remarks by a member of

management may tend to shdiscrimination, even if directed at someone other |
the plaintiff,” and “even if several years oldvtetoyer v. Chassmab04 F.3d 919, 93
(9th Cir. 2007) (citations omitted). “It dear that an employer’s conduct tending
demonstrate hostility towards a certain groupath relevant and admissible where
employer’s general hostility towards thgitoup is the true reason behind firing

employee who is a member of that groupléyne v. Carusd®9 F.3d 1475, 1479 (9t
Cir. 1995) (citation omitted). “Recognizing tHfthere will sedom be ‘eyewitness
testimony as to the employer’'s mental gesses,’ the Supreme Court [has] held

evidence of the employer’s discriminatory aiti€¢ in general is levant and admissible

to prove ... discrimination.”ld. at 1480 (quotingJnited States Postal Serv. Bd.
Governors v. Aikengl60 U.S. 711, 716 (1983)).

After review of theValdroncounterclaim and the submissions of the parties
Court finds that Defendant has failed tww that the testimony of Emerson, LoV
Meacham, and/or Waldron cannot possiblyadenissible in this case. To the ext
Defendant seeks to exclude the testimohimerson, Lowe, Meacham, and Waldi
pursuant to Rules 401, 402 and 403, Deferiddvibtion in Limine No. 1 is deniec

0
by
act
he
2 if
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without prejudice to renew at trial. Howeviire Court finds that Plaintiff has not made

an adequate offer of proof for the Courtdigtermine at this time to what extent |
testimony may be admissible. Plaintiff has not filed any declaration or other dog
indicating that any of the four witnesses arling and able to testify in this case a
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what specifically each of the witnesses wbshy if called to testify in this case.
Plaintiff's counsel filed a brief indicating gerally what he “believes” the witnesses
would say, but counsel has failed to indectite basis for his belief. (ECF No. 193 at
9). The parties are orderedt to reference the testimoolEmerson, Lowe, Meacham,
and/or Waldron in the presence of the jwithout first obtaining leave of Court. Pripr

174

to admission of the testimony, the Couitlwequire an offer ofproof outside the
presence of the jury to deteine the extent to which the testimony of Emerson, Lqwe,
Meacham, and/or Waldron is relevant to thdtara at issue in this case. The patrties
are granted leave to depose Emerson, L.&heacham, and/or Waldn prior to and/o
during trial.

B. Plaintiff's Trial Witness List

Defendant moves for an order requiringiBtiff “to narrow his witness list to np

more than 15 individuals and to describe subject matter for each witness.” (ECF

No. 106 at 2). Defendant contends: “Plaintifi& contains more witnesses than could
possibly be called in the 20 hours that hpesmitted at trial. Plaintiff's list of 2
expected witnesses is unreatially long, even without considering the 24 witnesses
who may be called and the 4 that Pldfrgroposes to introduce by deposition.” (ECF
No. 106-1 at 11). Plaintiff contends that “@@eurt, at the pretrial conference, allotted
twenty hours per party in ttiime,” and “[n]o further linitation is necessary.” (ECF
No. 144 at 4).

The Court has imposed time limitationstbe parties’ presentation of evidence,
as reflected in the Pretrial Order. (EQB. 189 at 32). Based upon the record before
the Court, the Court declines to imposeniesbns on the number of withesses Plaintiff
may call within the Plaintiff'sallotted time. To the extent Defendant seeks to limit
Plaintiff's trial witness list, Defendant’s Motion in Limine No. 1 is denied.

C. Deposition and Arbitration Transcripts

In Motion in Limine No. 1, filed Januafy, 2014, Defendambhoved for an ordey
“precluding [Plaintiff] from introducing any portion of the arbitration transcript orjany

-17 - 11cv2889-WQH-MDD
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deposition testimony pursuant to Rule 32 @ tntil he has identified the particul

Al

testimony that he plans to use and [Defenidaas had an opportunity to respond as to

the admissibility thereof.” (ECF No. 1069t On February 22014, Defendant filed
“Objections to Plaintiff's Untimely Dsignation of Deposition and Arbitratign

Testimony To Be Offered at Trial.” (ECRo. 198). Defendant asserts that,
February 20, 2014, Plaintiff “for the firsime [informed Defendant of Plaintiff’s
specific deposition testimony designatiofer the following witnesses: And
Saperstein, Margaret Black-Scott, Doudtatand, Dana Ritzavan and Susan Dixon

(ECF No. 198-1 at 2). Defendant asser#t,tbn February 20, 2014, Plaintiff “for the
first time [informed Defendant of PIdiff's] specific depositon testimony designations

ed

vy

for Kat Soutsantonis.1d. at 3. Defendant contends that the designations are ungimely

and should be excluded as a sanction @nsto Federal Rule of Civil Procedure

37(c)(1). Defendant “atsobjects to the introduction of any deposition testimon
Margaret Black-Scott, Susan Dixon, and Douglas Ireland. These witnesses
parties and there is no demonstration they tire unavailable farial.” (ECF No. 198
at 3). Defendant also makes specific ob@wito Plaintiff's designations of depositi
transcripts.See idat 4-13.

Plaintiff contends that his delay idesignating deposition and arbitrati

transcript excerpts was cadsby Defendant’s failure to inform Plaintiff of whigh

l of

are r

on

witnesses Defendant intendéal produce at trial. (ECF No. 144 at 5). Plaintiff

contends that Plaintiff timely disclosed eaglness in Plaintiff's initial and pre-trial

disclosures. (ECF No. 207 at 1). Pldintontends that he intended to call certgain

witnesses to testify atiaél, but based upon a Decemhief013 amendment to Fede
Rule of Civil Procedure 45, Defendant took the position that “the witnesses, w
agents of and under the control of the DelfEnt, will not be available and are not un
the jurisdiction of this Court.1d. at 3. Plaintiff asserts that he “decided to desig
deposition transcripts and forego further Eavd motion battles,” and the “timing of t

notice was justified, given éhchange in Rule 45 ancdetigood faith attempt to obtajn
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the Defendant’s representation thatwhimesses would beade available.'ld. at 3-4.

To the extent Plaintiff's designations were untimely, the Court finds the
untimeliness was harmless and the dejoos testimony should not be exclud
pursuant to Federal Rule of Civil ProcedGi&c)(1). At a later time, the Court w

consider Defendant’s specific objectiots Plaintiff's designations and whether

Plaintiff has laid an adequate foundation for the admissibility of the depo

testimony of Margaret Black-Scott, Susax@n, and Douglas Iretal. To the extent

Defendant’s Motion in Limine No. 1 seettsexclude any portion of the deposition &
arbitration transcripts, the motion is denied without prejudice to object to sp
transcript testimony at a later hearing driai. No later tlan March 10, 2014 at noo
the parties shall file—and deliver toettfCourt a courtesy copy of—any deposit
and/or arbitration transcript(s) that the pantgnds to offer at trian its case in chief.

[1l. Plaintiff's Motion in Limine #11 to Preclude Cross Examination of Scott

Wilson by Defense Counse(ECF No. 124)

Plaintiff moves the Court for “an order in limine precluding the examinatig
witness [Scott] Wilson by Defendant’'s counséllaintiff moves ... on the basis th
Defendant’s counsel either representhas represented Mwilson and Defendar
MSSB in another currently pending case."CENo. 124 at 1). Plaintiff asserts tt
Wilson is a former employee of Defendarito was terminated dyefendant for being
untruthful in a human resources inveatign, and Wilson and Defendant are
defendants in a separate pemgsexual harassment caseaififf states that “Wilsor
may be called as a witness byiatiff,” and Plaintiff contendghat a conflict of interes
prevents Defendant’s counsel from cross-examining Wilson in this case b
counsel for Defendant “initially represexd Mr. Wilson in the still active sexu
harassment caseld. at 2. Plaintiff contends th#te conflict of interest may “caus
the obstruction of the orderly administrationwstice in regardo this case,” becaus
“[tlhe Defendant’s counsel’s cross exantina of Mr. Wilson will cause a trial withi

o tt3 IThis ruling does not apply to tramg testimony offered for impeachment
rebuttal.
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a trial in terms of the propriety of the gtieas being asked of Mr. Wilson.” (ECF Np.

167 at 5, 9). Plaintiff submits a declaoa of counsel accompanied by exhibits. (E[CF

No. 205).

Defendant contends that Plaintiff lacktsnding to assert a conflict of intergst

between Wilson and Defendant’s counseld dhat no conflict of interest exisfs.

Defendant contends that “Wilson lacks a confidentiality interest in any o
information that MSSB’s counsel may have gained from its former joint represent

of Wilson,” because Wilson knew at all timést any confidential information in the

the
atio

former representation would be shared i#fendant. (ECF No. 155 at5). Defendjant

contends that “there is no indicatitimat any information provided by Wilson to

MSSB’s counsel woulthe used against him in cross-examination here,” and, “ir
event, Wilson gave informed written consémat waives the alleged conflict.Id.

Defendant has filed declaratis from Defendant’s counsahd exhibits in support of

any

its opposition to Plaintiff's Motion in Liming11. (ECF Nos. 155-1, 196). Defendant’s

counsel asserts that her corsations with Wilson “did notelate to allegations qf

religious discrimination, to Mr. Ferrant® the termination of Mr. Wilson, to Doyg

Kentfield, or to John Simmons except redjag statements about the possible openi

of a branch office in Escondido.” (ECF N®6 at 3). Defendanttunsel asserts that

Wilson is no longer a party inelpending sexual harassment action.

“As a general rule, courtld not disqualify an attorney on the grounds of confl
of interest unless the former altanoves for disqualification.Kasza v. Brownerl33
F.3d 1159, 1171 (9th Cir. 1998) (quotation omittesde alsdS.E.C. v. King Chuen

Tang 831 F. Supp. 2d 1130, 1142 (N.D. Cal. 2011)i(sgehat the general rule is that

“only a current or former client of an attorney has standing to complain of
attorney’s representation of interests advérgbat current or faner client”). “[A]n

ng

ict

tha

exception to the general rule [exists] wddne ethical breach so infects the litigatjon

in which disqualification is sought that it pacts the moving party’s interest in a just

and lawful determinadin of her claims.”King Chuen Tang831 F. Supp. 2d at 114
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(quotation omitted). “[I]n such a case thegential barrier to litigating the rights al
claims of third parties wodlbe overcome by the courtighierent obligation to manag
the conduct of attorneys who appear befbamd to ensure the fair administration
justice.” 1d. (quotation omitted).

“In successive representation cases, .p#ny seeking to disqualify the attorn
must show a substantial relationsbhigtween the two representationdJontgomery
v. Superior Court 186 Cal. App. 4th 1051, 1056 (2010). “Where the requ
substantial relationship between the subjeftise prior and the current representati
can be demonstrated, access to confidemtfiaimation by the attorney in the cour
of the first representation (relevant, byfidgion, to the second representation)
presumedand disqualification of the attorney'spresentation of the second clien
mandatory.” Id. (quotation omitted).

After reviewing the submissions of the pas, the Court finds that Plaintiff hs
failed to make an adeqeashowing that any potgal questioning of Wilson b
Defendant’s counsel in this case would présen‘ethical breach [that] so infects t
litigation ... that it impacts [Plaintiff]'s intest in a just and lawful determination

[his] claims.” King Chuen Tang831 F. Supp. 2d at 1142 (quotation omitte

Accordingly, the Court finds that Plaintiff 8 ailed to demonstrate that he has stan
to object to the purported conflict of intstdetween Defendant’s counsel and Wils
Even if Plaintiff did have standing, Plaintiff has failed to demonstrate that ther
substantial relationship bedéen Plaintiff's case and the sexual harassment aq
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Plaintiff's Motion in Limine #11 is denied without prejudice to renew at trial, if

appropriate.
CONCLUSION
IT IS HEREBY ORDERED that (1) Defendant’'s Motion in Limine No. §
Preclude Evidence Offered in Support ofparted Claims for Harassment, Retaliati
and Failure to Prevent Hasment, Discrimination, or Retaliation (ECF No. 119
DENIED without prejudice to the extent f@adant seeks to preclude evidence,
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GRANTED to the extent Defendant seekpiteclude Plaintiff from asserting purport

claims for harassment, retaliation, or faduo prevent haras@mt, discrimination of

retaliation; (2) Defendant’®lotion in Limine No. 1 Re: Plaintiff's Improper Witne
Disclosures (ECF No. 106) is DENIED waut prejudice, as discussed above; anc
Plaintiff's Motion in Limine #11 to Preclude Cross Examination of Scott Wilso
Defense Counsel (ECF No. 124) is DENIED without prejudice.

No later than March 10, 2014 at noon, faeties shall file—and deliver to th
Court a courtesy copy of—anymigsition and/or arbitration transcript(s) that the ps

intends to offer at trial in its case in chieThe parties are gnted leave to depos$

Emerson, Lowe, Meacham, and/or Waldl prior to and/or during trial.

DATED: March 6, 2014

B it 2. ,@,4,
WILLIAM Q. HAYES
United States District Judge
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