Strauss v. Unite

© 00 N o o b~ w N Pk

N RN DN N NN N N DN P P R R R R R R R
0o N o O~ W N RBP O © 0 N O 0o M W N L O

)

States of America Dod.

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

DOUGLASS STRAUSS, Civil No. 12cv491-DHB

Plaintiff, MEMORANDUM OF DECISION
V. FOLLOWING TRIAL
UNITED STATES OF AMERICA,

Defendant.

Plaintiff, Douglass Strauss, bringsighnegligence action against the Un
States of America based on an allegertident that occurred aboard the L
McCLUSKY on December 2, 2011.

The parties consented to have thastion tried before the undersigr
Magistrate Judge pursuant to 28 U.S&.636(c). A benchirial was held o
November 12, 13 and 14, 2014. Prestond&aahd Levi Plesset appeared on bg
of Plaintiff, and Vickey L. Quinmmppeared on behalf of Defendant.

Having carefully reviewed the evidenemd the arguments of the parties
presented at trial, the Court finds for Rl#f and directs an award of $1,855,149.6

his favor. The Court sets forth the followi findings of fact and conclusions of |
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pursuant to Rule 52 of the FedkeRules of Civil Procedurk.
l. JURISDICTION AND VENUE

The Court has jurisdiction of this actipuirsuant to the Public Vessels Act,
U.S.C. § 31101-31113; the Suits in Adaity Act, 46 U.S.C.8 30901-30918; ar
admiralty, 28 U.S.C.§ 1333. This suit is alsought subject to the provisions of
Longshore and Harbor Worker's @pensation Act, 33 U.S.C. § 901-9
(“LHWCA”). Venue is proper becaugshe USS McCLUSKY, a public vessel of 1
United States, was moored at a pier in gaklle waters of the United States at N«
Station, San Diego, California, at the tilethe alleged accident. 46 U.S.C. § 31!
30906.

II.  PLAINTIFF'S MOTION TO ST RIKE TESTIMONY OF

JONATHAN NISSANOFF, M.D.

On November 13, 2014, Defendant cdll@onathan Nissanoff, M.D. as
expert witness. Prior to trial, Dr. Nigsaf authored two expert reports, one d4
March 12, 2013 and another dated June 24, 2014. Thpses were admitted
Defendant's Trial Exhibit A. In @ March 12, 2013 Report, Dr. Nissan
recommended several treatment optionsHtaintiff, including “[ijn the worst cag
scenario, he may come to a total kneeaeginent surgery, hower we would try tg
defer this procedure ideally ulnte is in his sixties.” Irthe June 24, 2014 Report,
Nissanoff stated that Plaintiff had réacd maximum medicamprovement, and wa
unable to return back to his usual andtomary duties. Dr. Nissanoff opined t
Plaintiff “may need total knee replacemeurgery in the future, however | do
believe this would afford him to retuback to his usual and customary duties.”
111

1 To the extent that any statement in the ingdi of fact makes reference to the law
Is to be construed as both a finding of fant conclusion of law, and to the extent

conclusion of law includes any matter of fatshall be deemed to have been found

by the Court as both a finding of fact and conclusion of law.
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At trial, Dr. Nissanoff testified on direetxamination that if Plaintiff had a tot

knee replacement surgery, hewld be able to return tois prior work at NASSCC
Dr. Nissanoff stated there was literaturatthuggested 98 percent of people who
total knee replacement surgerylggck to their usual work.

On cross-examination, Dr. Nissanoffraitted that his omiion had change

since he wrote his reports. Dr. Nissanadditstl that he changed his opinion based

recent study that he had read. At thahpoPlaintiff's counseimoved to strike Dr.

Nissanoff's testimony that was inconsistertiwhis expert reports. The Court den
Plaintiff's motion. Thereafter, Plaintiffroceeded with his cross-examination.

The following day, on November 14, 202he Court advised the parties tha
was willing to reconsider Plaintiff's motion tsirike, and directethe parties to filg
supplemental post-trial briefing on the issu@n November 212014, the parties filg
their post-trial briefs. (ECF Nos. 136, 137.)

Having considered the arguments afunsel at trial and the parties writt

submissions, the Court reverses its prior gilamd grants Plaintiff’s motion to stri
Dr. Nissanoff's undisclosktrial testimony.

Plaintiff argues Dr. Nissanoff's opinion th&aintiff could return to his fu
duties at NASSCO if he daa total knee replacement surgery was not pro
disclosed prior to trial. Plaintiff notakat he was not providewith a copy of th
study Dr. Nissanoff relied on.Plaintiff argues thaDr. Nissanoff's testimony w4
prejudicial, and that had his opinion beafy disclosed in advance, it would ha
altered Plaintiff's presentation of his cadelaintiff also argues the testimony viola
the Court’s scheduling der and Rule 26.

Under Rule 26(a)(2), expert reports masntain “a complete statement of
opinions the witness will expss and the basis and reasontf@m.” Fed. R. Civ.
26(a)(2)(B). Rule 26(e)}Zurther provdes that:

For an expert whose report must disclosed under Rel 26(a)(2)(B),
the party’s duty to supplement ertkboth to information included in
the report and to information givetluring the expert’'s depositiorAny
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additions or changes to this inforni@at must be disclosed by the time
the party’s pretrial disclostes under Rule 26(a)(3) are due

Fed. R. Civ. P. 26(e)(2) fgphasis added). If a partyil&ato properly supplementairs
l

expert reports, the party it allowed to use the undisskd information at tri
unless the failure to supplement was substantjiadiffied or harmlessFed. R. Civ. |
37(c)(1). See alsdn re Kreta ShippingS.A., 181 F.R.D. 273, 275 (S.D.N.Y. 19{
(“Expert testimony exceeding the bounds e #xpert’s report is excludable pursu
to Rule 37(c)(2).”).

In this case, Dr. Nissanoff's opinion tHaaintiff could return to his prior wol
duties if he had a total knee replacemsuatgery was not set forth in his exp
reports, and was not disclosed before Beptember 16, 2014 pretrial disclosy
deadline. $eeECF No. 86.) The first time Dr. Nissaff's opinion in this regard w4
revealed was during his trial testimonyTherefore, Dr. Nissanoff's undisclos
opinion is excludable, unless Defendant show the failure to supplement his ref
was substantially justified or harmless.

Defendant argues Plaintiff's motion &irike Dr. Nissanoff's testimony w
improper, that cross-examination was theper trial tool to challenge Dr. Nissanof
opinion, and that even if his testimonyadsnsidered a change from his reports,
failure to produce was substellly justified and harmless.

First, the Court finds the motion to &eiwas properly raised, and decline
deny Plaintiff's motion on that basisSecond, although cross examination is
proper way to challenge an expert's opms, upon further reflection, the Co
determines that this case presents a differesue. Here, the issue is whether
opinion was properly disclosed to begin withf it was not, then the remedy
exclusion, not cross examination. Thithe Court finds Dr. Nissanoff's testimg
did constitute a material change frons hneports. Although DmMNissanoff identifie(
total knee replacement as a potential treatnmehis reports, his opinion that Plaint

could return to his prior work at NASSCO if he had a total knee replacement W
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disclosed. Moreover, Dr. Bsanoff testified that his opon that Plaintiff would b
able to return to full duty at NASSCO wdased on a study he had recently 1

Contrary to Defendant’'s argument, Dr. Nisst did not say that his opinion chang

based on new evidence of Plaintiff's medicahdition. Therefore, the Court finds {

change in opinion was not $&d on new information that was presented at
Defendant also argues that Plaintiff coblave deposed Dr. Nissanoff after he isg
his second report, but he chose not to. Thart finds this is irrelevant. Depositi
testimony does not cure deficiencies ie thisclosure requirements of Rule 26eq
LaMarca v. United StateS1 F.Supp.2d 110, 123 (E.D.N.Y. 1998).

The Court finds that Defendant has faitedestablish that its failure to time

disclose Dr. Nissanoff's opinion was either substantially jestifor harmless

Accordingly, the portion of Dr. Nissanoff'sgemony relating to Plaintiff's ability t
return to full duty at NASSCO if he hadtotal knee replacemewill be stricken.
. TRIAL TESTIMONY

The following summarizes the testimony of the witnesses at trial.

A. DouglasStrauss

Plaintiff Douglass Strauss startegorking at NASSCO in 1990. H
subsequently went to workrfether companies, but retuwh to NASSCO in 2000.

2005 or 2006, Plaintiff was pmoted to Machinery Gener8upervisor Il. This wa

the position Plaintiff held on the date bis accident. Plaintiff's work at NASSC

involved extensive daily work onboard shipghich required Plaintiff to use stai
vertical ladders, crawl spaces, and scaffolds.

Plaintiff testified that on the morning of December 2, 2011, he was Ir
while boarding the USS McCLUSKY, which wager side in the harbor at the 32
Street Naval Station. Plaintiff stated tlmat was with the Lawrence Stahl at the t
the accident occurred. Plaintiff explaindtht as he boarded the ship, he stej
down from the brow onto a plastic pallet thvedis being used as a stair. Wher
stepped on the pallet, it bowed, and his felgiped forward andaught on the lip g

5
12cv491-DHB

19%

ead.
jed
he
trial.
ued

on

le

IS,

jured
nd
me
bped
1 he
)f




© 00 N o o b~ w N Pk

N RN DN N NN N N DN P P R R R R R R R
0o N o O~ W N RBP O © 0 N O 0o M W N L O

the pallet. Plaintiff's right knee buckledpd he stumbled onto the deck. He did
fall all the way down onto tthe ship’s deck because khas holding the hand rg
with his left hand. Plaintiff stated thhe was being careful as he boarded the
and did not have anything in his handBlaintiff was wearing rubber soled wq
boots, and the tread on the soles was in gmodlition. Plaintiff looked down at tt
pallet as he stepped ontoThe pallet did not have non-skon it, and it was slippe
with morning dew. The semnditions were calm, artie ship was not moving.

After he slipped, Plaintiff told thd&lavy Gangway Watch officers that th
needed to look at the pallet becausemeone was going to kill themselv
Approximately ten minutes later, Plaintigalled the safety department at NASS(
and spoke with William Benjamin. He toMr. Benjamin that there was an ung
condition with the brow, and that he had jandniés knee. After Plaintiff got back
his office, he reported the unsafe conditeomd his injury to his supervisor, Fra
Jurado. Plaintiff testified that prior this injury he never had any right krn
problems. Immediately after the accidehg pain in his knewas a five, on a sca
of one to ten.

Plaintiff continued to work at NASST until February 1, 2012. During t
time, he went aboard the USS McCLUSKY atdeast one other ship. Plaintiff tri
to compensate for his knee pain by havatiger employees physically go aboard
ships. He would also use a golf cargtt to meetings. IDecember 2011, NASSQ
sent Plaintiff to see Dr. Adsit. Dr. Adsgcommended that Plaintiff continue to wq
so he did. Several weeks later, Ridi was not improving, and told NASSC(Q
worker’'s compensation officer, Joshua Rounihat he needed to get off his kn
Mr. Roundy scheduled an appointment wilin. Levine for a second opinion,
Plaintiff’'s request.

Dr. Levine performed surgery on Ri#ff's right knee in August 201!

Plaintiff went to physical therapy before aafier his surgery. Plaintiff testified th
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Plaintiff was released from Dr. Levine’s earhis pain level was between four and

five. At that time, he also avoided usistirs, and did not squat or kneel becau
hurt. Dr. Levine limited Plaitiff to semi-sedentary worland Plaintiff was not able
perform his duties at NASSC@ith that restriction.

Plaintiff next saw Dr. Serocki, who germed a second surgery on Plainti
right knee. After the surgery, Plaintiff wetat physical therapy, as prescribed by

Serocki. Plaintiff was released from Dr. Sekits care in February 2014. Dr. Sero

se it

o

[f's
Dr.
CKi

limited Plaintiff to sedentary work, and tollaintiff he could not go back to his

regular job at NASSCO. Plaintiff statétt has more pain ihis knee after being

treated by Dr. Serocki thanfoee. Plaintiff estimated kipain level was between $ix

and seven. Plaintiff stated his knee gleps, locks, and has a gritty feeling when he

bends it.

Plaintiff testified that higain level currently rangesetween five and seven.

He walks with a limp and he &aain in his left wrist antkft ankle from using a cane.

Plaintiff has pain medicationsahhe takes as needed. Plaintiff states that he u

sed tc

be very active, working all day and perfong tasks around his home. Plaintiff

currently avoids stairs, and doesn’t climb laddsquat, kneel, or crawl. Plaintiff tries

to stay as active as possildees exercises for his knee, dras tried to lose weight.
On December 5, 2012, Plaintiff was temated from NASSCO. Plaintiff stat

that losing his job was extremely difficuld deal with. Plaintiff loved his job and

found it very satisfying. He often workeskven days a week. Plaintiff descri

losing his job as having his life taken away. Plaintiff did not immediately| quit

working after his injury because he felt had a responsibility to people at NASSCO.

He explained he initially delayed going ttee medical clinic because he thought he

could shake off the injury.

Plaintiff started vocational rehabilitatiamaining in April 2014, and plans
start a vocational program that walbntinue through September 2015.
111
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B. Lawrence Stahl

Lawrence Stahl was called as a witnes®tantiff. Mr. Stahl was employed

NASSCO on December 2, 2011 as an outsiehinist. On Decanaber 2, 2011, Mr.

Stahl boarded the USS McCLUSKY approximatéfyto 40 seconds prior to Plaint
Mr. Stahl crossed the gangway and stepgpe@dn onto a plastic pallet to get to

deck of the vessel. The plastic pallet waet and did not have any “non-skid” on
Mr. Stahl did not slip, but he saw Plaffistumble a little bit when he stepped o
the pallet. Immediately thereafter, Plaintdfd Mr. Stahl that he did something to
knee, and a week or two later, Plaintificsée really messedp his knee. Afte
Plaintiff boarded the vessel, Mr. Stahins®laintiff go over to the Navy Watch a
presumably discuss the pallet.

C. Francisco Jurado

The second witness called by Plaintifas Francisco Jurado. Mr. Jurado )

Plaintiff's supervisor at NASSCO. Obecember 2, 2011, Plaintiff went to Nir.
Jurado’s office to report a safety isswith the brow on the USS McCLUSKY.
Plaintiff showed Mr. Jurado pictures of tipdastic pallet. Plaintiff also told Mr.

Jurado that he twisted his knee. Mr. Jurtmlik the pictures from Plaintiff, scann
them and sent them to William Benjaminthre safety division. Mr. Jurado did 1

report the injury to Mr. Benjamin. Aotple hours later Mr. Juardo noticed t

at
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Plaintiff was walking awkwardly and hang trouble with his knee. Mr. Jurado

instructed Plaintiff to seeknedical attention. Mr. Jado subsequently receivec
FROI report from the medical department timalicated Plaintiff repded his injury td
medical on December 9, 2011. Plaintiff wdaced on light dut@nd never returne
to full duty.

Based on Mr. Jurado’s investigationymeedical/safety incident evaluation w

prepared. The report indieat that the brow was nottseorrectly, and noted that

Plaintiff should have paithore attention to the conditions of the brow.
111
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D. William F. Benjamin, Jr.

Defendant called William F. Benjamin, &s a witness. Mr. Benjamin works
NASSCO as a safety representative. . Benjamin stated he got a report fr
Plaintiff that the brow on the USS McCLUS was slippery. Plaintiff did not te
Mr. Benjamin that he had been injure@hereafter, Mr. Benjamin contacted Frar
Dodderer regarding the condition of the WwrdVir. Benjamin testified that he w
uncertain, but he believed ffiest learned about Plaintif injury two weeks after tk
date of the incident.

E. Francis J. Dodderer

Defendant called Francis IDodderer. Mr. Doddereis an environment;
specialist for the United States Nawyho conducts safetyand environmentd
oversight on Navy vessels. Mr. Doddereceived a call from William Benjamin
NASSCO. Mr. Benjamin repaatl that an employee had slipped on a plastic p
Mr. Benjamin did not report an injuryMr. Dodderer testified that NASSCO ha
duty to provide the Navy with a mishap repdran injury occus aboard a Unitg
States government ship. As far as Moddered knows, NASSCO never submitte
mishap report for Plaintiff’s injury.

F.  William S. Adsit, M.D.

The parties stipulated that the depositiestimony of William S. Adsit, M.D.

would be admitted as evidence at tridlASSCO referred Plaintiff to Dr. Adsit f
treatment. Dr. Adsit first saw Plaintiff on Bember 21, 2011. &htiff reported pail
underneath his kneecap. Dr. Adsit examineairfiff, and noted that his range
motion in his right knee was limited. Ax-Ray and MRI was taken of Plaintifi
knees. Dr. Adsit stated the MRI showea@iRliff had a full thickness fissure of t
cartilage under his right kneecap. The gplithe cartilage went all the way down
the underlying bone. Dr. Adsit noted Pld#inalso had bone edema. Dr. Ad
recommended Plaintiff decrease his waldmands for 6 to 8 weeks, then be

physical therapy.
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Plaintiff returned to see Dr. Adsit adanuary 6, 2012. Plaintiff reportec
crunching sensation in his knee. Dr. Adwsiescribed the use of a neoprene slg
and physical therapy to begin in four weel&aintiff did not return to see Dr. Ad
for a follow-up appointment on February 3012. Dr. Adsit felt Plaintiff was
cooperative patient, and waot misleading.

On April 17, 2012, Dr. Adsit conduatea records review for NASSCO, §
opined that it was reasonable and neceskaryr. Levine to conduct arthroscoj

surgery. Dr. Adsit explained that it wassgtble bits of cartilage may have broken

| a

eve,

U)
—

a

nd
DIC
off

Plaintiff's patella, and that surgery could irope the condition. He also stated that he

felt Plaintiff could continue work in a sedentary position.
Dr. Adsit testified that he could notysdor certain what caused the fisst

However, he opined that it rablikely occurred when Plaintiff slipped on the brq

Dr. Adsit stated that it was medically reaably probable that when Plaintiff's fq

slipped and then hit the lip of the palléis kneecap continued to go forward W

momentum and banged against the thighehacausing the fissure in the cartils

under the patella and strasgithe bone underneath it.
G. Sidney H. Levine, M.D.

Plaintiff called Sidney H. Levine, M.D.Dr. Levine is Plaintiff's treatin

physician. Dr. Levine first saw Plaintiff drebruary 2, 2012. Plaintiff presented v
pain in his right knee, a limp, and limitemobility of the knee. Dr. Levine foul
Plaintiff had sustained a full thickness chomaldfracture of his patella. Dr. Levi
found the injury was traumatic, and not cuative. Dr. Levine believed the inju
occurred when Plaintiff tripped. Dr. Levisermised that when &htiff tried to keef
from falling, his quadriceps nsale pulled tight, and his patella jammed agains
femur, causing the injury tine underside of the kneecap.

Dr. Levine reviewed an MRI that haeén ordered by Dr. Adsit. Dr. Levi
found the MRI was consistemtith a traumatic injury. Dr. Levine initially treate(

Plaintiff with a lubricant injection in # knee and recommended physical therapy
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Levine also prescribed the use of a camel pain medication. Dr. Levine took

Plaintiff off work due to his pain level, canuse, and medications. Dr. Levine did
find Plaintiff's weight was a significaractor impacting his condition.

On August 1, 2012, Dr. Levine performadhroscopic surgery on Plaintiff. [
Levine first requested approval for thegery from NASSCO irFebruary 2012. D
Levine stated that the type of injury Riaif had would not gebetter without surgica
treatment. During the procedure, Dr. Levineked at the knee joint, and obser
that the edges of the cartilage under thegaap were not smdoand rounded, whid
indicated a traumatic injury had occurred, dantrast to an injury that had be
sustained over a long period of time.. Devine cleaned and smoothed the unde
of the kneecap.

On March 7, 2013, Dr. hene found Plaintiff permanent and stationary,
restricted him to semi-sedengavork. Dr. Levine did not believe any further phys
therapy could have allowed Plaintiff teturn to his full duties at NASSCO. [

Levine also referred Plaintiff to Dr. Seradkr a second opinion. Dr. Levine did i

believe it was appropriate ferform a full knee replacemeaon Plaintiff at that time.

Dr. Levine did not believe a total knee replaeant would allow Plaintiff to return |

his full work duties. Dr. Levine testifiethat he does not germ partial kneecap

replacements.

Plaintiff returned to Dr. Levine for éatment on October 30, 2014. Plair
reported constant paiand had a significant limp.Dr. Levine found Plaintiff ha
synovial thickening of his right knee, indiaagi the lining of his knee is irritated. H
range of motion in the right knee is also linditeDr. Levine also determined Plain
has permanent damage to his quadriceps, that will be an ongoing problem. Dr
stated that at some timetime future, Plaintiff will neeé total knee replacement. |
Levine restricted Plaintiff to sedentary work.

/11
/11
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H. John Serocki, M.D.

Defendant called John Serocki, M.DDr. Serocki was Plaintiff's treatin

physician. Dr. Serocki first saw Plaifiton May 7, 2013. Dr. Serocki noted tl
Plaintiff was somewhat overweight and his quadriceps strength was very poor
can prevent a patieftom a good recovery after surgerpr. Serocki advised Plaint
that it was important for him to strengthéis quadriceps. On September 19, 2
Dr. Serocki performed a partial knee replaeaisurgery on Plaintiff. Following tf
surgery, Plaintiff went to physical therapyDr. Serocki testified that Plaintiff w
compliant with physical therapy, and tha¢ was as motivated as any patient

Serocki has treated.

Dr. Serocki found Plaintiff was permaneartd stationary on beuary 11, 2014.

At that time, Dr. Serocki stated Plaintifftight quadriceps wagery weak, and the
was a one centimeter circumference differebetveen Plaintiff's right and left le
However, an electrodiagnostic test showleere was no evidence of nerve or mu
damage. Dr. Serocki found Plaintiff hadhronic, irreversible weakness of
guadraceps due to the nature of the injurgt the prolonged course of treatment.
Serocki did not find the chronic weaknessswhue to Plaintiff's fault. Dr. Seroc
stated Plaintiff would not be able to return to his prior work.

l. Jonathan Nissanoff,M.D.

Defendant called Jonathan Nissanoff, Ma3.an expert witness. Dr. Nissar
conducted an independent diwal evaluation of Platiff on March 12, 2013, whic
was after Plaintiff's arthrospic surgery, but beforéis partial knee replacems

surgery. Dr. Nissanoff noted that Plaintivalked with a limp, and used his canq

the wrong hand. Dr. Nissanoff found weakniesBlaintiff's right quadriceps muscle,

but found his girth was equal in both ledgsr. Nissanoff recommended Plaintiff ha
a “second look” arthroscopynd set forth the following five treatment options
Plaintiff: (1) cartidel transplantation; (2) Fulkerson procedure; (3) a patellecto

(4) a patellofemoral replacement (or pdrkaee replacement); qf5) a total kne
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replacement. Dr. Nissanoff stated that finist and second opis have good succe
rates. Dr. Nissanoff opined that he would hate chosen the fourth option becau
only has a 50% success rat®r. Nissanoff also recommended that Plaintiff |
approximately 10% of his body weight.

On April 23, 2013, Dr. Nissanoff revieweeth MRI and x-rays of Plaintiff]
hips and knee. Dr. Nissanoff foutttht there was no arthritis.

On June 24, 2014, Dr. Nissanoff re-examined Plaintiff. This examir
occurred after Plaintiff's péial knee replacement surgerylaintiff reported that R
was in in more pain, and felt worselléaving the second surgery. Dr. Nissan
found the weakness in Plaintiff’s right legchacreased, and that there was signifi
atrophy of Plaintiff's right quadricepsDr. Nissanoff did not believe Plaintiff hi
nerve damage at that time. Dr. Nisdhrfound Plaintiff woull not get any betts
without further treatment. Dr. Nissanoff sdtthat presently Plaintiff is limited
semi-sedentary work. Because Plaintiff had the partial knee replacement, H
remaining treatment option is a total kneplacement. Dr. Nissanoff estimated
cost of a total knee replacement to $#0,000.00. The recovery period for a t
knee replacement is thregonths to one year.

J. Larry D. Dodge, M.D.

Defendant called Larry D. Dodge, M.DDr. Dodge is arorthopedic surged

who was hired by NASSCO tmoduct a qualified medical examination of Plain
Dr. Dodge examined Plaintiff on May 1, 201Pr. Dodge stated Plaintiff sustaine
right knee strain. Dr. Dodge also statediRtiff had early arthritis under his kneec
which he could have aggravated. Dr. Doétyend Plaintiff could wek, as long as h
avoided squatting, kneeling,petitive stair climbing or hardlimbing. Dr. Dodge di
not think Plaintiff needed a cane. Dr. Dodagreed it was reasonable for Plaintif
undergo arthroscopic surgery.

/11

/11
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K. Richard Anderson

Plaintiff called Richard Anderson as a&axpert witness. Mr. Anderson is

vocational rehabilitation counselor. Mr. Andemstestified that had Plaintiff not be
injured, he would haveontinued to work as a Gerad Supervisor Il for NASSCH
until he chose to retire. Mr. Alerson stated that as a resilthe accident, Plaintiff
unable to continue to work as a GemheBapervisor 1l. Mr Anderson conclude

Plaintiff will be limited to sedentary workased on the medical reports by Dr. Le

and Dr. Serocki. Mr. Anderson also found Ridd will be limited to part time work.

This conclusion was based on the resutsvocational tettng he conducted d
Plaintiff.

Mr. Anderson found Plaintiff is currdg unemployable because of his p
limitations, use of a cane, age, and legéleducation. However, Mr. Anders
testified that Plaintiff wants to return to vko and will likely beable to if certalil
conditions are met. Mr. Anderson statldintiff will need vaational rehabilitatio
in order to find sedentary work. Mr. Anden estimated the cost of the vocatic
training would be $8,000.00$10,000.00. Mr. Anderson oped that after receivin
vocational training, the types of jobs avaialbd Plaintiff include tool crib attenda
personnel scheduler, maintenance dispatcimet,edectrical parts salesperson. Th

positions typically earn $25,000 - $37,000 peawfor full time work (increasing

$29,000.00 - $45,000.00 per yeavith five years of experience). Mr. Anders

estimated that Plaintiff would be able teturn to work inFebruary 2016. M
Anderson opined that Plaintiff will likely worlntil he is at least 65 years old, but
a part-time basis.

L. Tamorah Hunt

Plaintiff called Tamorah Hunt as an exrpwitness. Ms. Hunt is a foren:s
economist. Ms. Hunt calcukd Plaintiff’'s past economic losses and future econ
losses. To determine Plaintiff’'s loss, Maurl used pre-injury actual pay rates.

also included the value of the employer cimition to the savings plan and the vg
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of the pension plan in her analysis. Taedmine the future loss, Ms. Hunt calculg

the difference between Plaintiff's projectedrnings as a General Supervisor |

ted

| at

NASSCO, less his offset earnings. Maurttirelied on Mr. Anderson’s report for the

basis of the offset earnings calculations. Mant calculated the offset earnings be
on the assumption that Plaintiff will retuta work in February 2016, on a part-ti
basis, and will earn $15,769.00 per yaacreasing to $18,649.00 per year, ovs
five-year period. Ms. Hunt also reductda earnings for incomeaxes and busine
expenses.

Ms. Hunt found that from the date tife injury through November 30, 20!
Plaintiff's past loss was $270,949. Ms. Hunt determined that the Plaintiff's fut
loss would be $1,911,993.00. Then, based/lonAnderson’s repdy she determine
that Plaintiff's offset earnings would I$276,902.00. Therefor&)s. Hunt conclude
that the present value of Plaintiff's futuiess is $1,635,091.00. Ms. Hunt stated
Plaintiff's total past and fute economic loss is $1,960,040.00.

On cross examination, Ms. Hunt testifieaithf Plaintiff were to return to wor
on a full-time basis, his offset earningswld be $538, 804.00nd the present valy
of his future loss would b&1,373.189.00. The totalconomic loss would then
$1,644,138.00.

M. Roger A. Thrush, Phd.

Defendant called Roger A. Thrush as expert witness. Dr. Thrush is

vocational counselor. Dr. Thrush opined tR&intiff is employable in the San Dieg
labor market based on Plaintiff’'s work histpeducation, transferrable skills, med
records, and Dr. Nissanoff's report. Dr.rlibh’s opinion was ls&d on the followin
assumption: (1) Plaintiff had been medicakyeased to return to full-time sedent
or semi-sedentary work, (2) Plaintifbuld have begun vocational rehabilitation
March 1, 2014, and (3) Plaintiff is motivateal seek and return to work. Dr. Thry
determined Plaintiff would benefit from Sfours of vocational counseling to as

him in finding a new job, and estimated Ptdfncould return to work within six t
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twelve months. Dr. Thrushaed the cost of the vocatial services would be $1
per hour. Dr. Thrush did not find Pl&ifh would need vocatinal rehabilitation o
training. Dr. Thrush also did not belieWaintiff's age would be an obstacle

finding employment.

Dr. Thrush opined that Plaintiff could be qualified for the followi

occupations: Warehouse Supervisor, Prtidac Supervisor, Procurement Clg
Production/Plan/Expedite Clerk, or Tool ilErSupervisor. Dr.Thrush stated th
Plaintiff's earning capacity for theselbs ranges from $41,72.005 per year
$57,429.00 per year.

Dr. Thrush stated that Plaintiff'gocational expert, Mr. Andersen, had
medical foundation for his opinion that Plafihcan only work part-time. Dr. Thrus
opined that Plaintiff could retn to work full-time. Mr. Thrush also disagreed W
the occupations Mr. Anderson identified for Bit#f. He noted that three of the fd
occupations did not meet the criteria that thaty be sedentary gemi-sedentary alf
use Plaintiff’'s previousvork experience.

N. Robert R. Trout, Phd.

Defendant called Robert R.dut as an expert witness. Dr. Trout is a consu

economist. Dr. Trout calculatdlaintiff's economic loss as a result of his injury.
Trout set forth five alternate scenarios lshea the different treatment opinions of
medical doctors, and Dr. Thrush’s opiniomgaeding what types of jobs are availa
to Plaintiff.

Under the first scenario, Dr. Trout found Plaintiff's total past and fi
economic damages, after taxand business expensesrevéaken out, would K
$14,714.00. The first scenario was base®omdsit’'s records showing Plaintiff hi
a knee strain, no surgery was required, andRkantiff could return to his prior wo
at NASSCO by April 1, 2012. In the secorm@sario, Plaintiff’s total losses would
$949,976.00. The second scenario was base®r. Levine’s report after he h

performed the arthroscopic surgery. PRidi was limited to semi-sedentary wo
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with an expected return to work date ©ttober 1, 2013. In the third scenalio,

Plaintiff's total losses would be $212,108. The third scenario was based on
Nissanoff's first report, which was issuedgorto Plaintiff's second surgery. Ung
the third scenario, Plaintiff had no work msions, and could have returned to
prior work at NASSCO by July 1, 2014. tine fourth and fifth scenarios, Plaintif
total losses were $991,524.00. The foudgdnsrio was based on Dr. Serocki’s rey
and the restriction that Plaintiff could orgrform sedentary work. The fifth sceng
was based on Dr. Nissanoff’'s second reparty Bmited Plaintiff to semi-sedentg
work. Under both scenarios, Plaintiff hadexpected return to work date of Octo
1, 2014. The total economic damages figureetach of the scenarios set forth by
Trout included the cost of vocational réfdation. Dr. Trout also opined th
Plaintiff's estimated retiremeiienefit loss was $149,308.00.
IV. FINDINGS OF FACT

A.  Stipulated Facts

The following facts were admitted by the parties and are adopted by the
as findings of fact:
1. The date of Plaintiff's alleged ad&@nt aboard the USS McCLUSKY w

December 2, 2011.

2.  Atall times relevant, the ship wasoublic vessel of the United States.

3.  On the date of Plaintiff's allegeaccident boarding the ship, he \
employed by National Steel and ShipbwulgiCompany (“NASSCQ”) as a machin
general supervisor.

4, At the time of his alleged accidig the vessel was manned by active (
service members of the UniteStates Navy, which maintained a gangway watc
the vessel.
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5. At the time of his alleged accident boarding the ship, a black A

appearing pallet board was positioned undenissel end of the gangway or brow.

6. The entire boarding device was untige control of Defendant.

7.  An injury-producing accident involag a different ship repairwork
boarding a different Navy vessel at the Pé&trbor Naval shipya in Honolulu hac
occurred several years before Plainaffeged he was injured boarding the U
McCLUSKY in San Diego. That prior accident involved the use of a wooden m
handling pallet which either broke in thecident or was already broken, whereas
subject pallet in this case was describebeiang made of plastic and was not brol
In the earlier case, a post-accident safetytalas issued by the Navy’s safety off
at its Hawaii shipyard facility regarding the disfavored placement of wooden
per se under boarding devicas its ships at that particular facility without addin
smooth surface. There was no mention of tleeafplastic pallets in the alert, whi
stated in part that “Material [handling] pallets were not intended for ug
walking/working platforms or steps/staird.he uneven surface of the pallets cre
by the open sections betwee thood planks creates apjping hazard. When used
this manner they are often damagedgating an additional hazard to persoj
stepping on them.”

8. A pallet, described as plastic, wasplace under the boarding device

the USS McCLUSKY on the day of&ttiff's alleged accident.
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9.  The use of the plastic appearing pallet, and the manner of its plac
did not provide a safe step for the useciwilian repair workers employed by priva
contractors in accessing the ship becaudal not provide a solid, uniform and ndg
slip surface.

10. Because of the unsafe conditiontbé particular boarding device on
ship on the day Plaintiff aliges he was injured, includirtge use of the exact pal
which was used that day and its positiorder the vessel end of the gangway/b
the United States as owner of the ship thile provide a safe ma@s of access to t
vessel for an experienced ship repair worker such as this Plaintiff.

11. The NASSCO fellow employee, who whearding before Plaintiff, hg
observed moisture on the pallgét had no problem boarding.

12. Plaintiff did not seek immediate medical attention for his alleged injy

emen

ate

-

the

et

[OW,

\d

iry.

13. Plaintiff continued working the renmaler of the day after his alleged

injury took place, and over ttHiellowing weekend on overtime.

14. He first went to the medical cim at NASSCO seven days after
alleged incident occurred.

15. Dr. Adsit found Plaintiff fit to cotinue working onDecember 22, 201
three weeks after the alleged incident.

16. Plaintiff was first found temporarilgisabled by Dr. Levine and stopy

working, on February 2, 2012, two monthter the allegedccident occurred.
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17. In May 2012, Dr. Larry Dodge fountthat plaintiff was not temporari
disabled.

18. Plaintiff is now 44 years old.

19. He has not worked at any job since February 2, 2012.

20. Plaintiff underwent right knee artlsoopic surgery on August 1, 20

by Dr. Sidney Levine and p&at knee replacement surgery on September 19, 201

Dr. John Serocki.

B. Evidence from Trial

Based upon a preponderancetw admissible evidencetinduced at trial, th
Court makes the following additional findings:

1. Plaintiff was injured while bading the USS McCLUSKY on Deceml
2, 2011, when his foot slipped on a plastic pallet.

2. Plaintiff sustained a full thicknes&andral fracture of his right pate
when he slipped on the plastic pallet. Riidi's injury was atraumatic injury, an
was not a preexisting injury @rcumulative injury.

3. Plaintiff did not exacerbate hisjumy by continuing to work following
the incident. Plaintiff reasonably believed the injury might resolve on its own.

4, Plaintiff sought medical care within a reasonable amount of
following the incident, and Rintiff complied with the aters and recommendationg
his treating physicians. Plaintiff made earnest effort to rehabilitate himself.

5. The condition of the boarding deei and the plastic pallet caus
Plaintiff’'s injury and damages.

6. Plaintiff was injured as a result Blefendant’s negligence in failing

provide a safe means afcess to the vessel.
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7. Plaintiff was using reasonable cavben boarding the vessel. Plaintiff
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did not cause and was not contributorily at fault for the incident or his injuries.

8. Plaintiff has reasonably mitigated his damages by seeking, obtaini
following appropriate medical care, treatmh@nd advice, anldy pursuing vocationi
training to obtain substitute re-employment.

9. Plaintiff will not be able to returto his usual and customary occupa
as a machinery general supervisor at NASSCO.

10. Plaintiff is capable of returning tework full time, in semi-sedenta
position in the future. Plaintiff will needocational rehabilitatiomn order to obtai
employment.

11. Plaintiff will require a total knee peacement surgery in the future. T
need for the full-knee replacement suggemas caused by Defendant’s negligence.

12. As a result of Defendant's regnce, Plaintiff sustained damag
including past and future wage loss, pastl future medicab>g@enses, and past 3
future pain and suffering.

V. CONCLUSIONS OF LAW

1. Defendant breached its duty tofed maintain areas and equipm
under its control and to turndhvessel over to the repairmengluding Plaintiff, in
safe condition, and to pvide a safe means of access to the vessel.

2. As a result of Defendant’s regence, Plaintiff was injured. TH
condition of the boarding dese was the proximate cause of plaintiff's injury
damages.

3. Plaintiff was not at fault, and wanot contributorily negligent for tk
accident.

4, Plaintiff has properly mitigated his damages.

The reasonable value of futuredical expenses is $50,000.00.

Plaintiff’'s damages for past @& loss, after tees are $270,949.00.

© N o O

Plaintiff's damages for future wagdgess, loss of fringe benefits, pres
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cash value, after taxes, and sbonal rehabilithon are $959,877.15.

9. Plaintif's damages for past n@&tonomic pain and suffering are

$200,000.00.

10. Plaintiffs damages for futur@on-economic pain and suffering
$340,000.00.

11. Plaintiff is entitled to a judgmeragainst Defendant United States
America in the total amount of $1,855,149.6Ws costs and statutory interest fi
the date of the judgment. 46 U.S.C. 88 30911, 31107.

VI. CONCLUSION

Based on the foregoing, the Court findsfavor of Plaintiff Douglas Strau
and against the Defendant United StateArmkrica, and awards Plaintiff damage{
the amount of $1,855,149.67.The Clerk of the Court idirected to enter judgme
according to this order.

IT1S SO ORDERED.
Dated: March 2, 2015

@g/ j /Z( /(«./Z/kdl.»;j /""
DAVID’H. BARTICK
United States Magistrate Judge

2The parties stipulated that the amount®&CO has paid for medical expenses is
$34,323.52. NASSCO has also paid 4858.51 in disability indemnity and
$31,852.76 in other expenses. (ECE Mp7.) Therefore, NASSCO is entitled to
recover its full lien of $250,834.7®arwin v. United Stategt35 F.Supp. 501 (N.D.
Cal. 1977).
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