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Doc. 22
UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA
RICHARD B. TONINI CASE NO. 12¢v637 WQH (WMC)
Plaintiff, ORDER
VS.
MANDARICH LAW GROUP, LLP;
CACH, LLC,
Defendants

HAYES: Judge:

The matter before the Court is the Motion to Dismiss filed by Defendant Manc
Law Group, LLP. (ECF No. 7).
l. Background

larich

On March 14, 2012, Plaintiff initiated this action by filing the Complaint against

Defendant Mandarich Law Group, LLP (“Mandarich Law Group”) for improperly obtai
Plaintiff's credit report on two occasions on behalf of Cach, LLC (“Cach”). On May 7, !

Defendant Cach filed an Answer.

On May 14, 2012, Defendant Mandarich Law Group filed a Motion to Dismiss|

May17, 2012, Cach filed a notice of joinder to the Motion to Dismiss.

hing

P012,

On

! Cach seeks to join ie Motion to Dismiss filé by Mandarich Law Group. Cac

Rule of Civil Procedure 12(c). Cach contetiust the standard f@ motion to dismiss an

h

motion for judgment on the pleadings “are virtually interchangeable.” (ECF No. 10(at 3)

contends that it is permitted to file a motfonjudgment on the pleadings pursuantto FefEraI

Plaintiff has not opposed the joinder of Cach in the Motion to Dismiss. The Court p
Cach to join in the Motion to Dismiss filed by Mandarich Law Group.

-1- 12cv637 WQH (WMC)

rmit

Dockets.Justia

com


http://dockets.justia.com/docket/california/casdce/3:2012cv00637/378791/
http://docs.justia.com/cases/federal/district-courts/california/casdce/3:2012cv00637/378791/22/
http://dockets.justia.com/

© 00 N O 0o B~ W N PP

N N RN NN DNNNDNDNRRR R R PR B R R
W N o oA W NP O © 0N O 00 W N B O

On May 29, 2012, Plaintiff filed an Opposition.

OnJune 1, 2012, Mandarich Law Group filed a request for judicial notice. On Ju

ne 1:

2012,Mandarich Law Group filed a ReptyOn June 11, 2012, Cach filed a notice of joinder

to the Reply.
[I.  Allegations of the Complaint

“Plaintiff pulled his consumer credit report from the three major credit repg
agencies and found entries that he was unfamiliar with in the reports.” (ECF No. 1
“Plaintiff determined that his consumer credit report had been pulled on various occg
by various entities he did not recognize and without his cons&htdt § 8.

Plaintiff asserts a claim for violation of the Fair Credit Reporting Act (“FCRA”)
U.S.C. 8§ 1681 against Mandarich Law Group and Cach. “On July 5, 2011 and on Sej
16, 2011, Defendant [Mandarich Law Group] on behalf of [Cach] obtained the Trans
consumer credit report for the Plaintiff with no permissible purpose in violation of FCR
U.S.C. 81681b.”ld. at  19. “Plaintiff has never haay business dealings or any accol
with, made application for credit from, made application for employment with, applig
insurance from, or received a bona fide offer of credit from the Defendanlid..at'f17. “At
no time did Plaintiff give higonsent for [Mandarich Law Group and Cach] to acquire
consumer credit report from any credit reporting agendy.’at § 18. Plaintiff alleges th
“[t]he action of [Mandarich Law Group and Cach] ... was a willful violation of FCRA
U.S.C. 8 1681b and an egregious violation of Plaintiffs right to privaldy.at  20.

Plaintiff also asserts a claim for violation of the Rosenthal Fair Debt Collg

Practices Act (“RFDCPA") pursuant to California Civil Code section 1788 et seq. a

Mandarich Law Group and Cach. Plaintiff alleges the same facts to support the RF

claim as he alleged to support the FCRA claim.

_ 2 0OnJune 18, 2012, Plaintiff filed an objectito the reply. Plaintiff seeks an orc
striking the re_Ip\I]y from the docket the on the grounds that Plaintiff was not provided a
the reply until Ju .
served with the reply on July 11, 2012 througacpiment of the Reﬂ% in the U.S. Posg
Service mail. Service was adequate pursuant to the local Gde€ivLR 7.1(e)(3).
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II1.  Request for Judicial Notice

Defendants have submitted a request for judicial notice of the summons and co
filed on October 10, 2011 in the Superior Court of California for the County of San
titted Cach, LLC v. Richard B. Tonincase number 37-2011-58728-CL-CL-NC and

mplai
Diegc
the

summons and complaint filed on April 3, 2012 in the Superior Court of California for the

County of San Diego titledCach, LLC v. Richard B. Toninicase numbefr

37-2012-52492-CL-CL-NC.
The October 10, 2011 complaint was filed by Mandarich Law Group on behalf of

Cach

Cach asserts that it is the assignee oéditcard account between MBNA America, N.A. and

Richard Tonini. The complaint asserts two claims against Tonini including breach of ¢

bntrac

and account stated regarding an alleged credit card account balance of $24,076.71. The A

3, 2012 complaint was filed by Mandarich Law Group on behalf off Cach. Cach assefrts th

it is the assignee of a credit card account between Bank of America, N.A. and Richard

Tonir

The complaint asserts two claims against Tonini including breach of contract and gccou

stated regarding an alleged credit card account balance of $8,166.12.

Federal Rule of Evidence 201 provides thauticially noticed fact must be one n

ot

subject to reasonable dispute in that it is ... capable of accurate and ready determirjation

resort to sources whose accuracy cannot reasonably be questioned.” Fed R. Evid
Courts may take judicial notice of their own retsy and may also take judicial notice of ot
courts’ proceedings if they “directly relate to matters before the codeyes v. Woodford
444 F. Supp. 2d 1127, 1136-37 (S.D. Cal. 2086 also United States ex rel. Robin
Rancheria Citizens Council v. Borneo, @71 F.2d 244, 248 (9th Cir. 1992).

The request for judicial notice of the summons and complaint filé&hoh, LLC v.

Richard B. Toninicase number 37-2011-58728-CL-CL-NC d&akch, LLC v. Richard B.

Tonini, case number 37-2012-52492-CL-CL-NC is GRANTED.
IV. Contentions of the Parties
Defendants contend that Mandarich Law Group is a debt collector who was reta

Cachto collect Plaintiff's delinquent credit card debts. Defendants contend that the alle
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of the Complaint that Defendants did not have a permissible purpose to obtain Plaintiff’

report are vague and conclusory. Defendamtsand the FCRA provides a debt collector n

5 Crec

nay

obtain a credit report in the course of collegta debt. Defendants contend that “Plaintiff is

well aware of the purpose for which Defendaritgzlihis credit report” because “Plaintiff af
Defendants are in the midst of state court actions involving these debts.” (ECF No.
Plaintiff contends that he has satisfied the requirements of notice pleading. P
contends that there is “no evidence of any ‘account’ [on which he owes a debt becaus
Is nothing on the record of any signed contradrainal agreement before the court.” (E
No. 12 at 4). Plaintiff contends that he is “vigorously defending himself in both lawsui
Id. Plaintiff contends that a credit card account is not the type of account for which

collector may pull a credit report in the course of collecting a deb{citing the definition

nd
f at 7
laintif
e t]he
CF

[S ...

a del

of “account” in the Electronic Fund Transfers Act, 15 U.S.C. 8 1693a and the definifion o

“open end credit plan” in the Truth in Lending Act, 15 U.S.C. § 1602).
V.  Applicable Standard Law

Federal Rule of Civil Procedure 12(b)(6) permits dismissal for “failure to state a
upon which relief can be granted.” Fed. R. CiviEb)(6). Federal Rule of Civil Procedu
8(a) provides: “A pleading that states a claim for relief must contain ... a short anc
statement of the claim showing that the pleader is entitled to relief.” Fed. R. Civ. P. &
Dismissal under Rule 12(b)(6) is appropriate where the complaint lacks a cognizab
theory or sufficient facts to support a cognizable legal the&deg. Balistreri v. Pacifica Polic
Dep't, 901 F.2d 696, 699 (9th Cir. 1990).

To sufficiently state a claim to relief and survive a Rule 12(b)(6) motion, a com
“does not need detailed factual allegations” but the “[flactual allegations must be enc
raise a right to relief above the speculative lev8ell Atl. Corp. v. Twomb|y650 U.S. 544
555 (2007). “[A] plaintiff's obligation to providéhe ‘grounds’ of his ‘entitle[ment] to relie
requires more than labels and conclusions, &éoighaulaic recitation of the elements of a ca
of action will not do.” Id. (quoting Fed. R. Civ. RB(a)(2)). When considering a motion

dismiss, a court must accept as true all “well-pleaded factual allegatidsiscroft v. Igbal
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556 U.S. 662, 679 (2009). However, a court is not “required to accept as true allegati

are merely conclusory, unwarranted deductions of fact, or unreasonable infer&pceséll

v. Golden State Warrioy2266 F.3d 979, 988 (9th Cir. 200Ege, e.g., Doe | v. Wal-Mat

Stores, InG.572 F.3d 677, 683 (9th Cir. 2009) (“Plaintiffs’ general statement that Wal-
exercised control over their day-to-day employment is a conclusion, not a factual all¢
stated with any specificity. We need not accept Plaintiffs’ unwarranted conclus
reviewing a motion to dismiss.”). “In sum, for a complaint to survive a motion to dismis
non-conclusory factual content, and reasonable inferences from that content, must be |
suggestive of a claim entitling the plaintiff to relieMoss v. U.S. Secret Serv72 F.3d 962
969 (9th Cir. 2009) (quotations omitted).
VI. Federal Law Claims

The FCRA imposes civil liability againstd]ny person who obtains a consumer rej
from a consumer reporting agency under false pretenses or knowingly without a perr]
purpose ....” 15 U.S.C. 88 1681n(bg¢e also Rush v. Macy's New York, @5 F.2d 1554
1557 (11th Cir.1985) (“[C]ivil liability for improper use and dissemination of cr,

information may be imposed only on a consumer reporting agency or user of re

NS tk

Mart
pgatic
on ir
S, the

plausi

port
nissik
edit

porte

information who willfully or negligently violas the FCRA.” ). A consumer report is “any

information by a consumer reporting agency bearing on a consumer’s credit worthin
15 U.S.C. § 168la(d)(1). The FCRA ligsveral permissiblpurposes for obtaining

consumer report including that a consum@oréng agency may provide a consumer rej

PSS ..
A

bort

to “a person which it has reason to believe ... intends to use the information in connectjon wi

a credit transaction involving the consumer on whom the information is to be furnish

bd an

involving the extension of credit to, or review or collection of an account of, the consumer ....

15 U.S.C. § 1681b.

“A collection agency is permitted to obtain a consumer report if the agency is dqing s

for the purposes of collecting a debtPyle v. First Nat. Collection Bureaw;ase No.

1:12cv288-AWI-SKO, 2012 WL 1413970 at *3 (E.D. Cal. Apr. 23, 2012) (concluding that

plaintiff's allegations were vague and conclusory on the grounds that the allegatiops th
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plaintiff “never at anytime had any business dealing or accounts with the Defendant” fails t

establish that Defendant’s activities were impermissible.). “Where a permissible purpose fi

obtaining the credit information is demonstrated, then, as a matter of law, the informatio

cannot have been obtained under false pretens€®fretta v. Capital Acquisitions ¢

Y

Management CoCase No. C-02-05561 RMW, 2003 WL 21383757 at *5 (N.D. Cal. May 5,

2003) (granting a motion to dismiss a claim under FCRA because “defendant olptaine

plaintiff's consumer report ... in connectionthvan effort to collect a debt.”) (citatior

omitted).

S

In this case, Plaintiff makes vague and conclusory allegations that Defepdant

Mandarich Law Group and Cach “obtained the TransUnion consumer credit report ffor th

Plaintiff with no permissible purpose .... [because] Plaintiff has never had any bu

sines

dealings or any accounts with, made application for credit from, made applicatipn fo

employment with, applied for insurance from, or received a bona fide offer of credit fra

m the

Defendants.” (ECF No. 1 at 117, 1$89e also Pyl€2012 WL 1413970 at 3. The Court finds

that Plaintiff has failed to allege sufficient facts to state a claim for violation of the H

CRA

against Defendants Mandarich Law Group and Cach. The Court concludes that Plaiptiff h

failed to set forth sufficient facts to show that Defendants’ actions were not permissiblg¢ unds

the FCRA.
VIl. StatelLaw Claims

The Complaint alleges that federal question jurisdiction exists pursuant to 28 U
1331. (ECF No. 1 T 1). The Complaint assartsaim pursuant to theCRA, 15 U.S.C. §
1681, and the RFDCPA, California Civil Code section 1788 et seq.

The federal supplemental jurisdiction statute provides: “[IJn any civil action of w

S.C.

hich

the district courts have original jurisdiction, the district courts shall have supplementa

jurisdiction over all other claims that are so related to claims in the action within such (]
[

jurisdiction that they form part of the sawaese or controversy under Article 11l of the Un

rigine
ed

States Constitution.” 28 U.S.C. 8§ 1367(a). A district court may decline to exprcise

supplemental jurisdiction over a state law claim if:
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(1) the claim raises a novel or complex issue of State law,

(2) the claim substantially predominates over the claim or claims over which the
district court has original jurisdiction,

(3) the district court has dismissed all claims over which it has original
jurisdiction, or

(4) in exceptional circumstances, there are other compelling reasons for
declining jurisdiction.

28 U.S.C. 81367(c). Inthis case, the Court has dismissed the federal claim against Defenda

The Court declines to exercise supplemental jurisdiction over the state law claims

Defendants pursuant to 28 U.S.C. 81367&3e Ove v. Gwinrk64 F.3d 817, 826 (9th Cir.

2001) (“A court may decline to exercise suppéenal jurisdiction over related state-law clai
once it has dismissed all claims over which it has original jurisdiction.”). Accordingly
Motion to Dismiss the remaining state law claim is GRANTED.
VIII. Conclusion

ITISHEREBY ORDERED the Motion to Dismiss filed by Defendants Mandarich
Group, LLP and Cach, LLC (ECF Nos. 7, 10) is GRANTED. The Complaintis DISMIS
No later than thirty daysom the date of this Order, Plaintiff may file a motion for leav

file a firstamended complaint along with a proposed first amended complaint. If Plainti

not file a motion for leave to file an amended complaint, the Court will close the case|

DATED: July 9, 2012

it 2. A
WILLIAM Q. HAYE
United States District Judge
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