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8 UNITED STATES DISTRICT COURT

9 SOUTHERN DISTRICT OF CALIFORNIA
101 JANE DOE, CivilNo.  12-cv-0689-MMA (DHB)
11 Plaintiff,

ORDER RESOLVING JOINT
12 V. MOTION FOR DETERMINATION
OF DISCOVERY DISPUTE
13] THE CITY OF SAN DIEGO, et al., REGARDING VARIOUSISSUES
14
Defendants [ECF No. 115]

15
16
17 On June 3, 2013, the parties filed anddotion for Determination of Discovery

18| Dispute Regarding Various Issues (“Joint Motion”). (ECF No. 115.) After a thorough
19| review of the parties’ arguments and @nde, the Court issues the following Order to
20| resolve the issues in dispute.

21 |. BACKGROUND
22 Plaintiff's allegations in this case aweell-known to the Court and the partigs.
23| Therefore, they will not be summarized at lengttinia Order. Suffice it to say that Plaintjff
24| seeks to recover compensatory and punitive dasitrom the City of San Diego, its police
25( department and several curranid former police officerisased on a March 8, 2011 sexpal
26| assault committed by one of the former offg;@efendant Anthony Arevalos. In November
27\ 2011, Defendant Arevalos was convicted oftiple felony and misdemeanor counts arisjng
28| out of on-duty sexual assault§ various female victimgancluding Plaintiff. Defendanit

12cv689-MMA (DHB)

Dockets.JustiaJcom


http://dockets.justia.com/docket/california/casdce/3:2012cv00689/379423/
http://docs.justia.com/cases/federal/district-courts/california/casdce/3:2012cv00689/379423/132/
http://dockets.justia.com/

© 00 N oo O M~ W N PP

N NN NN N N NDND P B P B P P PP re
© N o 00 A W N P O © © N O o » W N B O

Arevalos was sentenced to more than eigrdrs in state prison, and he is currel
incarcerated at the CalifomiSubstance Abuse Treatment Facility and State Pris
Corcoran, California. Defendant Arevalosstappealed his criminal convictions and
appeal remains pending before the California Court of Appeal.

II. DISCUSSION
A.  Further Deposition Testimony of Jane Doeand Brad T.

ntly
DN 1N
the

Defendants seek to re-opee thepositions of Plaintiff arapercipient witness, Br
T., in order to ask questions “regarding theunaof any sexual rei@nship, the existen

d

of any past or current sedualationship between them, and the effect that the subject

incident may have had on theexual relationship.” (ECNo. 115 at 2:17-19.) Defendant

contends these topics are “highly relevar®laintiff's alleged emotional distress.fd(at
2:23.)
1. Parties’ Arguments

Defendants assert several argumentsupport of their request to re-open
depositions of Plaintiff and Brad T. Fir&efendants contend good sawexists to perm
the depositions of Plaintiff and Brad {b. exceed the seven holimit imposed by Rulg
30(d)(1) “because defense counsel was prevented from thoroughly examining
witnesses by Plaintiff's counselid( at 3:13-15), and that “Plaintiff's counsel incessa
coached, lectured and intinaitkd the witnesses.”ld| at 3:22-23.) Second, Defendan;

contend they should be permitted to inquimeo Plaintiff's sexual history and curre

he

—+

| the
ntly
S

Nt

romantic relationship(s) givendahPlaintiff is seeking to recover emotional distress damages.

(Id.at5:1-11.) Defendants maintain that R442 of the Federal Ruidef Evidence “permit:
discovery regarding an allegsdxual assault victim’s pas¢xual history or predispositic
in cases involving sexual offenses if certain conditions are met, including relevanc)
showing that the information cannotdigained except through discoveryld.@t 5:14-17.)
Third, Defendants assert they are not saghko discover evidencef Plaintiff's sexual

history for purposes gendsaprohibited by Rule 412i.e., to prove Plaintiff engaged in

other sexual behavior or fiove her sexual predispositiomther, Defendants seek tf
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evidence to “test Plaintiff's credibility do prove the extent of her damagedd. at 5:18-

6:1.) Fourth, Defendants claim that becalentiff has placed hanental and emotiona
state at issue in this case, they are entitléalquire whether theexual assdiby Defendant

Arevalos “impacted her ability to trust peopledao be intimate and interact socially” and

whether any prior traumatic sexual assaulttexisat would contribute towards her curr
mental and emotional stated.(at 6:3-22.)
Plaintiff opposes Defendants request topen the depositions of Plaintiff and Br

eNt

ad

T. in order to inquire into Plaintiff's sexualdtory. First, Plaintiff contends that she has

already answered invasive questioning regarding the sexualtaasduher emotional

distress damages allegation, including that siffers from post-traumatic stress disornder

and major depressive disorddd. @t 9:27-5.) Second, Plaiffiargues Defendant has faile
to adequately meet and confer prior tovimg to compel the additional depositionkl. at
10:12-21.) Third, Plaintiff claims Defendts are seeking to degrade, humiliate

d

14

Aand

intimidate her, her fands and her family.(Id. at 10:22-25.) Fourth, Plaintiff argues Rule
412 “stands as a shield against the expansion of the single-session seven-hour timg limit

the type of sexually intrusive quesing sought by the defendants.1d.(at 11:22-24.)

Specifically, Plaintiff argues the policiasmderlying Rule 412 must be considered in

determining whether to allowng discovery into her sexualgtory and behavior, and th

Defendants have “not sufficiently articulatetiat relevant anddmissible evidence might

be garnered from second depiosis sessions that wouwdbstantially outweigh the dangers

[at

J7J

of harm to the victim, or justify the privacy intrusion upon a possible current and/dr pas

lover. Nor has the CITY é&ablished that it cannot obtain this evidence through othe

intrusive, less burdensomediess humiliating means — asitastance, written interrogato-

The Court does not view defense counsel’s efforts to inquiry into Plaintiff's

sexual practices to be made in bad faith.r Nalefense counsel attempting to eng%g:e '

im roPer voyeurism or a “prurient romp” through Plaintiff’'s sexual behavior. (
115 at 13:23-14:1%ee alsa=CF No. 115-3 at 13:4-7 (accusing defense counsel of
fin laintiff's counsel’s continual persdratacks on defense counsel to be excessi
and improper. The Court cautions all counsel to keep in mind the high standards @
rsozressmnallsm that is expected for practitioners in this C&@eelLocal Civil Rule

3 12cv689-MMA (DHB)
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ries.” (d.at 11:25-13:16.)
2. Applicable Rules

Litigants “may obtain discovery regangj any nonprivileged mattéhat is relevan
to any party’s claim or defenseFeD. R. Civ. P.26(b)(1). In addition, “[flor good caus

—

(D

the court may order discovery of any mattéevant to the subject matter involved in the

action. Relevant information need not be ahifle at the trial if the discovery appe

reasonably calculated to lead to thecovery of admissible evidenceld. The relevance

standard is thus commonly recognized as ondshedcessarily broad in scope in order
encompass any matter that bearsor that reasonably couledd to other matter that cou
bear on, any issue thatas may be in the caseOppenheimer Fund, Inc. v. Sandet87
U.S. 340, 351 (1978) (citinglickman v. Taylar329 U.S. 495, 501 (1947)). Howev
broadly defined, dlevancy is not without “ultima and necessary boundarieslickman
329 U.S. at 507. Accordingly, district coun@ve broad discretion tdetermine relevanc
for discovery purposesSee Hallett v. Morgar296 F.3d 732, 751 (9th Cir. 2002).
Federal Rule of Civil Prockire 26 permits a court, fgpod cause, to “issue an org
to protect a party or person from annoyarmgabarrassment, oppression, or undue bu
or expense, including one or more of tledowing: (A) forbidding the disclosure ¢

discovery; . . . (C) prescribg a discovery method other thane selected by the party

seeking discovery; [and] (D) forbidding inquiry into certain matters, or limiting the s
of disclosure or discovery to certain mattersep/R. Civ. P. 26(c)(1)(A), (C) and (D).

Federal Rule of Evidence 412 providdsat “[tlhe following evidence is ng
admissible in a civil or criminal proceeding involving alleged sexual misconduc
evidence offered to prove thatvictim engaged in otherxagal behavior; or (2) evidenc
offered to prove a victim’sexual predisposition.”&#.R.EviD.412(a). However, Rule 41
contains express exceptions to this exclusypnale, including: “In a civil case, the cou
may admit evidence offered to prove a viciisexual behavior or sexual predispositio
its probative value substantially outweighs tlaager of harm to any victim and of unf
prejudice to any party. Thegart may admit evidence of a victim’s reputation only if
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victim has placed it in controversy.” "EB. R.EvID. 412(b)(2).
The advisory committee notes to the 1994 amendments to Rule 412 provide
into the purpose of the Rule and its applicability to discovery:

[Rule 412] aims to safeguatide alleged victim a%am_the invasion of privacy,
potential embarrassment and sexual stgmm%t at is associated with public
disclosure of intimate sexual detasiad the infusion of sexual innuendo into
the factfinding process. By affordingctims protection in most instances, the
rule also encourages victims of sexu@conduct to institute and to participate
in legal proceedings against alleged offenders.

Rule 412 seeks to achieve theseeobiyes by barring evidence relating
to the alleged victim's sexual behar or alleged sexual predisposition,
whether oftered as substantiveidance or for impeachment, except in
designated circumstances in whithe probative value of the evidence
signiticantly outweighs possible harm to the victim.

Past sexual activitiesoanotes all activities that involve actual physical
conduct, i.e. sexual intercoursesexual contact. [Citations.]

[Rule 412] also excludels] all other evidence relating to an alleged victim of
sexual misconduct that is offered poove a sexual predisposition. This
amendment is designed to exclude ewck that does not directly refer to
sexual activities or thoughts but thag fhroponent believes may have a sexual
connotation for the factfinder. Admissi of such evidence would contravene
Rule 412’s objectives of shielding takeged victim fron potential embarrass-
ment and safeguarding the victim against stereotypical thinking. Consequently
unless the (b)%Z) exception is satisfiedidence such as that relating to the
alleged victim’s node of dress, speech, or life-style will not be admissible.

The reason for extending Rule 412 tolarases is equally obvious. The need

to protect alleged victims against invasions of privacy, potential embarrass-

ment, and unwarranted sexual stereotypamgl, the wish to encourage victims

to come forward when they havedn sexually molested do not disappear

because the context has shifted frorarianinal” prosecution to a claim tor

damages or injunctive relief. Therg a _stron? social policy in not only
unishing thosé who engage in sexuaeunduct, but in also providing relief

o the victim. Thus, Rulé12 applies in any civil casn which a person claims

to be the victim of saial misconduct, such astems for sexual battery or

sexual harassment.

FED. R.EVID. 412 advisory committee’s notes.
Although Rule 412 governs tlaeimissibilityof sexual behavior evidence rather t

its discoverability the policies underlying the Rumust be consideredsee Barsamian y.

5 12cv689-MMA (DHB)
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City of KingsburgNo. 1:07-cv-00316 OWW GSA, 2008 U.S. Dist. LEXIS 44777, at*12-13

(E.D. Cal. May 22, 2008) (quotirgjackmon v. Buckne®32 F. Supp. 1126, 1127-28 (S

D.

Ind. 1996)) (“To avoid undermining Rule 41the court must ‘consider precisely the

potential relevance of such evidence and prevent its use for purposes of exploit

ng

stereotypes or subjecting a party or wimeo gratuitous embarrassment and invasign of

privacy.”); Herron v. Eastern Indus., IndNo. 5:07cv35/RH/EMT, 2007 U.S. Dist. LEX
69339, at *7-8 (N.D. Fl. Sept. 19, 2007) (citing numerous cases to support the con
“that the majority of district courts that Ve addressed whether IRu12 is applicable t
discovery have held that it relevant in the resolution & discovery dispute.”) (“Th

S

iclusi

|}

D

relevance standard in Rule 26 is the govegrstandard for discovery, but the court must

determine whether the information sought shdaddsubject to discovery in light of the

policy underlying Rule 412 that protecwictims of sexual misconduct from undue

embarrassment and intrusion into their private affair&ipons v. Food Lion, IndNo. 98-
1197-Civ-T-23F, 1999 U.S. Dist. LEXIS 23576,*6t(M.D. Fl. Feb.19, 1998) (“[Wihile
relevance rather than admisitity is the governing standarfdr discovery, the Court mu
determine whether the information requestedusd be ordered disclosed in light of ‘t
policy underlying Rule 412 that protectsctims of sexual misconduct from und
embarrassment and intrusion into their private affairs.”™) (Quddagchez v. Zabihil66
F.R.D. 500, 502 (D. N.M. 1996 Miller v. Sweetheart Cup Co., Ind¢No. 1:96:cv111, 199
U.S. Dist. LEXIS 24298, at *6 (N.D. Ga. Oct. 15, 1997) (“The standard is still
articulated in Rule 26 -- that is, whether thatter is reasonably calculated to lead to
discovery of admissible evidence. Thus, whether [the information sought] con
material protected by Rule 412 is not detmative of the issel of discovery.”)Giron v.
Corrections Corp. of Am981 F. Supp. 1406, 1407 (D. N.M. 1997) (“Although Rule
controls the admissibility of evidence rathbkan its discoverability, it must inform tf
proper scope of discovery in this case.”) (citBayta v. City and Cnty. of Honoluld69
F.R.D. 132 (D. Hawaii 1996)Barta, 169 F.R.D. at 135 (“Although Rule 412 is ar
controlling the admissibility afvidence rather than its d@scerability, Rule 412 must inforr
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the proper scope of discovery.”).

3. Analysis
As noted above, Defendants claim the adddil information they seek from Plaint

and Brad T. is relevant to “test Plaintiftsedibility or prove the extent of her damages.

ff

(ECF No. 115 at 6:1.) Howewewith respect to credibility, the Court is not persuaded

Defendants have met their burden of demwaieig that the probative value of t
information they seek substantially outweighe harm Plaintiff would experience if h
sexual behavior wete be discussed endeposition settingsee J.W. v. City of Oxnagrido.

e

er

CV 07-6191-CAS (SHx), 2008 U.S. Dist. LEXIS 91366, at *8 (C.D. Cal. Oct. 27, 2008)
(“The probative value of her sexual behavior to help determine whether plaintiff is credibl

does not substantially outweigletdanger of harm to plaintifPlaintiff’'s credibility can be

addressed in other ways, suhthrough her inconsistent staents regarding the incidgnt

itself.”); Macklin, 257 F.R.D. at 605 (concluding that “[2eflants’ arguments as to the n¢ed

to explore Plaintiff's past sexual conduct farrposes of impeachment is unpersuasive. . .

. [T]o the extent Defendantt@mpt to use this avenuedaiiestioning to discover eviden
for impeachment that they do not currently have, the effort suggests something in th
of a fishing expedition.”).

However, with respect to damages, the €syversuaded that inquiry into Plaintiff
sexual history and behavior is reasonably catedl#o lead to the discovery of admissi

evidence. Plaintiff has alleged that the séagaault perpetrated Befendant Arevalos hgs

caused her to suffer emotional distress, among other thir®ge, €.g.Third Amended
Complaint, ECF No. 95 at 1 49 (alleging Bt&f “suffered physical harm, serious a
severe emotional distress, agby, depression, humiliation, shame, loss of sleep, fea
rage”).) The nature and extent of Plainti#€siotional distresspa the manner in which
Is manifested, is therefore relevant to thdiparclaims and defensed hus, to the exter
Plaintiff's sexual behavior, rei@anships, etc. have been iagied as a result of the subjs
sexual assault, that informati@relevant to her claimsSee Doe v. Willets Unified Schq
Dist., No. C-09-03655-JSW (DMR), 2010 U.SSDILEXIS 68547, at *5-6 (N.D. Cal. Jur

7 12cv689-MMA (DHB)
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23, 2010) (“[A]nother guiding principle heiis that defendants have a right to cond
discovery to understand plaintiff's claims angtepare their defense. Plaintiff cannot

[Rule] 412 as both a shield and a sword pl#intiff intends to make affirmative use

evidence regarding her sexual conduct, thefiendants should be given an opportunit
test that information through discovery. Stadadther way, plaintiff cannot use at trial a
evidence that she does not allow defendants to discover.”).

However, given the exclusionary natwaed underlying policies of Rule 412, t
guestion becomes whether thecovery should be precluded under Rule 26, notwithstar|
its relevanceSee Macklin v. Mendenhal57 F.R.D. 596, 604 (E.D. Cal. 2009) (“Given
sensitive and potentially embarrassing natuhefinformation sought from Plaintiff, th
fact that she is alleged to be a victimaigivil action involving sexual harassment, and
policies voiced in the Advisory Comments to FHRdEvid. 412, the Coticoncludes that th
fact that the information sought by Defendaftom Plaintiff might be discoverable unc
Fed. R. Civ. Proc. 26(b) does not limit or aleedhe Court of its responsibility to consid
and fashion appropriate protective ordensler Fed. R. Civ. Proc. 26(c).”).

Upon careful consideration of the polieienderlying Rule 412 and the facts of t
case, the Court finds that additional depositiestimony of Plaintiff and Brad T. is n
warranted. Such testimony on the topicgmsed by Defendants would be unduly intrug
and embarrassing. Moreover Rlaintiff recognizes, the information can be sought thra
less intrusive means such as written interrogatories. (ECF No. 115at 13:13-16.) Ad

uct
ise
pf
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ny

he
1ding
he

e
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ugh
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sources from which the information could beght include Dr. Clark R. Clipson, Ph.D., gnd

Plaintiff's therapist, Dr. Kay Defrancesca.

Accordingly, Defendants’ reqgsethat the depositions ofdwhtiff and Brad T. be re
opened IDENIED.
B. Deposition of Gerald Sanders

Plaintiff seeks to compel the depositiorGdrald Sanders, the former police chief;
mayor of the City of San Diegddn April 9, 2013, Plaintifferved Mr. Sanders with a Ry
45 deposition subpoena requiring his attendanae/@eotaped deposition noticed for M

8 12cv689-MMA (DHB)
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29, 2013. (ECF No. 115 at 14:16-19; ECF No. 618-2.) Plaintiftontends Mr. Sande

S

is a “potentially significant witness” (ECF No. 115 at 15:5) and that she “is entitled tc

guestion Mr. Sanders regardinig knowledge of the [City’s] hing, supervising, reportin
and documentation policies and procedures! ‘@bout his knowledge of any instanceg

sexual misconduct during his tenure as Chief dEBand Mayor of the City of San Diegq.

(Id. at 16:26-17:3.) Infact, Plaintiff recentilefd a motion for leave to amend her compld
to add two new defendants¢lading Mr. Sanders. (ECF No. 121.) The district judge t
that motion under submission on July 24, 2013. (ECF No. 129.)

Defendants seek a protective order preventing the deposition of Mr. Sand

J
b of

int

ook

ers (

grounds that the deposition would be “hanagsand unduly burdensome because, at least

in his capacity as former Mayor and ChiefRaflice, Mr. Sanders is unlikely to contriby
anything relevant to this case.ld(at 7:6-8.) Defendants ffiner contendthere is no

evidence linking [Mr. Sanders] to any otthlleged misconduct involving Mr. Arevalos

(Id. at 7:10-11.) Defendants finally contenatim light of Plaintiff's pending motion t

amend the complaint to add Mr. Sandersraaaed defendant, his “desition is premature.

As a potential defendant, Mr. Sanders is entittednswer the allegations asserted aga
him and prepare for his deposition as a parya (potentially) percipient witness.ld(at
7:18-21.)

“A party may, by oral questions, deposy @erson, including a party, without lea
of court except as provided in Rule 30(a)(Zhe deponent’s attendance may be compg
by subpoena under Rule 45.Ef:R.Civ.P.30(a)(1). However, the Court is authorized
iIssue a protective order, upon a showingadd cause, “to protect a party or person fi
annoyance, embarrassment, oppressioryndue burden or expense.’E0- R. Civ. P.
26(c)(1). Such a protective order may ud#, among other limitations expressed in R

te

o

linst

ve
bled
to

om

ule

26(c)(1), an order “forbidding the disclosure or discovery [or] specifying the terms, includin

time and place, for the disclosure or discoveryEb.R.Civ. P.26(c)(1)(A)-(B).
Here, the Court rejects Defendants’ argumnthat “Mr. Sanders is unlikely 1

o

contribute anything relevant to this cas€ECF No. 115 at 7:8.) Based on the evidence

9 12cv689-MMA (DHB)
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provided by Plaintiff in suppomf the instant joint motion and in support of her pend

ng

motion for leave to amend the complaint, @aurt is satisfied that Mr. Sanders’ testimgny

is “reasonably calculated to lead te ttiscovery of admssible evidence.” #b. R.Civ. P.

26(b)(1). Indeed, to the extent MBanders became awaoé sexual misconduct b

Defendant Arevalos or other police officersil@lMr. Sanders served as police chief and/or

mayor, Plaintiff should be permitted discoverio this knowledgerad any actions taken in

response to such misconduct. Moreover, éoetkient Mr. Sanders was never made ayare

of Defendant Arevalos’ misconduct, Plaintiff should be entitled to such testimony. Eithe

way, Mr. Sanders’ deposition is proper.

That being said, given that Mr. Sanders’ ssa&s either a percipient witness ar
named defendant awaits the district judgalsg on Plaintiff's motion for leave to amend
the Court is persuaded that a proteztorder postponing Mr. Sanders’ depositior

a

IS

appropriate. Mr. Sanders is entitled teaer questions during his deposition when he

knows whether he is a defendant in this case.

Accordingly, the Court issues a protective order preventing the deposition ¢f Mr

Sanders from going forward until after the distjuctge rules on the motion to amend. The

parties ar®©RDERED to meet and confer in good faftillowing the district judge’s ruling
to schedule the deposition.
C. Expert Designation of Lori Adams

Defendants contend “Plaiffthas improperly designatezlirrent San Diego Polide

Detective Lori Adams as a non-retained expe(ECF No. 115 at 7:24-25.) Defendants
argue: (1) because Detective Adams is a cuesardloyee of the City of San Diego, any

expert testimony she provides creates an imte@nflict of interest; (2) Detective Adams

did not consent to being an expeitness for Plaintiff; and (3Plaintiff failed to include &

(o

reasonable summary of Detective Adamstitaony or the normal rates she charges for

deposition and trial testimonin violation of this Court’s Scheduling Ordetd.(at 8:1-7.)
Defendants request that the Court “strike Rittimdesignation of Detetive Lori Adams and
preclude Plaintiff's from attempting to solicit expert testimony from her during

10 12cv689-MMA (DHB)
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deposition and at the time of trial.”ld( at 8:8-10.) Plaintif objects to Defendants

arguments on the basis that Defendants faibeddequately meet and confer and 1

Defendants’ “request is baselesslahould be summarily denied.ld(at 18:4-7.)
Rule 26 requires the parties to “disclosth®other parties the identity of any witng
it may use at trial to present evidence urfeederal Rule of Evidence 702, 703, or 7Q

FED. R. Civ. P. 26(a)(2)(A). “[l]f the witness isne retained or specially employed

D

hat

2SS
5 . ”
to

provide expert testimony in the case or wimse duties as the party’s employee regularly

involve giving expert testimony,” the party’sdlosure of the witness must be accompa
by the witness’ written report. EB. R. Civ. P. 26(a)(2)(B). Thus, Rule 26 draws
distinction between retained extge and non-retained expertsSee Downey v. Bob
Discount Furniture Holdings, Inc633 F.3d 1, 6 (1st Cir. 2011)(‘order to give the phrag
‘retained or specially employed’ any readaming, a court must kiwowledge the differenc
between a percipient witnessiavhappens to be an expentiaan expert who without prig
knowledge of the facts giving rise to litigatias recruited to provide expert opinig
testimony.”) (“[W]here . . . the expert is paftthe ongoing sequence of events and arr
at his causation opinion during treatment, hiswap testimony is not that of a retained
specially employed expert.”fielden v. CSX Transp., Ina482 F.3d 866, 869 (6th Ci
2007) (characterizing non-retainegpert witness as “an actoitivregard to the occurrenc
from which the tapestry of the lawsuit was wovg Only the former is required to provic
a written expert report under R@6. However, as to the lattéhe disclosure must incluc
“(i) the subject matter on which the witnes®igected to present evidence under Fec
Rule of Evidence 702, 703, or 705; and (ii) enseary of the facts and opinions to which

witness is expected to testify."Eb. R.Civ. P. 26(a)(2)(C)(i)-(ii). Epert disclosures musg

be made “at the times and iretbequence that the court ordefEbd. R.Civ. P. 26(a)(2)(D),

“Rule 37 ‘gives teeth’ to Rule 26’s disgore requirements by forbidding the usg
trial of any information that is not properly disclosedsoodman v. Stdps The Office
Superstore, LLC644 F.3d 817, 827 (9th Cir. 2011) (quotivigti by Molly Ltd. v. Decker
Outdoor Corp, 259 F.3d 1101, 1106 (9th Cir. 2001)). ulR 37(c)(1) is a ‘self-executing

11 12cv689-MMA (DHB)
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‘automatic’ sanction desigdeo provide a strong inducement for disclosudé.” (quoting
FED. R.Civ.P. 37 advisory committee’s note (1993Moreover, because of the automa
nature of this sanction, cdarare not required to makdiading of willfulness or bad faitl
prior to excluding expert testimony at triddee Hoffman v. Constr. Protective Servs., |
541 F.3d 1175, 1180 (9th Cir. 2008). “When ay#atls to make the disclosures requif
by Rule 26(a), the party is not allowed to tlse witness to supply evidence at trial unl
it establishes that the failure was dalsially justified or is harmless Goodman644 F.3d
at 826 (citing ED.R.Civ.P. 37(c)(1)Torres v. City of Los Angelgs48 F.3d 1197, 1212-1
(9th Cir. 2008)). “The burdeto prove harmlessness is or fharty seeking to avoid Ru
37’s exclusionary sanction.Id. at 827 (citingYeti by Molly 259 F.3d at 1107).

“[PJarticularly wide latitude [is given] tdahe district court's discretion to isst
sanctions under Rule 37(c)(1).Yeti by Molly 259 F.3d at 1106 (citin@rtiz-Lopez v
Sociedad Espanola de Auxilio Mutu@gneficiencia de Puerto Ricd48 F.3d 29, 34 (13
Cir. 2001)). Despite the severity of this axgibnary sanction, it nysbe appropriate “eve
when a litigant’s entire cause of action or defense has been preclude(titing Ortiz-
Lopez 248 F.3d at 35).

The Ninth Circuit has established a five-fadiest for determing whether sanction
are appropriate in these circstances: “1) the public’s interastexpeditious resolution
litigation; 2) the court’s need to manage itskki¢c3) the risk of prejudice to the defendar
4) the public policy favoring disposition of casestheir merits; [and] 5) the availability
less drastic sanctionsWendt v. Host Int’l, In¢.125 F.3d 806, 814 (9th Cir. 1997).

Here, Plaintiff designated Detecti®elams as a non-retained expei$eéECF No.
115-7 at 3:18.) The Court egjts Defendants’ initial argument that Plaintiff's designa
of Detective Adams is iproper because it creates an inheoemiflict of interest in light of
her current employment status with the Citiot only is Deteitve Adams a percipier
witness to the facts underlying Plaintiff's claims, but, according to Plaintiff, Dete
Adams’ 2011 sex crimes report contains henimpis regarding Defendant Arevalos’ sex
misconduct. Plaintiff contends that in light of the expert opinions contained in Det

12 12cv689-MMA (DHB)
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Adams’ report, Plaintiff was required to IBetective Adams as a ngatained expert whor

Plaintiff intends to call as a witness to oduce expert evidence. The Court agrees.

matters not that Detective Adams is an emeéogf the City of San Diego. If, during h
investigation of Defendant Aralos’ sexual misconduct, sherfeed expert opinions bas:t
on her “knowledge, skill, experiendeaining, or education,”#b. R.EvID. 702, Plaintiff is
entitled to seek to introduce those opinions attrauit in order to do so, Plaintiff must fir
comply with Rule 26’s expert disclosure requirements.

Similarly, the fact that Detective Adamsshaot consented to be an expert for
Plaintiff does not justify Defendis’ request that the Court strike Plaintiff’'s designatio

St

the
N or

preclude Plaintiff from attempting to soliexpert testimony from Detective Adams during

her deposition or at trial. Plaintiff has nought to designate Detee Adams as a retaing

expert® Rather, she is designatasla non-retained expert bdsa her role as a percipignt

witness to certain facts of this case andjmaions she formed during her investigation i
police misconductSee Britz Fertilizerdnc. v. Bayer Corp.No. 1:06cv287 OWW DLB
2009 U.S. Dist. LEXIS7947, at *7-8 (ED. Cal. June 17, 2009) (“[P]ercipient witne
testimony is based on the firstrithexperience of the witness, i.e., the observations ¢
witness and the process by whatdrisions were made. The rigksurprise is not as gre
[as with retained expert wiisses] because the parametdérthe witness’s opinion, as
relates to actions he or slo®k in the past, are generallyeddy known to the parties.”).
this respect she appears more closelyagmls to the prototypical non-retained exf
witness, the treating physician, who does not generally consent to being listed ag
retained expert.

Finally, although Plaintiff was not requirgd provide a written expert report from

Detective Adams because she is not a retamgxbrt, Plaintiff's expert disclosure w

2The Court takes no position regardingetlrer Detective Adams qualifies as an
expert or whether her testimony will be admissible at trial. Such issues are more
appropriately addressed to the dddtjudge as this case nears trial.

® Defendants’ argument regarding an inimeonflict would have been approprig
had Plaintiff sought to retain Detective Adams to provide expert testimony.

13 12cv689-MMA (DHB)
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required to provide “(i) the subject matter which the witness is expected to prese
evidence under Federal Rule of Evidence 702, @0305; and (ii) a summary of the fact
and opinions to which the witneissexpected to testify.” #b. R.Civ. P. 26(a)(2)(C)(i)-(ii).

However, Plaintiff failed to do so. Insted®laintiff only listed Detective Adams’ contagct

information and stated that she is “[n]ot re& as a testifying expe’ (ECF No. 115-7 at

nt
S

3:18.) Thus, Plaintiff has not fully compliedttvthe expert disclosure requirements of Rule

26.

The question now becomes whether Plaintiff's non-compliance was substgntiall

justified or harmless, and whetlsanctions are appropriate. #she first prong, the Couft

14

finds Plaintiff has not estabhed substantial justification fdier failure to identify the

subject matter on which Detectidelams is expected to testiby provide a summary of the

facts and opinions to which the witness iseotpd to testify. Indeed, Plaintiff makes|n
effort to explain her failure.

However, as to the second prong, the €uds Plaintiff's failure can be easily

remedied and that there is no harm to Ddénts. Indeed, Defendants are well awarg
Detective Adams’ role in this case ane thpinions she set forth in her 2011 sex crim
report. In fact, Plaintiff obtained thep@rt from Defendants durg discovery. Moreove

discovery is still open. The gaes have until September2Q13 to complete discovery. In

addition, Defendants (otherah Defendant Arevalos) aretime unique position of having
unfettered access to Detective Adams. Deémts’ ability to prepare for a defense

0]

of
es

IS

therefore not affected by Plaintiff's technidallure. Neither is the Court’'s schedule.

Accordingly, the Court declines to sanction Ridi. Nonetheless, deficiencies remain
Plaintiff's expert designationAccordingly, on or befordugust 9, 2013, Plaintiff shall

serve Defendants with an anued expert designation thatindes the information requirgd

by Rule 26(a)(2)(C}.

n

* Defendants also contend that Plaintiff's expert designation violates the Couft’s

Scheduling Order because it does not inchidenormal rates Detective Adams charges

for deposition and trial testimony. However Jight of the circumstances of this case,
the Court excuses Plaintiff from this requirerelf the City of San Diego desires this

14 12cv689-MMA (DHB)
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1. CONCLUSION
For the foregoing reasons, IT IS HEREBY ORDERED:
1. Defendants’ request that the depositiohBlaintiff and Brad T. be re-open¢d
is DENIED.
2. The deposition of Gerald Sanderslshat go forward until after the distrigt
judge issues a ruling on Plaintiff's pending motion to amend the complaint.
Following that ruling, the parties alh meet and confer in good faith to
schedule Mr. Sanders’ deposition.

Lo

3. Defendants’ request that the Cosanction Plaintiff bystriking her exper
designation of Detective Lori Adams¥NIED.

Q

4, On or befordugust 9, 2013, Plaintiff shall serve Diendants with an amende
expert designation that includes thémmation requiredy Federal Rule of
Civil Procedure 26(a)(2)(C).
ITISSO ORDERED.

DATED: August 1, 2013

b e
DAVIDH. BARTICK —
United States Magistrate Judge

information, its attorneys caask Detective Adams directly.
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