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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA
JOSEPH LEE, CASE NO. 12¢v826-WQH-BLM
Plaintiff, ORDER
VS.

DEL MAR THOROUGHBRED
CLUB, a California Corporation;
STATE OF CALIFORNIA, 22ND
AGRICULTURAL DISTRICT; and
DOES 1 through 50, inclusive,

Defendants

HAYES, Judge:

The matter before the Court is the Motion for Summary Judgment or,
Alternative, Summary Addication (“Motion for Summary Judgment”), filed |
Defendants Del Mar Thoroughbred Club (“DX2") and State of California, 22n
Agricultural District (“District”). (ECF No. 76).

l. Background
On February 3, 2011, Plaintiff Joseph I a Complaint against DMTC in Sa

Diego Superior Court, alleging violations# the Americans with Disabilities A¢
(“ADA"), 42 U.S.C. 88 12101et seq; the Unruh Civil Rights Act, Cal. Civ. Code 88 %

et seqg.and the California Disabled Perss Act, Cal. Civ. Code 88 5dt seq (S.D. Cal.
Case No. 11cv459-WQH-BLM, ECF No. 1). &Gomplaint alleged that DMTC denig
Plaintiff the right to park in designated handicapped accessible parking spaces
adjacent to the Del Mar Raceabk entrance. On March 4, 2011, DMTC removed
action to this Courtld. On May 12, 2011, the partieketl a Joint Motion to Dismiss th
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action with prejudice, which the Court granted on May 17, 20d1.ECF Nos. 7, 9.

On April 4, 2012, Plaintiff initiated #nabove-captioned action against DMTQ i

this Court. (ECF No. 1).

On May 2, 2013, Plaintiff filed the First Amended Complaint, which is
operative pleading. (ECF No. 55). InthesFAmended Complaint, Plaintiff named {
DMTC and the District as Defendants. Ptdfralleges he suffersom “partial paralysis
... and other ailments that significantly implais ability to walk without a mobility aid.
Id. T 2. Plaintiff alleges #t he has been attending el Mar Race Track on an almg
daily basis for more than 20 yeais. § 9. Plaintiff alleges #t he returned to the D
Mar Race Track in mid-June 2011 after Plddseettled his prior lawgit with DMTC and
“discovered that the handigped spaces adjacent to tiaee track entrance had be
modified and re-configuredld. § 11. Plaintiff alleges th&tefendants “had constructs
and/or installed into the plane of thenbdacapped parking spaces metal posts to w
were attached blue handicapped parkimgnsi However, the posts were instal
approximately 2+ feet forward of the bagkd of each parking space, so that Plaint
vehicle, which is 22 feet long, ... is unalib fit within the designated space..ld.
Plaintiff alleges that the “installation of thertieal signs in this manner was and is tota
arbitrary, capricious, and/or blatantly discriminator{d: Plaintiff alleges four causd
of action against each Defendant: (1) viimia of the ADA by “denying Plaintiff the ug

of disabled accessible parking spaces));, i&aliation in violation of the ADA fof

“modifying existing ADA-compliant parking falities in a manner to specifically exclug
Plaintiff and his vehicle from being ablegark in the handicapped parking spaces”;
violation of the Unruh Civil Rights Act by discriminating against Plaintiff “in respeq
provision of handicapped parig”; and (4) violation of the Disabled Persons Act
discriminating against Plaintiff “in respettt provision of handicapped parkingd. 11
14,17, 22, 25. Plaintiff seeks injunctivdéie& statutory damages, “general damage)
the amount of $2 million,” and punitive damagéd. at 14.

On January 21, 2014, Defendants filed the Motion for Summary Judg
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accompanied by a Separate Stagptof Material Facts, tee declarations and exhibit
(ECF No. 76). Defendants reqisummary judgment as to each of the causes of &
in the First Amended Complaint. Defendants contend:

With respect to DMTC, DMTC d@&enot own the property (parking
lot/handicapped spaces) alleged in iifis [First Amended Com_PIalr]t].
DMTC did not modify and had naatrol over any changes/modifications
made to the property referenced iaiRtiff's [First Amended Complaint],
other than requesting the parking spaces be ADA compliant. Regardless
any changes made by District are notimiation of the law as the changes
comﬁprt with and aré required by laviNeither DMTC nor District did
anything to aIIegedI_Y retabi@against Plaintiff. Btrict was not a defendant

in the prior lawsuit filed by PlaintiffRegardless, Plaintiff has released both
Defendants from liability in this litigation.

(ECF No. 76-1 at 5).
On February 12, 2014, Plaintiff filean opposition to the Motion for Summa

Judgment, accompanied by a Separate Statement of Disputed Material Fa¢

declarations. (ECF Nos. 78, 79, 80). Plaintiff requests that the Motion for Sur]
Judgment be denied in its entirety. Plaintdhtends that “triable issues of fact exist
to all causes of action” in the First Amedd@omplaint, and Defelants have “not mad
an adequate showing to escape trial.” (ECFMat 10). Plaintiff contends that “trial]
issues exist as to whether or not it is fielesand/or required foDefendants to make &
allowance for Plaintiff's 22-foot Supervan.ld. at 9. Plaintiff contends that tf
allegations of the First Amended Complaielating to “improper signage and/or p(

placement” are “entirely a different set gberative facts” than Plaintiff's prior sui

against DMTC, which alleged that DMTCOniproperly denied [Plaintiff] the right @
access to the handicapped parking altogether.at 6-7.

On February 20, 2014, Defdants filed a reply in support of the Motion 1
Summary Judgment, accompanied by a datitar from defenseatinsel and objection
to Plaintiff’'s evidence. (ECF No. 81).

On April 2, 2014, the Court issued an Order stating that Plaintiff may f{i
response to the evidence and objections acaagipg Defendants’ reply. (ECF No. 85).

On April 9, 2014, Plaintiff filed an obftion to the declaration of Defendan
expert witness. (ECF No. 86).
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On April 11, 2014, the Court conducted oral argument on the Motion for Sun

Judgment. (ECF No. 87).

Evidence
Defendants submit the Declaration ofiliRead, Vice-President of Operations

the DMTC. (ECF No. 76-7). Read states:

DMTC does not own the rog)_ert%/ G§|I3(Hrg lot/handicapped spaces) alleged
in Plaintiff's Complaint. DMTC hd no control over the decision to make
changes/modifications to the propertjerenced in Plaintiff's Complaint.
The 22nd District Agricultural Assodian (‘District’) owns and maintains
the property that is the sitethie Del Mar Thoroughbred Horse Race Meet.
The District on its own decided to mak®difications to the spots. DMTC
had no involvement in and dli not influence the alleged
redeS||gr_1/mod|f|_cat|ons of the hawdpped spaces alleged in Plaintiff's
Com_P_ aint besides requesting that, modifications were made, the
modifications were ADA compliant.

The modifications to the subject pm%gpaces were made by the District
during a time that the DMTC was ne#lsing the premises for'the Del Mar
Thoroughbred Horse Race Meet. Aethime of the subject parking lot
modification, District was responsiblier all facility or infrastructure
maintenance, repairs, new constrogfior alterations mcludmg_Pamtlng,
landscaping, and repair work nesary to keep the facilities and
infrastructure in a safe opei@nal and presentable condition.

Id. 11 5-6.

and Certified Access Specialist. (ECF No.8j6-Izor states @t on March 1, 2013, he

Defendants submit the Declaration ofe@rzor, a licensed California Archite

visited the premises and inspected and nnealsthe parking spaces at issue in

litigation. Id. § 5. lzor states:

The sub{egt disabled parking spaceanthe Stretch Run Entrance (area at
issue in this litigation) measure a nmmum of 18 feet long and 9 feet wide;
with a 5-foot wide access aisle foastlard spaces and 8-foot wide access
aisle for van accessible spaces. The pobunted identification signage is
located at the front of each disablparking space and centered on the
space. The location of tipel[e] signs Is at the required location at the front
edg{e of the vehicles space andloctted inside the common access aisle
that runs along the front of theames. The S|?nage IS mounted at a
minimum 80 inches above finished pagiand is o

_ the correct color, size
and wording.

Id. 1zor states that California Buildingp@e (“CBC”) Section 1129B.3 “provides that t
disabled space shall provide a 9-foot jragkarea and 5-foot loading and unload

access aisle. CBC Section 1129B.3 provideminimum length of 18 feet for ed]
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parking space.”ld. § 6. lzor states that CBSection 1129B.4 “provides specific

requirements for the signage identifying theatiled parking spaces,” including that

space be identified with aggi permanently posted immedkbt adjacent to each spag

Id. 7. lzor states:

Based on my review of the material in this matter and my personal site
inspection, it is my opinion and beli#fat the dimensions and signa e of
the subéect spacés are ADA compliant. As reqwred bg_ CBC Section
1129B.3, the length of the parking space is 18 feet long. |sabledfpark|ng
need not accommodate a 22-foot longigke as only a minimum of 18 feet
long is required.

As required by CBC Section 1129B.4 ideictition of the disabled parking
s?aces Is required. The metal pmtsap?roprlately positioned at the front
of each disabled space, centered on the space, adjacent and visible fro
each space. Moreover, the signagenounted a minimum of 80 inches
above the finished paving and is of @werect color, size and wording. The
pole-mounted identification signageeaich disabled parking space is in full
compliance with all applicable accesbtp requirements and located in the
correct location.

In my opinion, if the pole mountedgsiage was removed or placed farther
back (as plaintiff would Ilmﬁz, thdisabled spaces would no longer comply
with accessibility requirenmés. Removal or movemeof the poles woul

allow a driver ot a vehiel to park a portion of his/her vehicle inside the

common access aisle that runs a qlgg front of the spaces, thereby

blocking the access aisle for other thi ersons’ use. Removal of the
poles/signage is not an option nor is it allowed under the law.
Id. 91 8-10.

Defendants submit excerpts from Plaintiffeposition. (ECF No. 76-6). Plaint
testified that his complaints in this actiare all related to the location and placemer
the metal signage poles at the back erid@handicapped parkirsgpaces in the Del Ma
Race Track parking lotSee idat 5-9. Plaintiff testified that he and his lawyer sig

a settlement agreement in the prior lawsuApmil of 2011, after Plaintiff had a chan

the
e.

mn

t of
1§
ned

Ce

to discuss the settlement with the Magigrdudge at an early neutral evaluation

conference.See id at 10-15. Defendants submitapy of the General Release g
Settlement of Claim signed by Plaintdh April 25, 2011, which settled Plaintiff
previous lawsuit against the DMTC. (ECF No. 76-4 at 20-21).

Plaintiff submits the Expert Witness Digsure of Martin Balaban, a consultii

engineer and licensed Safdingineer retained by Plaintiff. (ECF No. 78-2 at 8-1
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Balaban states that heviewed the pleadings, discovery documents and “photogf

apl

taken by Plaintiff depicting the handicappgesdking at the Race Track at various points

in time.” 1d. at 10. Balaban states:

In June, 2011, Plaintiff discoveredattthe handicapped spaces provided to

the race track entrance were not long enough to accommodate and perm

legal parking of his E250 Super Van, doghe fact that such spaces had
been designed, construgdtend installed in sucdmanner that his Van was
not able to fit in the spaces in a way that allowed proper rear and/or side

clearance. Instead, upon ,oarklngha andicapped space(s); Mr. Lee's 22

foot E350 Super Van wodlprotrude 2 feet beyorite vertical parameters

of the handicapped in that location.

As a consequence, Mr. Lee wascia on such occasion to refrain from

using the handicapped parking in the wetsaltogether, and thereby he was

not able to attend meet event at the Del Mar Race Track....

Failure to provide Plaintiff access handicapped parking by virtue of his

status as a disabled veterantheut appropriate ADA accommodations,

amounts to a violation of the statute in the aforementioned location.
Id. at 11-12.

Plaintiff submits the Declaration déawrence H. Nemirow, who was Plaintiff
previous attorney. (ECF No. 78-2 at 5-&Jemirow was Plaintiff's attorney of reco
on June 18, 2012, when he met with dedeadorneys at the Del Mar Race Track i
“observed that the parking spaces did not hearedicapped parking signs in front of {
spaces, that there was not any sign indgctian accessability, and that the spaces
too small for rear loading and unloading of wheel chaird.”at 5.

In reply, Defendants submit the De@ton of Shiva E. Stein, Defendan
attorney, who states that she met vidgmirow on June 18, 2012 at the Del Mar R
Track for a site inspection ofeldisabled parking spacessdue. (ECF No. 81-2). Shiy
states that she informed Nemirow thatvas County Fair season and as such the su
location was not in the same condition agatld be during the racing season,” and “
subject location was not being used as aipgriot and had been transformed for us
the County Fair.”ld. § 3. Shiva attaches photograplithe area which she took duri
the June 18, 2012 site visild. § 5, Ex. A. Shiva statesahat the site inspection s
observed that Nemirow did not have a tapeasure or ruler and did not take 4

measurements of the arddl. | 4.

-6 - 12cv826-WQH-BLM

~—+

S
d
And
he
ver
S’
ACe




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

[I1. Standard of Review

“A party may move for summary judgnteidentifying each claim or defense—
the part of each claim or defense—on which summary judgment is sought. Th
shall grant summary judgment if the movant shows that there is no genuine dispy
any material fact and the movant is entitlegittgment as a matter laiw.” Fed. R. Civ|
P. 56(a). A material fact @ne that is relevant to an element of a claim or defensg
whose existence might affettte outcome of the suiSee Matsushita Elec. Indus. C
Ltd. v. Zenith Radio Corp475 U.S. 574, 586 (1986). The materiality of a fag
determined by the substantive lgwverning the claim or defens&eeAnderson v
Liberty Lobby, InG.477 U.S. 242, 252 (1986}elotex Corp. v. Catretd77 U.S. 317
322 (1986).

The moving party has the initial burdendg#monstrating that summary judgms
is proper.See Adickes v. S.H. Kress & C2808 U.S. 144, 152 (1970). Where the pz:
moving for summary judgment does not bearttlnelen of proof at trial, “the burden ¢
the moving party may be discharged by ‘showing'—that is, pointing out to the d

court—that there is an absence oifdewnce to support the nonmoving party’s cas

Celotex 477 U.S. at 325ee also United Steelworkers v. Phelps Dodge C8@b. F.2d
1539, 1542-43 (9th Cir. 1989) (“[O]n an issueasithe plaintiff has the burden of pro
the defendant may move for summary judgment by pointing to the absence of 1
support the plaintiff's claim. The defendasnot required to produce evidence show
the absence of a genuine issueaterial fact with respect & issue where the plaint
has the burden of proof. Nor does Rulech®équire that the moving party support
motion with affidavits or other similar rtexials negating the nonmoving party's clain
(quotation omitted).

If the moving party meets the initial burden, the nonmoving party cannot (¢

summary judgment merely by demonstratitiat there is some metaphysical doubt
to the material facts.Matsushita475 U.S. at 586&ee also Andersod77 U.S. at 252

(“The mere existence of a scintilla e¥idence in support of the nonmoving part
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position is not sufficient.”). The nonmayg party must “go beyond the pleadings and
by her own affidavits, or by the depositioagswers to interrogatories, and admissions
on file, designate specific facts showing ttiegre is a genuine issue for trialCelotex
477 U.S. at 324 (quotations omitted). The norimg party’s evidence is to be believed,
and all justifiable inferenceseato be drawn in its favoiSee Andersqd77 U.S. at 25§.
V. Objectionsto Evidence
Defendants object to the statement imitew’s declaration that “the [parking]
spaces were too small for rdaading and unloading of wheethairs.” (ECF No. 78-2
at 5). Defendants contend that “Neow’s opinion lacls personal knowledge,
competence, lacks foundation, and isiaxproper opinion/legal conclusion by lay
witness.” (ECF No. 81-1 at 2). Plaintiff was given an opportunity to respond
Defendants’ objection, but elected not to respond. (ECF No. 85).
The Court finds that Plaintiff fails tlay a foundation that Nemirow, Plaintiff|s
former attorney, is an ADA expert, a disadblparking expert, or a code enforcement
expert. Plaintiff has failed to produewidence indicating that Nemirow took any
measurements of the parking spaces. ffahas failed to layan adequate foundatign
for Nemirow’s opinion that the parking spaces “were too small for rear loading al
unloading of wheel chairs.” (ECF No. 78-5at Defendants’ objection to the Nemirgw
declaration is sustaine&eeFed. R. Civ. P. 56(c)(4) (“Aaffidavit or declaration used
to support or oppose a motion must be made on personal knowledge, set out facts
would be admissible in evidence, and shoat the affiant or deakant is competent to
testify on the matters stated.8ge also Bank Melli Iran v. Pahlai8 F.3d 1406, 141p
(9th Cir. 1995) (“[T]he [plaintiffs]’ resporesto [defendant]’s evidence was informatjon
and belief declarations from their counsgehose were entitled to no weight because the
declarant did not have personal knowledge.”).
Defendants object to the Exp#Yitness Disclosure of Baban in its entirety, and,
in particular, Balaban’s opian that “[f]ailure to providd°laintiff access to handicapped
parking by virtue of his status as asalled veteran, without appropriate ADA
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accommodations, amounts to a violation ofstaute in the aforementioned locatio

(ECF No. 78-2 at 12). Defendardontend that “[t]he ExpeRisclosure is inadmissible

as it lacks foundation, has not been autlvatdd, is unreliable (as it is was not mi
under penalty of perjury), is inadmiek hearsay, lacks personal knowled
competency, and fails to provide factuallegal basis to support Balaban’s vari(
opinions.” (ECF No. 81-1 at 2). Plaintiff was given an opportunity to respo
Defendants’ objections, but elected not to respond. (ECF No. 85).

The Court finds that Plaintiff has failed$bow that Balaban ever visited the s
at issue or reviewed the defense exper'slaration. Plaintiff has failed to show tH
Balaban ever learned or cashesred the actual size and dinsgons of the parking spac
at issue. For this reason, Balaban’s opin@amsnot adequate to create a genuine i
of material fact to preclude summary judgmegee Triton Energy Corp. v. Square
Co, 68 F.3d 1216, 1222 (9th Cir. 1995) (“[Plaify's entire case rests precariously

the opinion of its expert ... never examined the alleggdlefective circuit breaker.

This substantially impaired his ability &xpress a reliablexpert opinion based upg
specific facts. Therefore, we find that [flexpert opinion and the inferences [plaint
seeks to draw from it are not of sufficient gtian or quality to create genuine issuef
material fact.”). In addition, Balabamwho is a “consulting engineer” and “licens

Safety Engineer” (ECF No. 78-2 at 14), daesadvance an adedadoundation for his

expertise in the field of ADA access complt@ and does not state the basis for|

conclusory legal opinion th&tefendant violated the ADASed~ed. R. Civ. P. 56(c)(4);

see alsd\at’l Steel Corp. v. Golden Eagle Ins. Cb21 F.3d 496, 502 (9th Cir. 199
(“Conclusory allegations ..., without factiglpport, are insufficient to defeat summ
judgment.”). Defendants’ objections toetlBalaban Expert Witness Disclosure
sustained.

Plaintiff objects to the declaration of Grizgr, Defendants’>xgert witness, whicl
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was included in Defendantsioving papers filé on January 21, 2014. (ECF No. 86).

Plaintiff objects to Izor's statement tHatunderstand that the signage placement
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dimensions of the subject parking lot spae¢she time of my visit [on March 1, 2013
were in the same condition as they werduly of 2011, the time period Plaintiff clain
he was unable to park in the subject spacsCF No. 76-8 at 2). Plaintiff objects th
Izor does not lay a foundation as to this staetyt'and [Izor] does not refer to any fa

at
CtS

or evidence establishing what condition the sabjparking lot spaces were in at the time

of Plaintiff's July 2011 visit to the raceaitk premises.” (ECF No. 86 at 2-3).

Izor states in his declaration thataddition to performing site visit on March
1, 2013, he reviewed Plaintiff's deposition tsarnpt and all exhibits, Plaintiff's Firg
Amended Complaint and DTMC'’s initial discloss. (ECF No. 76-8 at 2). Plaint
presents no evidence indicating that, on Makc2013, the area was not being use
a parking lot or that the dimensionstbe parking spaces had been altered bety
March 1, 2013 and July of 2011. The Countlf that the Izor declaration advances
adequate foundation for offering opinions ceming the dimensions and signage of
parking spaces at issue. Plaintiff’'s objection to Izor’'s declaration is overruled.
V. Discussion

The ADA states that it is not to be “cansed to invalidate or limit the remedie
rights, and procedures of any ... law oiyaState ... that provides greater or ec

protection for the rights of individuals withsdibilities than are afforded by this chapte

42 U.S.C. § 12201(b). With respeotthe dimensions andgsiage of disabled parkin
spaces, the California Building Code requirements are more stringent thg
requirements of the ADA Stanits for Accessible Desigi€ompareCal. Building Code
88 11B-502.1-11B-503.6 (201%)jth 28 C.F.R. Pt. 36, App. 84.6. “Where Californiz
access standards provide greater accessibilay the ADA, the California standar
control.” Moeller v. Taco Bell Corp816 F. Supp. 2d 831, 867 (N.D. Cal. 20kBe
also Shimozono v. May Dep’t Stores,. 00-4261-WJR, 2002 WL 34373490, at }
(C.D. Cal. Nov. 20, 2002) (samé&)gber v. Macy’s West, InB0 F. Supp. 2d 1065, 107
(N.D. Cal. 1999) (same).

Defendants have satisfiéaeir initial burden of

showing’—that is, pointing ot
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to the district court—that there is atsence of evidence to support the nonmo
party’s case.Celotex 477 U.S. at 325. In respong¥aintiff has produced no eviden

indicating that, when the area at isssibeing used as a parkingithe dimensions an]d
oNSs

signage of the disabled parking spaces fail to comply with the applicable provis
the California Building CodeThe only evidence as to thentknsions and signage of t
parking spaces—Izor’s declaration—indicateat the dimensions and signage of
disabled parking spaces complied with afiplicable provisions of the Californ

Building Code. (ECF No. 76-8 {1 5-9Plaintiff has failedto submit admissiblg
evidence demonstrating that thalifornia Building Code, agplied to this case, violates

the ADA or any other law. Plaintiff has fadéo produce admissib&vidence that if the
pole-mounted signage was removed aicpt farther from the spaces to accommo

V/ing

Ce

he
the

ja

\U

U

pate

Plaintiff's 22-foot van, the disabled spaces would still comply with the appli¢abl

accessibility requirements as set forthtle California Building Code. The on

y

evidence addressing this subject is lIzoegldration, which states that the disaljled

spaces would no longer comply with the apgltile accessibility requirements as set forth

in the California Building Code if thpole-mounted signage was removed or plgcec

farther from the spaces. (ECF No. 76-8 1 9-10).

With respect to Plaintiff's retaliation clai Plaintiff has failed to produce evidence

indicating that either Defendant designthe parking spaces at issue becaus
Plaintiff's prior lawsuit against the DMT,@r for any other retaliatory motiveCf. 42
U.S.C. 8§ 12203(a) (requiring a plaintiff clamg retaliation pursuant to the ADA to pro
that defendant “discriminate[d] against [plaintiff] because [plaintiff] has opposed a
or practice made unlawful by this Act”).

c 0

Ve

ny ¢

! Plaintiff's former counsel states that on June 18, 2012, “the parking spac¢es

did not have handicapped parking sié;ns irr]l front of the spaces, ... there was not

S|g|n indicating van accessability, and ... the spasss too small for rear loading and
unloading of wheel chairs.” (ECF No. 28at 5). Defendants respond with eviden¢e

any

that on June 18, 2012, the area at issue was not being used as a parking lot, and h

been transformed for use in the San Di€gainty Fair. (ECF No. 81-2). The Court
finds that the declaration of Plaintiff’'srdmer counsel is not probative of the conditi
of the area at issue during the time whiemarea is being used as a parking lot.
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The Court finds that Defendants areited to summary judgment as to each
the causes of action in Pléffis First Amended Complaint. The Court does not reaq
Defendants’ alternative contention that Pldiis executed release in the prior laws
precludes this lawsuit.

V1. Conclusion
IT IS HEREBY ORDERED that the Motion for Summary Judgmen

GRANTED. (ECF No. 76). The Clerk of@iCourt shall entefudgment in favor of

Defendants and against Plaintiff.

DATED: April 17, 2014

G i 2. A
WILLIAM Q. HAY
United States District Judge

2 Even if the Court d|d not considire Izor declaration for arB/ urpose the
Court finds that summary ]U ment wdlbe appropriate because Defendants
satisfied their initial burden o “pointing the] absence of evidence supporting
the nonmovant’s case,” and Plaintiff falled t0 “ 0 beyond the pleadings and ..
designate specific facts showing thatrehis a genume issue for trialCelotex 477
U.S. at 324-25 (quotation omitted).
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