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8 UNITED STATESDISTRICT COURT

9 SOUTHERN DISTRICT OF CALIFORNIA
10
11 MICHAEL RENE GONZALES, CASE NO. 12-CV-1088-H (PCL)
12 Petitioner, ORDER DENYING

VS. PETITION FOR WRIT OF

13 HABEAS CORPUS, AND
14| MATTHEW CATE, Secretary, ABPEAL ABIC Ty | CATEOF
15 Respondent,
16
17 On May 2, 2012, Michael Rene GonzalgPRetitioner”), a California statg

18| prisoner proceeding pro se, filed a petition for writ of habeas corpus pursuant to Z
19|l U.S.C. § 2254 challenging the constitutionabfyhis conviction. (Doc. No. 1.) Orn

20|l August 14, 2012, E. anzuela filed a response in opposittor{Doc. No. 9.) Or
21|l October 22, 2012, Petitioner filed a travergPoc. No. 12.) On December 18, 2012
22|l the magistrate judge issued a report smbmmendation to deny the petition. (Dpc.
23|l No. 13.) Petitioner filed an objectionttee report and recommeation on January 17,
24|l 2013. (Doc. No. 15.) For the follomg reasons, the Court rejects Petitiongr’s
o5 || objections and denies the petition for writ of habeas corpus.
o6l /11

27

U)

' On May 14, 2012, this Court suibsted Matthew CateSecretary, a
28| respondent in place of “E. Valenzuela.” (Doc. No. 4.)
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BACKGROUND
Petitioner seeks relief frohis May 2008 conviction of first-degree murder wjith

the use of a knife. (Doc. No. 1.) The summary of facts are taken from the Caljforni
Court of Appeal’s January 6, 2011, dgon affirming judgment. (Doc. No. 10
(“Lodgment”) No. 5.) A presumption otorrectness attaches to state court
determinations of factual issues on fetlbabeas review. 28 U.S.C. § 2254(e)(1),
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Between 9:00 a.m. and 10:00 amn. May 30, 2008, Kory Sparks

and Raymundo Lopez bro%lght a load of uséd _caépet _adding} o the Pad
on Commal&treet in Sa h

Connection, which is locate San Diego. The Pad
Connection is in the business of reltyg carpet padding. Sparks regularly
sold padding to the Pad Connection.

Earlier that day, [Petitioner] dacalled the Pad Connection and told
emCFIpyee Quyen Nguyen that he woblel bringing in a load of carpet
adding later that morning. [Petitionédd previously sold carpet padding
o the Pad Connection on four to six occasions.

When [Petitioner] arrived at ¢hPad Connection with his load,
Nguyen was working with Sparksié Lopez. Nguyen was operating a
forklift. Because [Petitioner] parkeds truck in a location that made it
difficult for Nguyen to colleCt thgpadding that Slgarkar]d Lopez had
brought, Nguyen asked [Petitioner] t@we his truck. [Petitioner] did not
say anything, and did what Nguydad requested.Nguyen résumed
weighing the padding that Sparks had brought in.

~ As Nguyen was weighing Sparksisaterial, [Petitioner] walked u
behind Sparks, lifted something in hight hand, and struck Sparks in the
shoulder and neck area three or foones. Sparks fell to the ground, and

Petitioner] began walking towarddlstreet. Nguyen initially thought that
parks had been knocked unconscibusthen hé saw blood and noticed
that [Petitioner] was holding a knife.

Angel Rodriguez, who had seerefRioner] enter the warehouse and
approach Sparks, went to check oai&g, as did Lopez. Lopez saw blood
coming from behind Sparks’s head. Rodriguez and Lopez saw [Petitioner
standing near the door to the warehouse. Lopez spoke to [Petitioner] i
Spanish, telling him to “calm dovv_nbUtc[]Petltl_oner] told Lopez to move
aside. Lopez could see that [Petitigiad a knife, sO Lopez backed away.
Ll?etl_tloner] approached Sparkgaslay on the grounah begnan stabbing

im in the chest and stomach. Rodriguez and Lopez both ran away.

Several people ran to a police statthat was across the street from
the Pad Connection and %{elled out teatneone had beestabbed. The
witnesses pointed out gPe itionerJths person who had done the stabbing.
[Ptetltlonter was in his truck, whiclas stopped at a red light at a nearby
Intersection.

Officer Cesar Castro, who was avof, walked into the street and
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made e%/e contact with [Petitione@astro motioned for [Petitioner] to pull
over to the side of the road, whiclefRioner] did. [Petitioner] was sweaty
and excited, and appeared to be out of breath.

~When Officer Castro approach¢@etitioner], [Petitioner] began
making unsolicited comments to Officer Castro, such as “[Y]ou know, I'm
here on my own. How would you feglyou were the victim all the
time[?]” [Pétitioner] also said thindike, “[EJverybody is against me, . . .
[1]... ‘[L ... “Nobody cares for mand everyone takes advantage of me,”
and ?sded Castro, "What would yalo?” [Petitioner] was eventually
arrested.

A few days later, police crim scene specialists searched
Petl'[IOI’l_e_I"SJ truck and trailer. found a knife sheath with a “Jeep”
ogo on itin the center console of tineck, and found a knife with a “Jeep”
logo in the trailer, on top of sonvarpet padding. The knife appeared to
be a hunting or sporting knife, andd&four-and-three-quarters inch long
blade. The knife had bloodstains ibn The blood was tested and was
determined to match Sparks’s DNA.

An autopsy was performed on Sksis bOdE/' Sparks had suffered

a wound to his neck, and several woundshereft side of his chest. The

neck wound, which was approximatdiye inches deeﬁ, went from the
|

back right side of Sparks’s neck to the left front of his body. Sparks’s

spinal cord had been transected between the fourth and fifth cerviCjT

vertebra, which would cause para/$o all parts of his body below the
fifth vertebra. There were 10 other stab wounds on Sparks’s chest, all
which were life threatening wound3he coroner concluded that Sparks
died from multiple stab wounds to hisgk and chest. Sparks did not die
immediately from the wound to his nedood was discovered in his chest
cavity, which indicated that Spaf&sheart was beating at the time he
received the additional wounds to his chest.

(Id. at 2-4.)
The California Court of Appeal affired Petitioner’'s conviction on January
2011. (Idat 1.) Petitioner did not directly appé¢ta¢ Court of Appeal’s decision. (S

Lodgment No. 6.) Instead, Petitioner soulghibeas corpus relief from the Californi
Supreme Court. _(I§. In his initial habeas petitioto the California Supreme Couf

Petitioner alleged that there was insufficiewiience to sustain his conviction for fir
degree murder and that his conviction shdméldeduced to second-degree murder.

at 3.) On December 18011, Petitioner sought to amemd petition. (Lodgment NQ.

7.) The California Supreme Court “Receaivdis amended petdn, but did not marl
it “Filed.” (Lodgment No. 8.) Petitioner is®ed three new claims in his amenc

petition: a violation of his due process rights based on insufficient evidenc

-3- 12-cv-1088-H

)

ed
e the




© 00 N O 0o B~ W N PP

N N RN NN DNNNDNDNRRR R R PR B R R
W N o oA W NP O © 0N O 00 W N B O

Petitioner was not guilty by reason of insangtytue process violatn based on the tril
ess

court’'s refusal to give a $ser-included offense jury instruction; and a due pr
violation based on ineffective assistanceofinsel. (Lodgment No. 7 at 6-10.) ¢
March 14, 2012, the California Supremeutx summarily denied review witho

comment. (Lodgment No. 8.) On May2912, Petitioner filed Bifederal petition fof

writ of habeas corpus. (Doc. No. 1.)
In his federal petition, Pettner alleges claims for aotation of his due proceg
rights based on insufficient evidence to sustain his conviction for first-degree m

Dn
Ut

S

urde

a violation of his due process rights hea substantial evidence that Petitioner ywas

not guilty by reason of insanity; and a vitbdé of his due process rights stemming fr
the trial court’s alleged refusal to give ader included offense jury instruction. (
at 12-21, 23.)

DISCUSSION

l. Standard of Review

bm
d.

A petitioner in state custody pursuanttte judgment of a state court may

challenge his detention only dre grounds that his custody is in violation of the Un
States Constitution or the laws of theitdd States. 28 U.S.C. § 2254(a). The A
Terrorism and Effective Death Penalty R&EDPA”) (codified as amended 28 U.S.
§ 2254(d)), applies to § 2254 habeamas petitions filed after 1996. Seedh v.
Murphy, 521 U.S. 320, 336 (1997). Under AEDRMAe Court may only grant a habe
petition when the underlying state court decision:

(1) resulted in a decision that wastrary to, or involved an unreasonable
application of, clearly establishdeederal law, as dermined by the
Supreme Court of the United States(2rresulted in a decision that was
based on an unreasonable determamaif the facts in light of the
evidence presented in the State court proceeding.

28 U.S.C. § 2254(d)(1) and (d)(2).

To determine what constitutes “cleaéstablished feder&w” under 28 U.S.C|

§ 2254(d)(1), courts look to Supreme Court holdings existing at the time of thg
court decision._Seleockyear v. Andrades38 U.S. 63, 71-72 (2003). A state cou
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decision may be found to be “contrary tdarly established Supreme Court precejent:
[

(1) “if the state court applies a rule tlzaintradicts the governing law set forth in

Court’'s] cases” or (2) if the stateowrt confronts a set of facts “materia
indistinguishable” from a decision of the Court, but arrives at a different r
Williams v. Taylor 529 U.S. 362, 405-06 (2000); LockyeaB8 U.S. at 72-75. A sta
court decision involves an “unreasonable application” of clearly established feder

“if the state court identifies the correct govalegal rule from [the Supreme] Court
cases, but unreasonably applies it to the faicgsparticular state prisoner’s case,”
if a state court incorrectly extends the ebshied rule to a new context, or refuses

extend it to a new context wre it should apply. William$29 U.S. at 407; Lockyeg

538 U.S. at 76. To be an unreasonabldiegon of federal law, the state cot
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decision must be more than incorrecémoneous; it must be objectively unreasonapble.

Id. at 75.
Federal habeas courts apBIEDPA standards to “the last reasoned decision
a state court addressing the meritghefclaim._Ylst v. Nunnemakes01 U.S. 797, 80

(1991). The last reasoned decision by tlaestourt addressing these issues is
California Court of Appeal’s Januar6, 2011, unpublished opinion in People
GonzalesD055593. (Lodgment No. 6.)

State prisoners must exhaust their fatleonstitutional claims using procedul
and remedies available in thiate courts before a fedecalurt can grant habeas reli
28 U.S.C. 82254(b-c). The exhaustion requirement obliges a petitioner to
present” the claim to the highest state tbyrdescribing in the state proceedings b
the operative facts and the fedldegal theory on which th@aim is based, “to provid
the state courts with a fair ‘opportunity’apply controlling legal principles to the fag
bearing upon his constitutional claim,” _Anderson v. Harld&® U.S. 4, 6 (1982
(quoting Picard v. Connprl04 U.S. 270, 276-77 (1971)). “If Petitioner prope
argued his claims through ‘one completeind of the State’s established appel
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review process’ during an earlier petition, they are exhausted and can be consid

ered

in federal habeas procaeeds.” Cooper v. Never®41 F.3d 322, 326-27 (9th Cir. 201/1)

(quoting_ O’Sullivan v. Boerckeb26 U.S. 838, 845 (1999)Although federal habeas

relief cannot be granted on claims a petitioner failed to exhaust, a federal court m:

nevertheless deny habeas rfedie unexhausted claims. S#eU.S.C. § 2254(b)(2); se

also Granberry v. Greerd81 U.S. 129, 135 (1987) (a federal court may den

14

e

y an

unexhausted claim on the merits, but only “i§iperfectly clear that the applicant dges

not raise even a colorable federal claim[.]”).

The district court may accept, reject, or modify the findings

recommendations of the magistrate judg8.U.S.C. § 636(b)(1)(C). If neither pat

objects to the findings and recommendationhefmagistrate judge, the district co
IS not required to makede novo determination. Sek
II.  Analysis

A.  Sufficiency of the Evidence

Petitioner alleges that there was insuént evidence to sustain his convicti

for first-degree murder. (Doc. No. 1 at 12)23pecifically, he ggues that the evidenc¢e

and

y
irt

(o

on

was insufficient to support the jury’s finding that he acted with the requisite

premeditation and deliberation. (|t 12-21.) Petitioner argudsat as a result, he
not guilty of first-degree murder, brather second-degree murder. XId.

S

On habeas review, federal courts eradé a constitutional due process challenge

to the sufficiency of the evidence to sug@oconviction under the standards set out by
the Supreme Court in _Jackson v. Virgindd3 U.S. 307, 318-19 (1979). Under

Jackson a habeas petitioner challenging atestcriminal conviction based upon
sufficiency of the evidence may obtain rélaly “if it is found that upon the recond

evidence adduced at the trial no rationiglrtof fact could hae found proof beyond

reasonable doubt.” ldt 324. Whether any rationaiktr of fact could have found the

essential elements of the crime chargeahd a reasonable doubt is viewed in the |i
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most favorable to the prosecution. &1318-19. Even if the record contains facts
support conflicting inferences, a reviewinguet must presume that the trier of f:
resolved any conflicts in favor of the proseen, and defer to thatetermination. Id

at 326. Additionally, after AEPA, federal habeas coudpply the standard “with an

additional layer of deference to thatstcourt result.” Juan H. v. AlleA08 F.3d 1262
1274 (9th Cir. 2005).
In determining that sufficient evidence supported Petitioner’'s conviction

California Court of Appeal used a stéder standard identical to the Jackstandard
(Lodgment No. 6 at 10 (applying People v. John26nCal.3d 557, 578 (1980)). T
California court determined that there sasufficient evidence from which a ration

trier of fact could concludéhat Petitioner murdered Sparks in a premeditated
deliberate fashion. (Lodgment No. 6 at8nder California law, the manner of killin
if it shows a calculated design to ensure dezgtgblishes the requisite intent of fir
degree murder._People v. Hornji3g Cal. 4th 871, 902-03 (2004); see &swple v,
Brady, 50 Cal. 4th 547, 564 (2010) (substantial evidence of premeditatior
deliberation where evidence showed thdeddant not only shot at an officer from

car, but got out of the car and shot theafiin the back and then stood over the off
and shot a third time.) The evidence shdved Petitioner retriextehis knife from his
truck before he entered th@rehouse. (Lodgment No. 5 at7.) The record also s
that after Petitioner originallgtabbed Sparks from behind, Petitioner walked awal

a moment, during which witness Raymundo Lopez told Petitioner to calm down,

that
ACt

the

al
and

St-

N1 an

cer

NOWS

y for
(Id.

Petitioner responded by telling Lopez to maweay, walked back to Sparks,
proceeded to stab him in theash an additional ten times. (JdViewing the evidenc
in the light most favorable to the pros&on, a rational trier of fact could fin
Petitioner’s actions were designed to ensure Sparks’ deathla8esn443 U.S. a
318-19, 324. Therefore, the Court Appeal's decision affirming Petitioner
conviction was not contrary to or an unreaable application of established Supre
Court law.
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B.  Sufficient Evidencethat Petitioner wasNot Guilty by Reason of
I nsanity

Petitioner’s second claim alleges tharéhwas insufficient evidence to supp
the jury’s determination that Petitioner wagally sane at the time he committed

ort
the

murder. (Doc. No. 1 at 21.Petitioner did not raise this claim to the state court on

direct appeal. (Lodgment No. 5 at 1-8.}ifRener raised this éim on collateral review

with the California Supreme Court in lamended habeas petition. (Lodgment N
at 6-8.)

1. Whether Petitioner Exhausted the Claims Raised in His
Amended Petition

Respondent argues thatiBener failed to exhaust fiinsanity claim becauge

D. 7

the California Supreme Court denied Petitioner's amended claims on progedur

grounds and not federal law grounds. (Doc. 8lat 6, 8-9.) Aederal court may nqt

grant federal habeas corpus relief unlagsetitioner has exhausted his state ¢

purt

remedies with respect to all claims contained in the petition. 28 U.S.C. §2254(b
Castille v. PeoplesA89 U.S. 346, 349 (1989). To exhaust state court remedies, :

federal claim must be fairly presented te #tate’s highest court, which in turn m
dispose of the claim on the merits. Anderson v. Harléss U.S. 4, 6, 8 (1982

Summary denials in state coare presumed to be on thenitee absent some indicatign

to the contrary. _Harrington v. Richtet31 S. Ct. 770, 785 (2011); skkrris v.

Superior Court500 F.2d 1124, 1128 (1974) (Typicalllge California Supreme Court

denies habeas petitions on state procedural grounds by citation to authority
comment.)

The California Supreme Court marké&titioner's amended habeas petit
“Received,” but not “Filed.” (Lodgment No. 8.) The California Supreme G

St

).

/ or |

on
ourt

subsequently summarily denied the petition.) (lthe California Supreme Court gave

no indication that it denieBetitioner’s habeas petition on procedural grounds.

Lodgment No. 8.) Its denidlid not cite any authority natid it state that the petition

was procedurally deficient, _()d.Thus, the Court concludé¢hat Petitioner's amende

-8- 12-cv-1088-H

(See

d




© 00 N O 0o B~ W N PP

N N RN NN DNNNDNDNRRR R R PR B R R
W N o oA W NP O © 0N O 00 W N B O

claims were denied on the merits and eesalt, Petitioner hasbausted these claims.
SeeHarrington 131 S. Ct. at 785.

2. Whether the Evidence is Sufficient that Petitioner was
Not Guilty by Insanity

Because Petitioner first raised his insanifim to the California Supreme Court,
who denied without comment, therens written state court decision. (Semdgment
No. 8.) A federal court lacking a writteopinion from a state court addressing the
merits of a federal claim undertakes an independent revieweaktiord. _Pirtle v|
Morgan 313 F.3d 1160, 1167 (9th Cir. 2002); see Bistgado v. Lewis223 F.3d 976
982 (9th Cir. 2000) (“Federal habeas reviswmot de novo when the state court dpes

not supply reasoning for its decision, but an independent review of the regord |
required to determine whether the statairt clearly erred in its application pf
controlling federal law.”) Nonetheless, the federal court must “still defer to the stat:
court’s ultimate decision.”_PirtJe313 F.3d at 1167. Thus, the Court conduct$ an
independent review of Petitioner’s insandiaim giving deference to the California
Supreme Court’s denial of the claim. $2elgadg 223 F.3d at 982.

Petitioner challenges the outcome of the sanity portion of his trial. Undel
California law, “Insanity is a plea raising affirmative defense ta criminal charge.]
People v. Hernande22 Cal.4th 512, 522 (2000). “[T]hesue at the insanity trial |s
not whether the defendahtais committed the act but whether or not he shoul
punished.”_Id(citing People v. Flore$5 Cal. App. 3d 118, 121At the sanity phas
the burden is upon the defendant to prbye preponderance of the evidence that he

was insane at the tinoé the offense.”_Idat 515 (citing Flores5 Cal. App. 3d at 121).
Unlike California law, the Supreme Couras “not said that the Constitution

requires the States to recognize thenitgadefense.”_Medina v. Californi&05 U.S.
437, 449 (1992). Inthe absence of Supr@woert authority, fedefaourts have hel
that where the defendant bears of the burden of proving insanity as a defen:

constitutional challenges arising from a bifuezhtrial regarding the defendant's sanity

-9- 12-cv-1088-H
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are not cognizable on federal habeas review. SeeGaldv. Parker231 F.3d 265, 30
(6th Cir. 2000) (sufficiency of the ewdce challenge to jury's sanity finding r

cognizable under § 2254 where sanity isatoelement of crime), overruled on ot}
grounds by Bowling v. Parke844 F.3d 487, 501 n. 3 (6@hr. 2003); Battie v. Estellg
655 F.2d 692, 702 n. 23 (5th Cir.1981) rfgdimg habeas relief for challenge

~

10t
jer

to

sufficiency of evidence of sanity because there is no federal constitutional r
insanity defense); see algaboa v. Calderdqgr?24 F.3d 972, 979 (9th Cir. 200
(violation of state statutory rule requiring corroboration of accomplice testimor

not warrant habeas relief because statelde was not requiceby the Constitution or

federal law).

At a bifurcated trial, a jury determined that Petitioner did not qualify for @
guilty by reason of insanity plea. (Lodgnt No. 1, CT vol. 2 at 426-34.) Becal
federal constitutional law doesot require an insanity defense, the state co
determination that Petitioner was nosame when he committed murder did
contradict federal Supremeo@t law. Habeas relief is only available if a state c
decision “was contrary to, or involved an unreasonable application of, c
established federal law, as determinedha®/United States Sugmme Court.” 28 U.S.(
§ 2254(d)(1). Thus, Petitioner’s claim fails. $ee

C. Lesser Included Offense Jury Instruction

Petitioner alleges a due praseviolation based on theatrcourt’s alleged failure

to instruct the jury on the lesser includdténse of manslaughter. (Doc. No. 1 at 2
Petitioner’s claim is without merit because allegation is belgby the record._(Se

Lodgment No. 2, RT vol. 9 at 1144-417150-52, 1178, 1185-96, 1189-91.) Dows

Wood 211 F.3d 480, 486-87 (9th Cir. 2000) (factually unfounded claim presel
basis for federal habeas relief).
As the record demonstrates, the tgalurt instructed the jury on the less
included offenses of voluntary and involuntary manslaughter:
The crime charged in this cas@u&es proof of the union or joint

-10 - 12-cv-1088-H
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(Lodgment No. 2, RT vol. 9 at 1178.)

(Lodgment No. 2, RT vol. 9, 1185-86.)

(1d.)

verdict forms if they found that Petitioner svguilty of a crime other than first-degr
murder. (Lodgment No. 2, RT vol. 9 at 1189-91.)

included offense of manslaugit Petitioner’'s argument that the trial court failec

operation of act and wrongful interfor you to find a person guilty of the
crime in this case or any lesser incldagfense, that person must'not only
intentionally commit the prohibited act, but must do so with . . . specific
intent and/or mental state. The aaod the specific intent and/or mental
state required are explained in the instruction for the crime.

The Court continued regarding thaeder offense of voluntary manslaughter:

A killing that would otherwise be murder is reduced to voluntary
manslaughter if the defendant killsdmeone because of a sudden quarrél
or in a heat of passion. The defenddlled someone because of a sudden
quarrel or in the heat of passioroifie the defendamtas provoked; two
as a result of the provocation, thdefedant acted rationally and under the
influence of intense emotion that obscured his reasoning or judgment; ang
three, the provocation would have sad a person of average disposition
to act rationally and without due degitation. That is, from passion rather
than from judgment. [] . .. In der for heat of passion to reduce a
murder to voluntary manslaughteretdefendant must have acted under
tthe direct and immediate influencembvocation as [the court] defined
it.

On the crime of involuntary manslaughter the court stated:

_ When a person commits an unfalkilling but does not intend to
kill and does act with conscious disaed for human life, then the crime
is_involuntary manslaughter. The diiference between other homicide
offenses and involuntary manslaugltepends on whether the person was
aware of the risk to life and thashor her actions created and consciously
disregarded that risk.

_ ... An unlawful killing resultindrom a willful act committed with
intent to kill and conscious disregard of the risk for human life is
mvquntarK manslaughter. The “defendant committed involuntary
manslaughter if, one, the defendant committed a crime that posed a high
risk of death or great bodily injulyecause of the Wa%/ it was committed.
Two, the defendant’s acts unlawfuttgused the death of another person.

The court also gave specific instructiaiesthe jury about how to fill out the

The record undisputedly establishes ttinet jury was instructed on the les:

-11 - 12-cv-1088-H
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instruct the jury on the lesser included offerswithout factual merit. Thus, Petition
has failed to allege facts sudient for habeas relief._ S@8 U.S.C. § 2254(d).

E. Denial of Certificate of Appealability

Under AEDPA, a state prisoner seeking ppeal a district court’s denial of
habeas petition must obtain a certificat@ppealability from the district court judg
or a circuit judge. 28 U.S.C. § 2253(c)(1)(AA court may issue a certificate
appealability only if the applicant has madestdbstantial showing of the denial o
constitutional right.” 28 U.S.(8 2253(c)(2). To satisfthis standard, the petition
must show that “reasonable jurists would find the district court’s assessment
constitutional claims debatable wrong.” Slack v. McDaniel529 U.S. 473, 48

(2000). In the presérase, the Court concludes tipatitioner has not made suct
showing and therefore the Court derfRegitioner a certificate of appealability.
CONCLUSION

Petitioner has not established that tlaestourt’s determination “was contrs
to, or involved an unreasonable applioatiof clearly established federal law,

er

a
je
of
f a

1%

r
of tf

ry
as

determined by the Supreme Court of the United States” or that it “was based gn an

unreasonable determination of the factsghtliof the evidence presented in the s

court proceeding.” _Se28 U.S.C. § 2254(d). Accordingly, the Court adopts

magistrate judge’s report and recommeéimtaand denies the petition for habe

corpus. In addition, the Court deniestitioner a certificate of appealability.
IT1SSO ORDERED.

DATED: March 18, 2013

MARILYN M. HUFF, Distri
UNITED STATES DISTRICT COURT
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