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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

NORMAN SHAW, Case Nol12v-1207DMS (BLM)
Plaintiff, ORDER GRANTING MOTION
TO DISMISS
V.
BANK OF AMERICA ET AL.,
Defendand.

Pending before the Court is Defendant U.S. Bank, N.A.’s motion to dismis
pursuant to Federal Rule of Civil Procedure 12(b)(1). The motion came ¢n for
hearing on November 3, 2017. Plaintiff appeared on behalf of himselBrgadt
Delgadillo appeared on behalf of Defendamfter considering the parties’ briefs,
oral argument, the relevant legal authority, and the recagteridant’s motion is
granted.

.
BACKGROUND

In July 2006, Plaintiff refinanced his residence located at 308 Corto Street in
Solana Beach, California (“Property”) by borrowing $1.26 million from Washington
Mutual Bank (“WaMu”), secured by a deed of trust on the Property. (First Amended
Complaint (“FAC”) 11 67.) Plaintiff alleges WaMu sent a defective notice of the
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right to cancel in violation of the Truth in Lending Act (“TILA”) and RegidatZ.

(Id. 1 20.) On June 26, 2009, Plaintiff sent a notice of rescission to WaMu,

Defendant, and other financial institutions on the ground that WaMu failed to S

TILA’s disclosure requirements(ld. § 10.) Although Defendant acknowledge

receipt of the notice, it has not rescinded the Idéoh.q 11.)

At the time Plaintiff sent the notice of rescission, the Office of TI
Supervision had already closed WaMu. On September 25, 2008, WaNiaved
into the receivership of the Federal Deposit Insurance Corporation (“FD
JPMorgan Chase Bank, N.A. (“Chase”) entered into a Purchase and Assu
Agreement with the FDIC. Pursuant to the Agreement, Chase acquired W,
assets. Defendard the designated trustee of the WaMu Mortgage Fassugh
Certificate Series 2008R11, which includes Plaintiff’'s loan(Mem. of P. & A. in
Supp. of Mot. at 5; Mem. of P. & A. in Opp’n to Mot. at 2.)

In March2009, after Plaintiff defaulted on the loan, a notice of default
election to sell was recorded, with a foreclosure date of July 14, 2D@@laration
of Norman Shaw (“Decl. Shaw”) { 8.) Facing foreclosure, Plaintiff filed for Chg
11 bankruptcy on July 9, 2009ld. 11 9 21)

On May 18, 2012, Plaintiff filed a complaint against Defendant, ses
rescission of the loan. On Septembe2013, the Court issued an order condition
denying Defendant’s motion for summary judgment. The denial was contingg
Plaintiff complying with his obligations to tender by November 13, 2013. W
Plaintiff failed to tender, the Court dismissed the action on December 10, 201
January 6, 2014, Plaintiff filed a notice of appeal.

On appeal, Defendant raised for the first time the issue of subject i
jurisdiction. On June 6, 2017h& Ninth Circuit remanded the action to this Ca

with instructions to conduct fafinding and to determine whether Plaintiff

rescission claim under TILA is barred by the jurisdictstnpping provisions of the

Financial Institutions Reform, Recovery, and Enforcement Act (“FIRRE
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ThereafterDefendant filed the present motion to dismiss for lack of subject m
jurisdiction
.
LEGAL STANDARD

Federal courts are courts of limited jurisdicti@ddwen Equip. & Erection Ca.

v. Kroger, 437 U.S. 365, 374 (1978). “A federal court is presumed to
jurisdiction in a particular case unless the contrary affirmatively appeaisck W.,
Inc. v. Confederated Tribes of the Colville Reservat®8 F.2d 1221, 1225 (91
Cir. 1989). Lack bsubject matter jurisdiction may be raised at any time by
party or by the courtSeered. R. Civ. P. 12(h). “A party invoking the federal cou
jurisdiction has the burden of proving the actual existence of subject 1
jurisdiction.” Thompsornv. McCombe99 F.3d 352, 353 (9th Cir. 1996). “If tf
court determines at any time that it lacks subgjeatter jurisdiction, the court mu
dismiss the action.” Fed. R. Civ. P. 12(h)(3).

“A Rule 12(b)(1) jurisdictional attack may be facial or facttiaBafe Air for
Everyone v. MeyeB73 F.3d 1035, 1039 (9th Cir. 2004). A “facial” attack accq
the truth of the plaintiff’'s allegations but asserts that they “are insufficient on
face to invoke federal jurisdiction.”ld. In resolving a facial teack, the court
“[a]ccepting the plaintiff's allegations as true and drawing all reasonable inésr
in the plaintiff's favor, ... determines whether the allegations are sufficient as &
matter to invoke the court’s jurisdictionl’eite v. Crane C 749 F.3d 1117, 112
(9th Cir. 2014) (citingPride v. Correa 719 F.3d 1130, 1133 (9th Cir. 2013)).
contrast, a “factual” attack “contests the truth of the plaintiff's factual altetgt
usually by introducing evidence outside the pleadingd.”(citations omitted). In
resolving a factual attack, the court “may review evidence beyond the ot
without converting the motion to dismiss into a motion for summary judgm
Meyer, 373 F.3d at 1039 (citingavage v. Glendale Union High Sc343F.3d 1036,
1039 n.2 (9th Cir. 2003)).

-3 12-cv-1207DMS (BLM)

atter

lack

h
any
I’'s
natter
e

5t

Ppts
their

eNC
1 legal
1

n

pla

ent.




O 00O N OO O D W N -

1.
DISCUSSION?
Defendant argues the court lacks subject matter jurisdiction over Plaintiff's
TILA claim pursuant to the jurisdictiestripping provisions of FIRREADefendant
contends the allegations contained in the FAC are insufficient on their face to [nvoke
federal jurisdiction because Plaintiff has not alleged he hhgusked his claim
through FIRREA'’s administrative claims process. Defendtargues Plaintiff
cannot satisfy his burden of establishsgbject matter jurisdiction becauges
undisputedhe failed to file the required administrative claim with the FDIC.
Defendant thereformakes bothacial and factual jurisdictional challergye
Congress enacted FIRREA “in an effort to prevent thlegse of the [saving
and loan] industry” in the late 19808Vash. Mut. Inc. v. United Stajeg36 F.3d
1207, 1211 (9th Cir. 2011). In order “to enable the federal government to responc

UJ

swiftly and effectively to the declining financial condition of tieion’s banks and
savings institutions,” FIRREA granted “the FDIC, as receiver, broad powers to
determine claims asserted against failed bankiehderson v. Bank of New Eng
986 F.2d 319, 320 (9th Cir. 1993). To maximize the FDIC’s ability to futiillole
as claim adjudicator, FIRREA “provides detailed procedures to allow the FDIC to
consider certain claims against the receivership estBenson v. JPMorgan Chase
Bank, N.A.673 F.3d 1207, 1211 (9th Cir. 2012).

When liquidating a failed bank’s assets, the FDIC must “promptly publijsh a

notice to the depository institution’s creditors to present their claims [to the RDIC]

! Plaintiff and Defendant both request the Court to take judicial notice of various
documents. The Court takes judicial notice of the bankruptcy filihgr@Norman
Edmund ShawCaseNo. 030981CGLT7 attached as Exhibit 110 Defendant’s
request for judicial noticeSee Lee v. City of Los Angel@s0 F.3d 668, 6890
(9th Cir. 2001). The Court declines to take judicial notice of the remaining
documents conitaedin the parties’ requests for judicial notiloecause they are npt
necessary to the resolution of fhresent motion.
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by a specified date in the notice[,]” otherwise known as a “claims bar date
U.S.C. §1821(d)(3)(B). Claims must be filed by the claims bar date set by the
which must be at least 90 days after notice is publisked Upon its appointmen
as receiver for WaMu, the FDIC set December 30, 2008 as the deadline fo
claims against the WaMu receivership.

FIRREAStrips courts of jurisdiction over claims that have not been exha

through the FDIC’s administrative process:

Except as otherwise provided in this subsection, no court shall have
jurisdiction over-

(i) any claim or action for payment from, or any antiseeking a
determination of rights with respect to, the assets of any depository
institution for which the [FDIC] has been appointed receiver, including
assets which the [FDIC] may acquire from itself as such receiver; or
(i) any claim relating to any act or omission of such institution or the
[FDIC] as receiver.

12 U.S.C. § 1821(d)(13)(D).

The Ninth Circuit has explained, “Section 1821(d)(13)(D) is drafted brg
to preclude courts from exercising jurisdiction over ‘any claim or action for pay|
from, or any action seeking a determination of rights with respect to’ the assg
failed bank in the hands of the FDIC, or ‘any claim relating to any act or omig
of a failed bank, without respect to the identity of the claimaRuhdgren760 F3d

at 1061 (quoting 12 U.S.C. § 1821(d)(13)(D)). Moreover, the Ninth Circuit

held “FIRREA'’s jurisdictional bar applies to claims asserted against a purch
bank when the claim is based on the conduct of the failed institutikenson 673
F.3dat 1214.

Plaintiff contends the Court has subject matter jurisdiction over his T
rescission claim because FIRREA'’s exhaustion requirement does not apply to
under TILA. Under Ninth Circuit law, however, FIRREA'’s jurisdictional b;
applies to anyclaims asserted against a purchasing bank, including a

rescission claim, when the claims are based on the conduct of the failed inst
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Benson673 F.3d at 1214ee Carmichael v. JPMorgan Chase BadIlA., No. 16
56525, 2017 WL 4422865, at {2th Cir. Oct. 4, 2017) (dismissal of action alleg

ng

violations of TILA “proper because the district court lacked subject matter

jurisdiction, as [plaintiff] failed to exhaust the administrative claim process
the [FIRREA].”); Grady v. Levin 655 F. App’x 601, 602 (9th Cir. 2016

nder

)

(“[plaintiff's] proposed TILA claims against [defendant] ... are subject to dismjssal

under [FIRREA].").

Plaintiff alsocontends FIRREA’s exhaustion requirement is inapplicab
his TILA claim because, “while WaMu'’s aatsay have given rise to the initial TIL/
violation against [Plaintiff], ... it was [Defendant] that violated TILA by failing
rescind[.]” (Mem. of P. & A. inOpp’n to Mot. at 18.) Plaintiff’'s TILA claim,
however, plainly qualifies as “functionally, albeit not formally, against [the] fa
bank.” Benson673 F.3d at 1215. The TILA claim stems from alleged disclo
defects in the original loan documents, which is “based on the conduct of the
institution” because the operative loan documents were drafted and execu
WaMu, not Defendant.Rundgren 760 F.3d atl064. Indeed, accordingthe
allegations in the FAC, WaMu failed to make required disclosures under TILA
he obtained thdoan in 2006. (FAC 11 2427.) By relying on WaMu'salleged
wrongdoing, Plaintiff's claim clearly “relatgpto any act or omission” of the faile
bank, and is therefore subject to FIRREA'’s exhaustion requitenth U.S.C. §
1821(d)(13)(D);see also Tellado v. IndyMac Mortg. Serv®7 F.3d 275, 280 (3
Cir. 2013) (holding that FIRREA applied to plaintiffs’ claim against a purchg
bank because “[w]ithout [the failed bank’s] wrongdoing, the [plaintiffs] would
no right to cancel and therefore no claim”).

Relying onMcCarthy v. F.D.I.C, 348 F.3d 1075 (9th Cir. 2003), Plaint
further argueSFIRREA jurisdictionstripping applies only to assets on the book
a financial institution at the time it goes into receivership.” (Mem. of P. & A

Opp’'n. of Mot. at 13.) Plaintiff therefore renews his request for discove
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determine “whether the Loan was on WaMu'’s books at the time it failed and
into receivership[.]” (Id. at 14.McCarthy, however, did not deal with the statutc
sulsection at issue here: the jurisdictional bar on claims “relating to any &
omission” of a failed bankSee Bensqr673 F.3d at 1213. Moreovess the Courf
has explained previouslyn its order denying Plaintiffs motion to condu
discovery whether the loan was sold prior to or after such date is irreléwdhée
resolution of the present motion because § 1821(d)(13)(D)(ii) “asks whetimas ¢
‘relate to any act of omission” of a failed institution or the FDI{@.”at 1212.
Plaintiff's renewed request for discovery is therefore defied.

Next, Plaintiff argues “[s]tripping jurisdiction under FIRREA of a TIL
rescission claim raises due process issues and denies the borrower any n
resolve his claim.” (Mem. of P. & A. in Opp’n. of Mot. at-21.) As Plaintiff
acknowledges, the Ninth Circuit haseady rejected such argumenee Bensqgn
673 F.3d at 1213 (“to the extent plaintiffs assert they currently lack a remed

result can only be attributed to their failure to exhaust.”) (ciBogford v. Resol.

Trust Corp, 991 F.2d 481, 486 (8th Cir.1993) (“Since the language of the s
expressly provides for judicial review after exhaustion of the administr
procedures, [plaintiff] cannot prevail on her claim that FIRREA’s administra
procedures deny her due process by making judiciadwennavailable.”)see also
Feigel v. F.D.I.C, 935 F. Supp. 1090, 1100 (S.D. Cal. 1996) (“The court doe
find that the administrative claims procedure requirements of FIRREA \iotate
process.”).

Lastly, at the hearing on the present motiBiaintiff bemoanedefendant’s

2 Plaintiff's remaining requests for discovery pertaining to “whether any notice
sent to him regarding the FDIC receivership; what the various finanstgltion
recipients of his rescission letter did with it; and whether any of thpieats
forwarded the letter to the FDIC” are deniedtbe same grounds. (Mem. of P.
A. in Opp’n. of Mot. at 10.)
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ability to raise a jurisdictional argument for the first time on appelawever, ag

Plaintiff acknowledged, the issue of jurisdiction can be raasady time during the

proceedings.Att'ys Trust v. Videotape CompRrods., Inc, 93 F.3d 593, 5945
(9th Cir.1996).

Here, he FAC allges a TILA claim relating to aact or omission of WaMu
yet, Plaintiff has not allegedhor can heconsistent with his Rule 11 obligaticas
that hefiled a claim with the FDIC anéxhausted his administrative remedig
Plaintiff concededis much at the hearind/doreover, n his Balance of Schedules
Statements and/or Chapter 13 Plan filed with the bankruptcy court on July 24
Plaintiff atteseéd he had no pending administrative proceedings within one
immediately preceding the filing of his bankruptcy case. (RJN, Ex.Tliejefore,
it is undisputed Plaintiff failed to file a claim with the FDIC and thus, faile
exhaust his administrative remedies.

I,
CONCLUSION
The Court lacks jurisdiction over this actiomefendant’s motiorio dismiss

Is therefore granted.

IT 1SSO ORDERED.

Dated: November 7, 2017
Q/m. ™. %

Hon. Dana M. Sabraw
United States District Judge

3 Federal Rule of Civil Procedure Rule 11 requires factual contentions allege
pleading, written motion, or other paper “to be based on a-faithobelief, formed
after reasonable inquiry, that they amell grounded in faf]” Gwaltney of
Smithfield, Ltd. v. Chesapeake Bay Found., #&4 U.S. 49, 65 (198T7¢iting Fed.
R.Civ. P. 1.
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