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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

FREDERICK STOCCO, an individual; CASE NO. 12-CV-1291 WQH

KATHLEEN STOCCO, an individual; (DHB)
and GIA FLORENCE SRL, an Italian
company. ORDER
Plaintiffs,
VS.

GEMOLOGICAL INSTITUTE OF
AMERICA, INC., a California
Corporation; and Does 1 through 10(

g

Defendant.

HAYES, Judge:
The matter before the Court is tivotion to Dismissfiled by Defendan
Gemological Institute of Americdnc (“GIA”). (ECF No. 33).
PROCEDURAL BACKGROUND

Doc. 37

On April 19, 2012, Plaintiffs FredericBtocco and Kathleen Stocco filed a

Complaint against GIA in the Superior CoofrCalifornia for the County of San Dieg
(ECF No. 1). On May 29, 2012, GIA remoube Complaint to this Court. (ECF N
1-3).

.

OnJuly 10, 2012, Plaintiffs FrederickdKathleen Stocco filed a First Amended

Complaint, alleging the following claim#or relief against GIA: (1) fraudulent

misrepresentation; (2) negligence; (3gdch of written contract; (4) fraud in t
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inducement; (5) failure to provide franchidéeoing circular in violation of California

Corporation Code § 31119; and (6) unfair basmpractices in violation of Californj

Business & Professions Code 8 17204.

On July 20, 2012, GIA filed a motion tostiniss claims three, four, five, and $

of the Complaint. (ECF Nd.0). On January 3, 2013, the Court granted GIA’'s ma
to dismiss in its entirety. (ECF No. 14)jhe Court concluded that Plaintiffs Freder
and Kathleen Stocco lacked standing $semt claim three, for breach of contre
because “there are no facts alleged in the@laint to support [the] claim that they &
direct beneficiaries to any agreeméetween the founding mebers of the Firgen
Foundation after acquiring GIA Italyfd. at 10. The Court concluded that claim fiy
for failure to provide franchise offeringrcular, was barred by the applicable stat

of limitations because “the signing okthicense Agreemerjtpccurred on Decembe

20, 2007, over four years anddimonths before [Platiffs Frederick and Kathlee
Stocco] filed this action....'ld. at 13.

On May 28, 2013, Plaintiffs FredericBtocco, Kathleen Stocco, and G
Florence SRL (“GIA lItaly”) (collectively,Plaintiffs”) filed the Second Amende
Complaint (“Complaint”) against GIA. EhComplaint containghe following claims
forrelief: (1) fraudulent misrepsentation, brought by Plaiis Frederick and Kathlee
Stocco; (2) negligence, brought by Plaintfrederick and Kathleen Stocco; (3) bre:
of written contract, brought by GIA Italy; arid) failure to providdranchise offering

d

N

hch

circular in violation of California Corpation’s Code § 31119, brought by all Plaintiffs.

(ECF No. 29).

On June 7, 2013, GIA filed the Motion to Dismiss claims three and four ¢
Complaint. (ECF No. 33). On July 1, 20B3aintiffs filed an opposition. (ECF N
34). On July 8, 2013, GIA filed a reply. (ECF No. 36).

ALLEGATIONSOF THE COMPLAINT

Plaintiffs Frederick and Kathleen Stocare United StateSitizens. GIA, “the

global leader in gem grading,” is a Califita corporation with its “principal place ¢
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business/headquarters in the City of Carlsha@alifornia.” (Complaint 1 1, 9, EQ
No. 29). “[GIA ltaly] is an Italy cenpany, wholly owned by the Stoccodd. 1 3.
“GlArepresent[s]itself ... as a nonprofisiitute, whose missionis to ‘ensure |
public trust in gems angewelry by upholding the highest standard of integr
academics, science, and professionalitmough education, research, laborat

services, and instrument development.’1d. “A GIA gem grading certificate

he
ity,
pry

174

significantly increases the value of a gem across the world. The GIA gem gradin

certificates can only be issued by gem grgdabs authorized by GIA to issue G
gem grading certificates. &'k gem grading certificatesatherefore highly valuablé
and the gem grading labs andBiA gem drop-off locations that are authorized to ig
such certificates have a huge advantage and are much more highly regarded tl
those that lack GIA affiliation.”ld.

“Beginning in 1991, and during relevdmmnes, the Stoccos were employees
GIA. [O]n December 1, 1991, the Stoccoteead into an employment agreement, v
GIA-GEM Instruments Corporation, a wholly owned subsidiary of GIAd” § 10.
“The employment agreememnigere entered into by th8toccos, and required tl
Stoccos to open GIlA's first European GlA#tion and to relocate to Vicenza, Italy
do so.” Id. “The employment agreements provided: ‘Point of Origin/Countr
Origin: Santa Monica, CA U.S.A.”"1d. (quoting PIl. Exh. 1ECF No. 29-2 (copies ¢
employment agreements)).

“GIA-GEM Instruments Corporation’s principal place of business was log
in Santa Monica, California and the emyainent agreements were entered intc
California. GIA-GEM Instruments is no longer a viable entity, having merged

A

\1"4

sue
nan

5 Of
ith

to
y of

rated
) in
back

into Defendant GIA. GlA s the principahd successor to GIA-GEM Instruments, and

GIA’s principal place of businessliscated in Carlsbad, Californiafd. § 11.

“In 1992, the Stoccos relocated from tbeited States to Italy for the sje

purpose of establishing the first Europ&alf\ location for GIA. Pursuant to th
employment agreement obligat® the Stoccos organized, apd and directed the fir

-3- 12CV1291 WQH (DHB)

ir

"2}
—




© 00 N O 0o A W N P

N NN N DNNNNRNRRRR R R B B R
N~ o 0N W N PP O © 0N O 00 W N PP O

28

GIA European location in Vicenza, Italy, i@ltaly), to establish a gem grading school
on behalf of GIA. GIA ltaly was creatdy GIA, and GIA Italy was a foreign affiliate
and subsidiary wholly owned by GIA (as of 1992)d" § 12.

“In early 1992, GIA Italy opened undertheadership ahe Stoccos.”d. § 13.
“By 2003, GIA Italy had approximately 60apuate gemologists per year. GIA Ita

y
had about 200 students enrolled in esten and design daes, and anothg

\U
—_

approximately 400 in the distance education classes. GIA Italy enrollment in¢lude

D
o

students from the United States. Similadkglian students worked in and visit
California, U.S., while earning GIA gemologist degreelsl”

From 1993 to 2007, “the Stoccos continued to work and live in Italy, drgwing
salaries from GIA Italy, which washolly owned by Defendant GIA....Id. § 15. “At
all times, the Stoccos’ employee reviewsrevexemplary. In 1992, Bill Boyajea

=)

GIA’s President, wrote the Stoccos a letter indicating that the Stoccos were doing
great job for GIA.” Id. § 16. “Thereafter, GIA executive®ntinued to visit Italy ang
issue reports on the progress being madetl&kA had control ad oversight of al
operations at GIA in Italy.”ld. T17.

“In 2005, GIA and the [Florence] Chamber of Commerce negotiated an
agreement whereby the Chamber of Conma&rould provide financial support to GIA
A

Italy so long as GIA Italy agreed to alldiae construction of a gem grading lab or G
gem drop-off location that would be authrad to issue GIA geigrading certificates.|
Id. ¥ 17.

On March 17, 2005, “GIA, by and through its attorney, indicated that it|may
establish a GIA lab but only with GIA’s wten consent, and ould agree to condu¢t
a feasibility study regarding establishing8\ gem drop-off location that would he
used for GIA gem grading. GIA further imdited in this letter that the decision|to
establish a GIA gem drop-off location indfénce would be at the sole discretion of
GlA ltaly.” 1d. T 18.

“In 2005, Donna Baker, GIA’s President, loehalf of GIA, entered into a writtgn
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agreement with the Florence &hber of Commerce to mo@&A Italy to Florence, ant
open a GIA school and a GIA gem drop-twf€ation authorized to issue GIA geg
grading certificates.”ld. § 19 see alsdPl. Exhs. 3-4, ECF No. 29-2 (copies of 1
Italian original and English translatiaf the 2005 “agreement,” entitled the “Articl
of Incorporation” of the “Firenze Smee Gemmologiche Foundation,” referred to
Plaintiffs as “the Firgem Agreement”).

This agreement (‘Firgem Agreemt’) was made and signed by
Baker on behalf of GIA and GIA Ita(ljyln exchange for GIA agreeing to
open a GIA school and GIA gem drofi-tocation authorized to issue

IA gem grading certificates, tHelorence Chamber of Commerce (a
guasi-governmental entity) agreedptmvide GIA Italy with substantial
financial support for a twenty (20 ererlod_. Without agreeing to move
forward with at least a GIA gem dragdt location authorized to issue GIA
ﬁem grading certificates, the Fémrce Chamber of Commerce would not

ave entered into the Firgem Agreement.
(Complainty 19, ECF No. 29).

GIA ltaly was an intended thirdarty beneficiary to the Firgem
Agreement....” The Firgesgreement provided that GIA would ‘Manage
the analysis of precious stones and metals by issuing GIA Carlsbad
certificates (reports) recognized worlid.” This clause inthe Firgem
Agreement means that &lagreed to allow the issuance of GIA gem
grading certificates. The Firgem Aggment further provided that it had a
duration of twenty years.” The fjem A?reement provided support for
both the local Ital[lan] cmmunity and GIA Italy.

Id. 7 43.

“A bank loan of approximately $350,0@uros was taken out by GIA Italy wif
GIA’s express and written paission to build out a sige required for the new schc
and gem grading lab. This bank loan whsined while the Stoccos, personally :
as directors of GIA Italy, relied upon GIA’s promise to authorize access to GIA
grading certificates.1d.  20.

On October 31, 2007, “Tawfic Farah, &3¢ Vice-President for Internationi
Operations, sent a letter to the FlarterChamber of Commerce thanking it for
support of GIA and its Italy operationsld. § 21.

“In or before 2007, GIA developed a saewhereby it wouldttempt to conver
GIA lItaly to a franchise, and convert tB&occos from employees to franchisees,

then withdraw support of GIA Italy.” Ofsugust 20, 2007, “Tawfic Farah informed t
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Stoccos ... that he was authorized to tie¢g® and conclude an agreement with
Stoccos to take over GIA lItaly. Tawfic Farah pitched the aesecognition for th
Stoccos’ 16 years of hard work and aedion for GIA. Unbeknownst to the Stocct
this was actually part of GIA’s plan tacate its Italy operation (and concurrer
vacate its support for the Firgem Agreementl’ § 22.

In late 2007, GIA approached the Stoccos and offered them
ownership of GIA Italy under a frahise agreement. Concurrent with
discussions regarding making the@ios franchisee owners, GIA sentthe
Stoccos a letter dated Novemidgt, 2007, entitled ‘Resignation from
Personnel Employment Agreement’ seef.jdo have the Stoccos state that
they had been paid all salary aced vacation and irbursable expenses
(e Lol ot he Siocesres Ty had o SR agans
GIA....

Id. T 23; PI. Exh. 5, ECF No. 29-3 (copy of November 12, 2007 letter); Pl. Exhs
ECF Nos. 29-3, 29-4 (copies of the 20fd 2009 “franchise agreements”). “G
offered the Stoccos ownership of GlAalit under [the] franchise agreement, @
Frederick Stocco, as President of GIA Florence SRL, ultimately entered intd
franchise agreement with GIAId. § 50. “GIA ... transferred full ownership of GIA
Italy operations to the Stoccosavithe] franchise agreementld.  44.

On April 10, 2008, “Donna Baker rggied from the Firgem Agreement coun
personally, and delegatall of GIA’s authority withinthe Firgem Agreement to Gl
Italy. GIA Italy’s authority to open a GIA gem drop-off location was confirme
correspondence from Baker dated April 10, 2Q@&ch stated that GIA, as a memk
of the Firgem Agreement, delegates [@IA Italy all powers to make any and «
decisions and enter into any agreemesitged to the Firgem Agreementd. § 26; PI.
Exh. 8, ECF No. 29-4 (copy @fpril 10, 2008 letter). “Th&toccos relied on the grar
of authority and the Firgem Agreement ¢ontinuing to work with the Florenc
Chamber of Commerce towards@nstruction of a gem lab.1d.; see also idf 44
(“The Stoccos relied on the 2008 grant ohawity in pursuing the gem lab and/or drc
off window location with the Florence @mber of Commerce and pursuant to

Firgem Agreement.”).

-6 - 12CV1291 WQH (DHB)
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On January 1, 2009, “[the 2007] framee agreement was replaced g

superseded by a 2009 agreement. Concurreh#ystock of GIA Italy was transferred

to the Stoccos personally. GIA did not provilde Stoccos a copy of the franchise o
circular....” I1d. 1 25;see also idf] 50. Under the 2009 franchise agreement, which
entered into between GIA and GIA FlocenSRL, “GIA authorized a license
exchange for royalty paymentsld.

In September 2010, “construction on aruattab for the purpose of issuing G
gem certificates began in Florence, Itdlhie Florence Chambef Commerce issue
all funds for the construction of the lab@A specifications for it to have the abili

and

fer
was

1a

A
d

Ly

to issue GIA gem grading certificates. Aaitor was also pursued to support operation

of the new lab.”ld. § 27. “A lab and/or drop-off vidow was subsequently built, a
a director was retained to assist with running the new gem ldb{'44.

On March 22, 2011, “GIA sent thedfence Chamber of Commerce a le
indicating that GIA would néonger allow a GIA drop-off service at the lab locat
in Florence, Italy.”ld. § 28; PI. Exh. 9, ECF No. 28{copy of Marct22, 2011 letter)

nd

ter

on

“Later in 2011, the Stoccos were informincht the Florence Chamber of Commerce

would not continue its support of GIA Itdbhecause an authorized gem grading lab
still not been opened, GIA was no longer going to authorize GIA gem gr
certificates, and GIA had seeminglythdrawn its support of GIA Italy.ld. 1 29. “As

had

ading

a result of the loss of thexpected source of significaievenue, the Stoccos are losing

the revenue opportunity afforded otheAGdcations, and GIA Italy is now going o
of business. GIA Italy has lost all of taerollments in its school, and has lost Flore
Chamber of Commerce supporid.

“GIA breached the Figm Agreement by resigning from and withdraw
support for the Firgem Agreement and tlieelining to provide any support to G
Italy for the purpose of opening a gem drdpwandow in Florence that was authoriz
to issue GIA gem grading certificateslt.  45. “GIA breached, and continues
breach, this written agreement by failing to cdyvaith the terms othe agreement an
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by failing to provide any support to GIA Iteflor the purpose of opening a gem grading

drop-off window authorized to issue GIA grading certificatelsl’ | 46. “GIA Italy
has performed all of the conditions, coaats and promises required by it to
performed in accordance with the terms and conditions of the conttdcf.'47. “As
a direct and proximate result of GIA’s breaohts contractual obligations, GIA Ita
has been damaged thereby in a succordance with proof at trial.id. § 48.

“GIA’s principal place of bumess and domicile is CarlsthaCalifornia. As such
GIA had a duty to provide the Plaintiffs a copy of the franchise offering cir
pursuant to California Corporations Co8e31119 and otherpalicable law. GIA
breached this duty and failed to disclas®d provide the Plaintiffs a copy of t
franchise offering circularequired by law. GIA also had a duty to register
franchise, but failé to do so.”Id. 1 51. “GIA’s breach of dies and failure to disclog
and provide the Plaintiffs a copy of therchise offering circular has directly a
proximately caused the Plaintiffs to suffer damages in an amount not les
$850,000, according to proofid. 1 52. “GlA’s breach of dies and failure to disclog
and provide the Plaintiffs a copy of the frarse offering circular was willful, and i
addition to monetary damagssgrounds for the Plaintiffs’ rescission of the franch
agreement pursuant to California Corpamasi Code § 31300 and other applicable I3
Id. § 53.

APPLICABLE STANDARD

Federal Rule of Civil Procedure 12(b)(6ym&s dismissal for “failure to stat

a claim upon which relief can lgganted.” Fed. R. Civ. A2(b)(6). Federal Rule ¢

be
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the

e
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e
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e
f

<

Civil Procedure 8(a) provides: “A pleading tisédtes a claim for relief must contain ...

a short and plain statement of the claim singwhat the pleader is entitled to relie
Fed. R. Civ. P. 8(a)(2). Dismissahder Rule 12(b)(6) is appropriate where
complaint lacks a cognizable legal theorysufficient facts to support a cogniza

legal theory.See Balistreri v. Pacifica Police Dep301 F.2d 696, 699 (9th Cir. 1990).

To sufficiently state a claim for reliefnd survive a Rule 12(b)(6) motion
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complaint “does not need detailed factalégations” but the “[flactual allegatior
must be enough to raise a rightétief above the speculative leveBell Atl. Corp. v.
Twombly 550 U.S. 544, 555 (2007). “[A] plaintiff's obligation to provide 1{
‘grounds’ of his ‘entitle[ment] to relief’ reques more than labetsd conclusions, an
a formulaic recitation of the elemerdéa cause of action will not do.Id. (quoting
Fed. R. Civ. P. 8(a)(2)). When considgra motion to dismiss court must accept :
true all “well-pleaded factual allegations&shcroft v. Igbgl556 U.S. 662 (2009). “I

sum, for a complaint to survive a motiordiemiss, the non-conclusory factual conte
and reasonable inferences from that contaoist be plausibly suggestive of a cldi
entitling the plaintiff to relief.”Moss v. U.S. Secret Serv72 F.3d 962, 969 (9th Cir.

2009) (quotations omitted).
DISCUSSION
l. Claim Three: Breach of Written Contract
In claim three, for breach of written coatt, GIA Italy alleges that GIA breach

r—4

S

he
d

-

L

nt,

=

d

U

the “Firgem Agreement,” i.ethe Articles of Incorporation to the Firgem Foundatjon,

by (1) “resigning from and withdrawingigport for the FirgenAgreement and the
declining to provide any support to GlAly for the purpose of opening a gem drop-
window in Florence that was authorizedgsue GIA gem grading certificates;” and
“failing to comply with the terms of the Firgem Agreement and by failing to pro
any support to GIA ltaly for the purpose of opening a gem grading drop-off wi
authorized to issue GIA grading certifieat” (Complaint 1 45-46, ECF No. 29).

A. Articlesof Incorporation of the Firgem Foundation

Documents attached to the Complaihbw that representatives of GIA, t
Florence Chamber of Commerce and the Brsity of Florence signed the Articles
Incorporation on May 23, 2005, forming the “Firenze Scienze Gemmolo
Foundation.” (PIl. Exh. 4 at 98, ECF No. 29-2 at 98). The Articles of Incorpof
state: “The purpose of the Foundation, whgchot for profit and is apolitical, shall &
to exclusively pursue goals that encowagd support the creation of a multi-purp
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center to promote study and research in #ld bf gemology, in particular with regard
to certification and study of diamonds, geéomes, and precious metals; to promote
training, study and research in the fieldgold jewelery dsign and production.’ld.
at 104. The Articles of Incorporation further state, in pertinent part:

The Foundation will provide economand financial support of the
Foundation’s initiatives, delegating tolfsltal t]hthe operational part of

the activities and providing the premises of the Foundation to the above
as a ‘free of charge loan for use.’

The activity that [GIA Italy] will carryout independently will be aimed at:
1. Performing the analysis of preas stones and metals, issuing globally
recognized GIA Carlsbad certificates; _

2. Performing Gemological tramg according to GIA Carlsbad study
glans iIssuing worldwide recognized d||olom_as; _ _

: Manac?mg training and study of goldsmith _design according to GIA
Carlsbad study plans to be reconceé@d harmonized with the culture and
history of Florence and issuing diplomas that are customized for this
purpose to be made globally recognized,; o _

4. Managing the training of goldsmith worker training in the fields of
BroductlonJ Sales and marketing aceéogdo GIA Carlsba _stud%/IPIans to

e customized and connected to the history and tradition of Florence;
5. Encouraging the emergence and dlowf interest and international
businesses to be located In Florence.

The Foundation shall not engage itivties other than those listed above
except those that are instrumental dimdctly related tat and in any case
not prevalent.

To achieve its institutional goals, the Foundation may perform any
operation involving securities, realtat, financial omproperty related
that the deliberative bodies deeppeopriate and in accordance with the
organization’s goals, and carry @ity activity that, taking into account
the specific and contingent needs;asnpleméntary and helpful, and that
is therefore directly related to the activity of the ‘organization.

The Foundation, therefore, among other things, as examples, may:

- grant awards and scholarships; T

- purchase and take possession sféets and real estate, facilities,
equipment, and material that areefus, necessary to carry out their
activity and provide for their administration and management;

- stipulate agreements to outsource parts of the activities;

- perform, incidentally and instrumetifeto the pursuit of the institutional
goals, _marketlng activities, also witkeference to the publishing and and
audiovisual fields in general artlat of advertising accessory items
(gadgets and the like).

The Foundation may be a member andigpipate in other organizations
having a legal entity or not, Italiar foreign, which share common goais
or goals related to its own or that, slkimg in fields related to their own,
can specifically contribute to the Foundation in terms of human
organizational, propertyr financial resources.
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Id. at 105-06.
B. Contentionsof the Parties
GIA contends claim three should be dismissed with prejudice pursuantto H
Rule of Civil Procedure 12(b)(6). GIA contends:

~ Plaintiffs’ third claim for relief stfers from the same fatal defects
as its predecessor. First, the ‘Firg&igreement’ is not an agreement at
all. Rather, it is the Articles of torporation for the Foundation, and it
does not memorialize any bargairfed exchange between the Florence
Chamber of Commerce "and GIA, nor does it impose the obligations
alleged by Plaintiffs. Second, GIA Italy is not a party to this document
and has no standing to assert its bre tl%/, GIA ltaly never had any
authority to open a gem grading laborgtor other identification services,
even after the Stoccos acquired GIA Italy in 2007, as the 2007 License
Agreement and the subseque2@?09 License Agreement expressly
prohibited GIA Italy from doing so.

(ECF No. 33-1 at 12).

GIA Italy contends that the Complaint st claim for breaadf contract. GIA
Italy contends the Complaiatiequately alleges (1) th&e Articles of Incorporatiof
Is an agreement, and that GIA breached digaeement; (2) that GIA Italy is a thir

party beneficiary to the Articles of Incoraion; and (3) that “Plaintiffs had authority

to open a gem drop-off location and issué Gertificates.” (ECF No. 34-1 at 2).
C. Analyss
In order to state a claim for breach ointract, a plaintiff must allege: (1) tf

existence of a contract; (2) performanceh®yplaintiff or excuse for nonperformang

(3) breach by the defendant; and (4) damagest Commercial Mortg. Co. v. Reec

eder

L
0-

—

e
€,

€,

89 Cal. App. 4th 731, 745 (2001). “In an actbased on a written contract, a plainitiff

may plead the legal effect of the cadt rather than its precise languag€bnstr.
Protective Servs., Inc., v. TIG Specialty Ins. @6.Cal. 4th 189, 198-99 (2002).
A contract must be interpreted in a manthat gives effect to the mutual inte
of the parties if that intertian be ascertained. Cal. Civ. Code § 1636. “Ambiguiti
contractual language are comnstd against the drafter.”Consul Ltd. v. Solids
Enterprises, InG.802 F.2d 1143, 1149 (9th Cir. 1986). “Resolution of contrag
claims on a motion to dismiss is propethié terms of the contract are unambiguot
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Bedrosian v. Tenet Healthcare Cqrp08 F.3d 220 (9th Cir. 200®ee also Westlang
Water Dist. v. U.S. Dep't of InteripB50 F. Supp. 1388408 (E.D. Cal1994) (“A
motion to dismiss cannot be granted agaia complaint tenforce an ambiguou
contract.”). A contract provision will beonsidered ambiguous when it is capabl
two or more reasonable interpretatioBsy Cities Paving & Grading, Inc. v. Lawyel
Mut. Ins. Co,.5 Cal. 4th 854, 855 (1993). Languagea icontract must be interpret
as a whole and in the cumstances of the casBank of W. v. Superior Couy2 Cal.
4th 1254 (1992). A motion to dismiss aich for breach of contract should not
granted where the contract “leaves doubt as to the parties’ intéansul Ltd, 802
F.2d 1149Velazquez v. GMAC Mortg. Cor05 F. Supp. 2d 1049, 1069 (C.D. d
2008);Robinson v. Bank of Ail2-CV-00494-RMW, 2012 WL 1932842 (N.D. C
May 29, 2012) (same).

Under California law, a third party may ferce a contract if the contract
“made expressly for the benefit of a thirdgmn....” Cal. Civ. Gde § 1559. “A thirc
party qualifies as a beneficiaunder a contract if the daes intended to benefit th
third party and the terms of the caadt make that intent evidentKaro v. San Diegq
Symphony Orchestra Ass'i#62 F.2d 819, 821-22 (9th Cir. 1985) (citiBgauss v
Summerhaysl57 Cal. App. 3d 806, 816 (1984 plthough a third party need not I
expressly named or identified in a contraciparty must demonstie “that [it] is a
member of a class of persons for whose benefit it was ma8eihks v. Equity
Residential Briarwood Apartments71 Cal. App. 4th 1004, 1023 (2009). “If the ter
of the contract necessarily require the pismmto confer a benefit on a third pers

then the contract, and hence the partiesetio, contemplate a benefit to the thi

person.”ld. at 1022 (quotinglohnson v. Holmes Tuttle Lincoln—Mert60 Cal. App
2d 290, 297 (1958)). “Whether a third partyais intended beneficiary or merely
incidental beneficiary to the contractvblves construction of the parties’ inte
gleaned from reading the coatt as a whole in light e circumstances under whi

it was entered.”Landale—Cameron Court, Inc. v. Ahond®5 Cal. App. 4th 1401

-12 - 12CV1291 WQH (DHB)

S

be

al.
Al

S

e

<




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

1411 (2007) (quotation and citation omitted).
The Complaint alleges that, “[flrod©93-2007, the Stoccos continued to w

and live in Italy, drawing salaries fro GIA Italy, which was wholly owned by

Defendant GIA.” (Complaint 15, ECF N29). The Complaint alleges that t
parties to the May 23, 2005 Articles ofcbrporation agreed that “the Chamber
Commerce would provide financial supportGtA Italy so long as GIA Italy agree
to allow the construction of a gem gradialy or GIA gem drop-off location that wou
be authorized to issue GIA gem gradingifeates.” (Complaint § 17, ECF No. 249
The Complaint alleges that GIA Italy “exgssly ... benefit[ted]” from and was a thif
party to the Articles of Incorporation. TReticles of Incorporation state, in pertine
part: “The Foundation will mvide economic and finan¢isupport of the Foundation
initiatives, delegating to [GIA Italy] the opational part of thactivities and providing

the premises of the Foundation to the abova e of charge loan for use.” (RI.

Exh. 4 at 105, ECF No. 29-2 at 105). Immediately following the provision regg
“the Foundation’s initiatives,” g Articles of Incorporation ate: “The activit[ies] tha
[GIA Italy] will carry out indgpendently will be aimed atifiter alia, “[p]erforming the
analysis of precious stones and metals, issuing globally recognized GIA Ce
certificates....”ld. (emphasis added). Reading the pvovisions together and in tl
context of the entire document, and diragvall reasonable inferences from the n
conclusory factual content of the Complathg Court finds it plausible that the part
to the Articles of Incorporation intended fthe Foundation [toprovide economic an
financial support” to GIA Italy (at that tiethe “wholly owned subsidiary” of GIA) i
exchange for the issuance of GlA-authked certificates at a gem lab or drop-
location. (Pl. Exh. 4 at 105, ECF No. 2%t 105; Complaint § 15, ECF No. 29¢e
alsoCal. Civ. Code § 1641 (“The whole of a c@t is to be taken together, so as
give effect to every part, if reasonably preable, each clause helping to interpret
other.”).

Assuming, without deciding, that the pes to the Articles of Incorporation d
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intend to confer rights or benefits onAGltaly (the “wholly owned subsidiary” of

—

GIA), the Court finds that the factual allégas of the Complaint plausibly suggest t

at

such rights or benefits have been transtetog and can be enforced by, Plaintiff GIA

Italy (the entity currently owned by Plaiiis Frederick and Kathleen Stoccoyee

Complaint § 15, ECF No. 29 (“In 2007, GIA ... transferred full ownership of GIA’s

Italy operation to the Stoccos via a franctageeement.... A January 1, 2009, franch
agreement replaced and supersdatded®007 franchise agreementit)),; 26 (“Donna

—

Baker resigned from the Firgem Agreerheauncil personally,rad delegated all 0
GIA’s authority within the Firgem Agreemeto GIA Italy. GIA Italy’s authority to

ise

open a GIA gem drop-off location was confed in correspondence from Baker dated

April 10, 2008, which stateda@h GIA, as a member of tikégem Agreement, delegatges

[to] GIA Italy all powers to make any amdl decisions and enter into any agreeme
related to the Firgem Agreement.”); Eixh. 8, ECF No. 29 (April 10, 2008 lette
from Baker to the Foundation).

At this stage of the proceedings, the Ga@oncludes that Plaintiff GIA Italy hgs

alleged “sufficient facts to support a coggible legal theory” as to the breach

nts

of

contract claim. Balistreri, 901 F.2d at 699. The Motion to Dismiss claim threg is

denied.See id.see also Consul LtdB02 F.2d at 1149 (a motion to dismiss a claim for

breach of contract should not be granteckrsghthe contract “leas doubt as to the

parties’ intent.”).
1. Claim Four: Failureto Provide a Franchise Offering Circular

In claim four, Plaintiffs allege that Glfailed to “disclose,” failed to “register
and failed to “provide the Plaintiffs [witta copy of the franake offering circular

pursuant to California Corporations Cof 31119 and other applicable law.
(Complaint 1 51, ECF No. 29). Plaintiffdlege that, as a result of GIA’s “willful
“breach of duties and failure to discloaad provide the Plaintiffs a copy of th

franchise offering circular,they have been damaged “in an amount not less|than

$850,000” and are entitled tos@nd the franchise agreement pursuant to Califqrnia

-14 - 12CV1291 WQH (DHB)
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Corporations Code § 3111%d. 1 52-53.
A. Contentionsof the Parties
GIA contends claim four should be dissed with prejudice pursuant to Fedg

Rule of Civil Procedure 12(b)(6) on the following grounds: (1) GIA Italy oper

exclusively outside the State of Califarand, thus, the 2009 License Agreemer

exempted from California’s Franchise Invasnt Law; (2) Plaintiffs have failed 1

allege that any “offer or sale of a framge actually occurred in 2009,” as would

required to state a claim for violation ofl@@nia’s Franchise Investment Law; and {

ral
ated
It is
0
be
3)

the claim is barred by the four-year statute of limitations of California’s Franchise

Investment Law. (ECF No. 33-1 at 20).

Plaintiffs contend that claim four is “based upon the 2009 license agreel
which was entered into less than four ygarsr to the filing of this action on May 2
2012. (ECF No. 34-2 at 13). Plaintiffs centl they have stated a claim for failure

provide a franchise offering circular beca(tethe Complaint aehjuately alleges thrz]it
d

“[GIA] was required to issua franchise offering circulaand ... failed to do so;” a
(2) the Complaint adequately alleges thae“tranchise’s servicascluded services t
California residents.” (ECF No. 34-1 at 2plaintiffs contend that “the franchise
business and services were provided to custeiiocated inside California.” (ECF N
34-2 at 13).Plaintiffs assert:
As specified in the SAC, [GIAtaI had about 200 students
enrolled in extension and designsdas, and another approximately 400
in the distance education classe GIA ItaI?/ ] enroliment included
students from the United States and California....  Similarly, Italian
citizens Worked in and visited arnia while earnlng GIA gemo oglst
degrees...
Id. (citations omitted).
B. Analyss
1. 2007 GIA Authorized Education Agreement
California Corporations Code 8§ 31110 provision of California’s Franchig
Investment Law, provides: “On and afterrA@d5, 1971, it shall be unlawful for an

person to offer or sell any framse in this state unless the offer of the franchise
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been registered under this part or exeadpinder Chapter 1 (commencing with Sec
31100) of this part.” Cal. Corp. Code § 31110.
California Corporations Code § 31119 provides, in part:

~Itis unlawful to sell any franchise in this state that is subject to
registration under this law without first providing to the prospective
franchisee, at least 14 days prior to the execution by the prospective
franchisee of any binding finghise or other agreement, or at least 14 days
Prlor to the receipt of any considéaom, whichever ocas first, a copy of
he offering circular, togetherith a copy of all proposed agreements
relating to the sale of the franchise.

Cal. Corp. Code § 31119(a).
California Corporations Code § 31300 provides, in part:

Anyferson who offers or sells affichise in violation of Section
31101, 31110, 31119, 31200, or 31202, aricration of any provision of

this division that provides an exemption from the provisions of Chapter 2
(commencing with Section 31110) of PAdr any portions of Part 2, shall

be liable to the franchee or subfranchisowho may sue for damages
%:aused thereby, and if the violatiorwidlful, the franchisee may also sue

or rescission....

Cal. Corp. Code § 31300.
California Corporations Code § 31303 provides, in part:
~No action shall be maintainedeaforce any liability created under
Section 31300inlessbrought beforethe expiration of four year safter
theact or transaction constituting the violation, [or] the expiration of one
year after the discovery by the piaff of the fact constituting the
violation ...whichever shall first expire.
Cal. Corp. Code § 31303 (emphasis added).
The Complaint alleges: “In late 2007, A&pproached the Stoccos and offe
them ownership of GIA Italy underfeanchise agreement.” (Complafh23, ECF No
29). Documents attached to the Complaimow that a GIA Authorized Educatic

Agreement was entered into on Decenfi® 2007 (“2007 Agreement”), roughly fo

years and five months before Plaintifigiated this action oMay 19, 2012. (PI. Exh.

6, ECF No. 29-3 (copy of the 2007 Agreemenggcordingly, to the extent claim fol
alleges that the 2007 Agreement failed domply with California’s Franchis
Investment Law, the Court concludes that claim four is barred by the stat
limitations. SeeCal. Corp. Code 8§ 3130ECF No. 14 (same conclusion in Org
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granting GIA’s motion to dismiss First Amended Complaiséke also People ex rel.

Dep't of Corps. v. Speed Oil Change Systems, @5 Cal. App. 4th 709, 727 (200
(“Once the four-year ... period expires, a plaintiff's belated discovery of the
constituting the violation cannot serve to extend the statute of limitations. In
words, the four-year ban in section 31303 ... [is] absolute.”).
2. 2009 GIA Authorized Education Agreement
California Corporations Code 8§ 31105 provides:
Any offer, sale, or other transfer affranchise, or any interest in a
franchise, to a resident of anotherstait any territory or foreign country,
shall be exempted from the provisions of Chapter 2 (commencing with
Section 31110) of this paif, all locations from which sales, leases or
other transactions between the fhaised business and its customers are
made, or goods or services areriisited, are physically located outside
this state.
Cal. Corp. Code § 31105 (emphasis added).

The Complaint alleges that the 2007régment “was replaced and superse
by a 2009 agreement” between GIA and GlAytat which “GIA authorized a licens
in exchange for royalty payments.(Complaint 25, 50, ECF No. 29). T

Complaint alleges: “Concurrég, the stock of GIA Italy watransferred to the Stocc

personally. GIA did not provide the Stosca copy of the franchise offer circular. ..

Id. | 25.

Documents attached to t@@mplaint show that Gland GIA Italy entered int(
a GIA Authorized Education Agreement on January 1, 2009 (“2009 Agreement”
Exh. 7, ECF No. 29-4 (copy of the 2009 Agment)). The 2009 Agreement states
GIA ltaly is “a company existing under thenls of Italy, with a registered office i
Piazza Santa Trinita, 1 50123 Firenze, Italyd’ at 2. In opposition to the Motion |
Dismiss, Plaintiffs Frederick and Kathle&bocco acknowledge that they resideq
Italy, not California, at the time the 2009 Agreement was fornsseECF No. 34-2
at 13. Accordingly, any “offeisale, or other transfer of a franchise” to Plaintiffs {
occurred pursuant to the 2009 Agreemeeaxampt from California Corporations Co
831119, solong as “all locations from whiclesaleases or other transactions betw
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[GIA ltaly] and its customers are made, or goods or services are distribute
physically located outside [California].” Cal. Corp. Code § 31105.
The Complaint alleges, in pertinent part:

In early 1992, GIA Italy opened undée leadership of the Stoccos.
By 2003, GIA Italy had approximateBp graduate gemologists per year.
GIA Italy had about 200 students enrdlla extension and design classes,
and another approximately 400 in thetdnce education classes. GIA Italy
enrollment included studénts from theitéd States. Similarly, Italian
students worked in and visited California, U.S., while earning GIA
gemologist degrees.

(Complaint 1 13, ECF No. 29).

The “Recitals” section of the 2009 Agreent states: “[GIA Italy] desires
license from GIA to conduct and deliver GBReducation program in [ltaly], and Gl
desires to grant such a license to [GlAyljasubject to the terms and conditions in t
Agreement.” (PIl. Exh. 7 at 2, ECF No. 2%t 2). The 2009 Agreement further sta
in pertinent part:

GIA grants to [GIA Italy]a non-transferable, non-assignable,
roy{_al_ty-bearmg license, in [Italy], without the right to sublicense, (i) to
solicit enrollments in the GIA Educan Programs at the Facility, (i) to
provide registration, instructionadministration, and other “support
services for the students who enroll in the GIA Education Program offered
téy [GIA ItaFIJy] at the FaC|I||'9/. [@A Italy] may only conduct the GIA

ducation Program at the Facility....

Id. at 4. The 2009 Agreement defines “Faciliag “the facility located at the addre

set forth in the preamble of this Agreemeng?’, GIA ltaly’s address in Firenze, Italy.

Id. at 3.
While the Complaint alleges that “li@n students worked in and visitg

California ... while earning GIA gemologistglees,” Complaint 13, ECF No. 29, jhe

Complaint contains no alleggans suggesting that GIA Italy conducts any transac
or distributes any goods or services framocation physically within Californig
Moreover, the 2009 Agreement appearsqalieitly prohibit any otherwise authorize
business activities from occurring outside€=A Italy’s “Facility” located in Firenze
Italy. SeePl. Exh. 7 at 4, ECF No. 29-4 at2D0Q9 Agreement stating that “[GIA Italy
may only conduct the GIA Education Progratrthe Facility”). The Court finds th;
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Plaintiffs have failed to allege that any ‘ssleases or other transactions between”
Italy and its customers are maadem a location physically within California, or th
GIA Italy distributes any “goods or servicef’'om a location physically withir
California. Cal. Corp. Code § 31105. Absany such allegationthe Court conclude
that any transfer of a franchise or intran a franchise that resulted from the 2(
Agreement is “exempted from the prowiss of’ California Corporations Code

31110t seq Cal. Corp. Code § 31105. The MottorDismiss claim four is granted.

CONCLUSION
IT IS HEREBY ORDERED that the Math to Dismiss (ECF No. 33) filed b
Defendant Gemological Institute of America, INnCGGRANTED as to claim four, ang
otherwiseDENIED. Claim four of the Second Amended Complaii2iS$M | SSED.

DATED: September 24, 2013
G idion 2. A

WILLIAM Q. HAY
United States District Judge
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