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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA
BETTY ANN BIRD, Civil No. 12-CV-1528 W (NLS)
Plaintiff, ORDER RESOLVING FIRST
JOINT MOTION FOR
V. DETERMINATION OF
DISCOVERY DISPUTES AND
PARTIALLY GRANTING
PSC HOLDINGS |, LLC, et al, DEFENDANTS’ MOTION TO
COMPEL
Defendants.
(Dkt. No. 15.)
Currently pending before this Court is the parties’ joint motion for determinati
of discovery disputes. (Dkt. No. 15.) The Court heard oral argument on March 13

Joann Rezzo, Esq., appeared on behalf offiffand Michael Kun, Esq., appeared o
behalf of Defendants.
l. TIMELINESS OF THE JOINT MOTION

The joint motion concerns Plaintiff'sgponses to Defendants’ written discovery
demands, served on November 29 or NoverBbeR012. (Dkt. Nos. 15-2 1 2; 15-6 { ?
As stated in the scheduling order issued in this action, any discovery dispute must
brought to the Court’s attention by joint motion. (Dkt. No. 9 { 2.) With respect to
written discovery, a joint motion is due withinrfp-five days of the service of the initia
I
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responseé. Id. at 6. Accordingly, the deadline for a joint motion for determination of

discovery dispute with respect to thesmber 2012 responses was January 14, 2013.

This motion was filed on February 11, 201®kt. No. 15.) Defendants argue that the
forty-five day period for bringing the jjot motion began to run on December 24, 2012

the date Plaintiff served her supplementapmnses to Defendants’ demands. (Dkt. Np.

15-1 at 9.) As discussed in an earlier @ifdem this Court, this position is incorrect.
SeeDkt. No. 19.
Defendants state that the demands irstioe were served by only one of the

Defendants in this action; therefore, evethi$ joint motion is untimely, any of the othe

Defendants may serve the demands and the clock for the joint motion deadline wo
then start over. (Dkt. No. 15-1 at 11ndeed, Defendant PSC Environmental Service
LLC subsequently served three demands smldhose in issue here. (Dkt. No. 15-2 4
13-24.)

Under Federal Rule of Civil Procedure 28@)(C), this Court has an obligation t
limit discovery that is unreasonably cumulative or duplicative. Although there are f
named Defendants in this action, theg selated closely enough to warrant singular
treatment in the complaint, and all emptbg same counsel. Repeated demands for 1
same information made piecemeal by each Defendant through the same counsel is
duplicative, especially when it appears mated by a desire to do an end-run around
deadlines set by this CourtAll parties are advised thahy discovery demands which
are substantially similar to previous derda will not re-start the clock for filing a

_ The Chambers Rules found on the Count&bsite state that, with respect to
written discovery, “the event glvm% rise teetdiscovery dispute is the service of the
responsel.]” This does not conflict withettanguage in the scheduling order. These
Rules, as'is stated on the first page, are meant as general 8u|dance to counsel. TI
scheduling order issued in this action @m$ the specific deadlines and procedures
governing this proceeding.

’This is cIearI%evidenced by the cover letter ac_companKing the second set of

demands, wherein Defendants’ counsel offered to withdraw the additional demand

ﬁxchl%n%e 1;olr1P)Ia|nt|ff’s waiver of the tinmess argument in the instant motion. (DKkt.
0. 15-2 at 11.
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discovery motion, and may be grounds for a protective drder.

Accordingly, the pending joint motion is untimely. However, this Court choos
exercise its discretion and address the merits.
.  MERITS

A. General Discovery Principles

When a federal court sits in diversity, as is the case here, it must apply state
substantive law and federal procedural la®asperini v. Center for Humanities, Inc.
518 U.S. 415, 427 (1996).he purpose of discovery is to “remove surprise from trial
preparation so the parties can obtain evtgemecessary to evaluate and resolve their

dispute.” U.S. ex rel. O’'Connell v. Chapman Universigd5 F.R.D. 646, 648 (C.D. Cal.

2007) (internal quotation omittedrederal Rule of Civil Procedure 26(b)(1) offers
guidance as to the scope of discovery permitted in an action:

Unless otherwise limited by court orgdéhe scope of discovery is as

follows: Parties may obtain digeery regardingny nonprivileged

matter that is relevant to anyrpaS claim or defense...Relevant

information need not be admissible at the trial if the discovery

appears reasonably calculated to lieaithe discovery of admissible

evidence.

“Relevance for purposes of discovery is defined very broadBatneau v. City of

Seattle 147 F.3d 802, 812 (9th Cir. 1998). “Thetgaseeking to compel discovery has
the burden of establishing that its requesgtisfies the relevancy requirements of Rule

26(b)(1). Thereatfter, the party opposing diggry has the burden of showing that the

discovery should be prohibited, and the buardéclarifying, explaining or supporting it$

objections.” Bryant v. OchoaNo. 07¢cv200 JM (PCL), 2009 WL 1390794 at * 1 (S.D.
Cal. May 14, 2009) (internal citation omitted). Those opposing discovery are “requ
to carry a heavy burden of showing” why discovery should be deBiledhkenship v.
Hearst Corp, 519 F.2d 418, 429 (9th Cir. 1975). Digtcourts have broad discretion
when determining relevapdor discovery purposesSee Hallett v. Morgar296 F.3d

*This ruling does not prejudice the parties because it does not limit or preven
Defendants from separately seeking newrmfation from Plaintiff, or Plaintiff from
seeking new informatiofitom separate Defendants.
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732, 751 (9th Cir. 2002). However, this digme should be balanced with the obligati
to interpret the Rules in order to securguat, speedy, and ixpensive determination”
of the action. Fed. R. Civ. P. 1. Atdnally, this Court has the power to restrict
discovery when it is necessary to pgat“annoyance, embarrassment, oppression, of
undue burden or expense[.]” Fed. R. Civ. P. 26(c).

On January 18, 2013, the parties jointipved for the entry of an agreed-upon
protective order governing materials produced by a third party, Heidrick & Struggle

on

S,

Inc. (Dkt. No. 13.) This Court granted the joint motion and entered a slightly modified

protective order for those materials. (Dkt. No. 14.) There is currently no protective
in place for general discovery.

B. Discovery Regarding Plaintiff's Job Search Efforts

There are two discovery demands in issua talate to Plaintiff's efforts to find
employment, both before and after hempdogment with Defendants. They are as
follows:

Interrogatory No. 12: DESCRIBE IRETAIL [footnote omitted] all efforts

YOU have made since January 2008tain employment, including, but not

limited to, the IDENTITY of any employers with whom YOU sought

employment, the date YOU applied for "a position, whether YOU were

interviewed and whethefOU were offered a position.

Request for Production No. 21: All DOCWWTS that relate to, refer to, or

describe YOUR job search effortsnce January 2008, including, but not

limited to, resumes, applications and advertisements.
(Dkt. No. 15 at 2, 7.) Defendants contendtttine information sought in these demand
necessary to ascertain whether Plaintiff mitigated her damadgdesat 3, 8. They also
argue that they are entitled to know whetREintiff made any admissions or statemer
against interest during her job searchrd&aving her employment with Defendantd.

Plaintiff objects to the interrogatory on privacy grounds, and concerns that
inquiries by Defendants may affect her ability to obtain employmientat 2. She
claims that mitigation is not relevant taakitiff's contract claim for severance pay and
asserts that the money is due whether or not she obtains subsequent employment

No. 15-4 at 11.) However, this assertion requires interpretation of the contract in ig
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and that document is not presently before @osrt. Even if Plaintiff is correct in her
interpretation of the contract, there are other claims asserted in the complaint besig
breach of contract claimSeeDkt. No. 1-1. Additionallyit does not address Defendari
argument that Plaintiff may have made stanata that are against her interest in this
litigation during her job search process.

The Court is mindful of Plaintiff's concerthat Defendants’ investigation into hefr

prospective employers may affect her abildyobtain employment. At oral argument,
counsel for Plaintiff stated that there wase particular prospective employer that was
currently in “last stage” negotiations with Plaintiff. Balancing Plaintiff's interest in
obtaining employment with Defendants’ need for discovery, this Court h@BBDERS
that Plaintiff fully respond to Interrogatory No. 12 and Request for Production No. 2
with information relating to all attempts to obtain employment with the exception of
most recent prospective employer descriésedral argument. If Plaintiff is not
ultimately hired by this prospective employer, it will be incumbent upon Plaintiff to
supplement her response to include information relative to this employer.
C. Discovery Regarding Plaintiff's Claims for Emotional Distress
There are three discovery demands relabePlaintiff’'s claim for emotional
distress damages. They are as follows:
Interrogatory No. 13: IDENTIFY[footnote omitted] any physician,
esa/chlatrlst, psychologist therapist, counselor or other health care provider
U have been treated by or have othsexconsulted within the past ten (10)
years, and DESCRIBE IN DETAIL all treatment YOU have received.
Interrogatory No. 14. DESCRIBE DETAIL the factual basis for YOUR
contention that YOU have suffered amynotional distress as a result of
DEFENDANTS’ alleged conduct.
Request for Production No. 32: All DQMENTS that refer to, relate to,
describe or support YOUR conteorii that YOU suffered any damages
whatsoever, including, but not limited to, lost wages, physical mljurles,
psychological injuries, mental and physical pain and suifering, or loss of
enjoyment, as a result of the conduct alleged in YOUR COMPLAINT.
(Dkt. No. 15 at 4, 6, and 8.) Plaintiff objects to these demands on the basis that th
invade physician-patient privilegand her right to privacyld. at 4, 6, and 9. She also

asserts that the informatianot relevant because she will not present any evidence
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trial regarding particular distress or sufferiagd is only seeking “generalized emotior
distress damages appropriatéhe circumstances in accartte with a reasonable pers
standard.”ld. at 4, 6.

Defendants argue that Plaintiff put her medical condition in issue when she n
claim for emotional distress damages in t@mplaint, and that they are entitled to
discovery on the issudd. at 5, 6-7, 9. According to Defendants, Plaintiff has not
provided any specific facts relating to her claim for emotional distress damages, arn

al

olp

nade

d he!

claim that she experienced emotional dstreomparable to what a “reasonable persgn”

would experience is too vague. (Dkt. No. 15-1 at5.)

In a diversity case such as this ostate law governs matters of privilegakes
v. Halvorsen Marine, Ltd179 F.R.D. 281, 284 (C.D. Cal. 1998); Fed. R. Evid. 501.
California, the right to privacy is contained within Article 1, Section 1 of the Californ
Constitution? Medical records and details of a patient’s medical history are the type
information protected by the right to privacikantz v. Superior Court (County of Kern)
28 Cal. App. 4th 1839, 1853 (1994). This right is not absolute; it may be invaded
depending on the circumstanc&3akes 179 F.R.D. at 284. If invasion is called for, th
scope of the disclosure should be “narrosilgumscribed” and “is permitted only to th
extent necessary to a fair resolution of the lawsuRagge v. MCA/Universal Studios
165 F.R.D. 601, 605 (C.D. Cal. 1995) quotfdgok v. Yellow Freight System, Int32
F.R.D. 548, 552 (E.D. Cal. 1990). “[T]he scagfehe inquiry permitted depends upon

the nature of the injuries which the patiitigant himself has brought before the court.

Britt v. Superior Court (San Diego Unified Port DistricPO Cal.3d 844, 864 (1978)
qguotingln re Lifschutz2 Cal. 3d 415, 435 (1970).

Plaintiff has made a claim for “emotidrdistress damages according to proof.”
(Dkt. No. 1-1 at 21.) Plaintiff's statementtishe does not plan to present any evider|

*Article 1, Section 1 of the California Constitution states that “[a]ll people are

nature free and independentizhave inalienable ri rdghts Among these are enjoying and

defending life and liberty, acquiring, possessiand protecting property, and pursuin
and obta(i]nlng safety, hgpplngaﬂ,d %n}\)/acy ’gs(Westpzooz g p perty P d
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at trial regarding particular distress or sufig appears to be at odds with the claim m
in her complaint. Defendants are entitledligcovery as to the basis of Plaintiff's
emotional damages, and the proof that wilpbesented at trial. This discovery is
necessary for a fair resolution of the lawsuiowever, in balancing Plaintiff's privacy
interest with Defendants’ entitlement to discovery, it is apparent that the demands
upon Plaintiff are overbroad and their scopestrbe narrowed. Accordingly, the Court
ORDERS Plaintiff to respond to Interrogatory No. 13 and Request for Production N
32, but Plaintiff may limit her responses to the two years prior to the termination of
employment with Defendants up to the present°’d@ifie Court als®@RDERS Plaintiff
to respond to Interrogatory No. 14 in féill.

D. Attorney-Client Privilege and the Attorney Work Product Doctrine

In Plaintiff's responses to Requests for Production Nos. 21 and 32, she invoK
attorney-client privilege and attorney wqukoduct protection as a basis for objecting 1
the requests, and produced a privilege log listing communications between herself
several attorneys. (Dkt. No. 15 at 7-10tINo. 15-2 at 26-33.) One of the attorneys
listed is Julie Hussey. (Dkt. No. 15-2 at 26)3B/1s. Hussey is an attorney at DLA Pip
and is employed as Defendants’ outside coundakt. No. 15-1 at 5, 12.) She is also
romantically involved with Plaintiff.ld. at 12.

The party claiming the privilege has the initial burden of “establishing the
preliminary facts necessary to support itereise, i.e., a communication made in the
course of an attorney-client relationshigCbstco Wholesale Corp. v. Superior Court
(Randall) 47 Cal. 4th 725, 733 (20Q9Dnce that is established, “the communication
presumed to have been made in confidermkethe opponent of the claim of privilege K
the burden of proof to establish the communication was not confidential or that the
privilege does not for other reasons applid’

~ ‘Defendants may seek supplementation of the response up until the close of
discovery.

®This Court e_ncoura%es the parties to wimdgether to prepare a protective order
and file a joint motion for the entry of such order.
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Plaintiff argues that the existence of #ttorney-client relationship is determineq

solely from her perspective. (Dkt. No. 15-418t) She stated in a declaration that she

sought advice from Ms. Hussey in her capaagyn attorney, and had an expectation
that communications with Ms. Hussey would remain confidential. (Dkt. No. 15-5
She also states that she did not belieeeethivas any potential conflict in seeking legal
advice from Ms. Husseyd. 1 5. Defendants assert that the issue is not yet ripe beg
Plaintiff and Ms. Hussey have not been deposed, and therefore they cannot detern
whether the privilege has been properly invoked. (Dkt. No. 15-1 at 12.)

This Court agrees with Defendantlthough Plaintiff may have preliminarily
established the existence of the relatiopshrough her declaration, Defendants are
entitled to flesh out the factual basis for her claims in order to have a fair opportuni
rebut the contention that an attorney-clietdtienship exists. Accordingly, this Court
defers ruling on the propriety of any objectiarsthe basis of attorney-client privilege
attorney work product. The objections statdhis point, and Plaintiff may continue to
withhold information she believes is protected by priviledeefendants may challenge
these objections after Plaintiff and Ms. Hussey are deposed, using the standard gu
and timeline for discovery disputgsThe parties are remindéuat the deadline for fact
discovery remains May 31, 2013, and will et extended without a showing of good
cause.

[l. CONCLUSION
In resolving these disputes, this Court is not making any determination as to

Plaintiff shall continue to providepdated privilege logs to Defendants.

8If Defendants decide to challenge thgacation of the attorney-client privilege
and attorney work product doctrine, the paréies advised that they Should fully brief t
iIssue and not re(ljy on previous arguments. The parties should also address whethg
Court, sitting in diversity, has the ability to review documémisamerato determine
whether privilege appliés.

_ °Any other cause for a discovery disputalsbe brought to the Court’s attention
using the standard procedure. For exampkaintiff asserts an objection to a deman
based on vagueness and the attorney-client privilege, the parties should immediate
address the vagueness issue, rather th#runidl the attorney-client privilege issue is
ripe.
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admissibility of these materials at trial.nyAsuch challenges a party wishes to make n
be addressed by motiomslimine submitted to the trial judge.
Finally, Defendants request that sanctions be imposed upon Plaintiff. (Dkt. N
15-1 at 13.) This Court does not find good cause to support an award of sanctions
therefore denies this request.
ACCORDINGLY , it is herebyORDERED:
1.

4,
IT IS SO ORDERED.

DATED: March 18, 2013

Plaintiff shall fully respond to Interrogatory No. 12 and Request for
Production No. 21, but may withhold imfoation relating to the one currer
application in progress. Thesepesses shall be provided no later than
April 8, 2013. If Plaintiff is not hired by this prospective employer, she

must supplement her responses with information about her job search
with this employer.

Plaintiff shall fully respond to Interrogatory No. 14. Plaintiff shall also
respond to Interrogatory No. 13 and Request for Production No. 32 witl
information concerning the two yedrsfore her termination, up to the
present. These responses shall be provided no lateApna&, 2013.

Defendant may challenge Plaintiff's assertion of an attorney-client
relationship with Ms. Hussey aftBtaintiff and Ms. Hussey have been
deposed, following the guidelines and timelines set by the scheduling g
issued in this action.

Defendants’ request for sanction®ENIED.

Hon. Nita L. Stormes

U.S. Magistrate Judge
United States District Court
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