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g Song Bird Food Litigation Doc

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICTOF CALIFORNIA

IN RE MORNING SONG BIRD FOOD Lead Case No.: 12¢v01592 JAH - AGS
LITIGATION,
ORDER GRANTING PLAINTIFF'S
MOTION FOR CLASS
CERTIFICATION; DENYING
PLAINTIFFS’ EX PARTE MOTION
FOR LEAVE TO SUBMIT NEWLY
DISCOVERED EVIDENCE; AND
DENYING DEFENDANTS’ MOTION
TO STAY THE COURT'S RULING
[Doc. Nos. 93, 187, 276]

INTRODUCTION

Plaintiffs Laura Cyphert and Milt Cypheotiginally filed an action on June 2
2012, asserting a class acti against Defendants The Scotts Miracle-Gro Comj
(“SMG”) and The Scotts Company, LLC (“St&/'). Upon the parties’ joint motion, tf
Court consolidated the matterth several other cases seaakithe same relief against t
same defendants. Plaintiffs filed a Cdidated Class Action Complaint on October
2012, and an Amended Consolidated ClassoAdcComplaint on January 31, 2013. Af
the Court granted leave to amend, Plainfitesd a Second AmendeConsolidated Clag

Action Complaint on October 2015, asserting claims forotations of the Racketes
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Influenced and Corrupt Organizations A@RICQO”), California Consumer Remedies A
(“CLRA"), California’s Unfair Competiton Law (“UCL"), California False an
Misleading Advertising law (“FAL”), Kenicky Consumer Protection Act (“KCPA”
Minnesota Consumer Fraud Adjssouri Merchandising Practicést, breach of implieg
warranty of merchantability, breach of themooon law implied warranty of fithess f
consumption by animals, intentional misregaetation, and negknt misrepresentatid
against SMG, Scotts and James Hagedorn.

Plaintiffs now seek an order certifgithe class. See Doc. N\@8. Defendants file

an opposition to the motion to certify and Plaintfffed a reply. Se®oc. Nos. 115, 14Q.

Defendants filed a surreply with leave of Cipuand Plaintiffs filed a response to the

surreply. See Doc. Nos. 1@1-174. Defendants alsdefd a notice of supplement
authority in support of its opposition. &®oc. No. 169. Thenotion was taken undg
submission without oral argument. Thertfs, however, filed numerous docume

addressing the issues in the pending motiariuding: Plaintiff's request to submit new
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discovered evidence in support of their motiDefendants’ response and Plaintiffs’ rejply

(Doc. Nos. 187, 194, 195); a&itiffs’ application for éave to submit new evideng

summary of the evidentand Defendants’ response te summary (Doc. Nos, 210, 23
247); Plaintiffs’ notice of recent authoritg support of their motion and Defendan
response (Doc. Nos. 240, 24d@pefendants’ ex parte motion seeking leave to file re
decisions regarding materialought by Plaintiffs in their request to submit ne
discovered evidenégDoc. No. 248); Defendants’ motion to stay the decision or

motion for class certification, Plaintiffs’ opptien and Defendantseply (Doc. Nos. 276

295, 298); Plaintiffs’ request for judicial noé in support of the matn to certify the class

1 The Court granted the motion, granted Plésitrequest to file the evidence under se
and directed Plaintiffs to fila summary of the evidence later than July 17, 2015. Se
Doc. No. 232. Plaintiffs complied withelorder and filed the summary on July 17,
2015. See Doc. No. 237.

2 This Court granted the motion. See Doc. No. 256.
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Defendants’ response and Pt#is’ reply (Doc. Nos. 305, 306307); Plaintiffs’ notice of

recent authority and Defendantesponse (Doc. Nos. 319, 323).

Defendant Hagedorn soughtcawas granted leave to file a response to the m
following this Court’s ruling on his motion tdismiss. He filed an opposition to whi
Plaintiffs filed a reply (Doc. Nos. 317, 318).

For the reasons discussed in detail wekbe Court DENIES Defendants’ motion
stay and GRANTS Plaintiffs’ motion to certify the class.

I. Motion to Stay

Defendants ask the Court to stay its decision on Plaintiffs’ motion for
certification pending the outcome of cagending before the Ninth Circuit and t
Supreme Court, namely BrayilDole Packaged Foods, LLNp. 14-17480 (9th Cir., files
Dec. 18, 2014), Jones v. ConAgra Foods, No.,14-16327 (9th Cir., filed July 15, 2014
Tyson Foods, Inc. v. Bouapkeo, No. 14-1146 (U.S., cegranted June 8, 2015), &
Spokeo, Inc. v. Robins, No. 13-1339 (U.&ert. granted April 27, 2015). Defenda

maintain the pending appeals will offer funtigelidance regarding key issues in the mo

for class certification. They further maintain a stay will permit Defendant Hagedorr]

was recently added to this matter as amdgd@at, to conduct discoveand challenge clas

allegations himself. Defendanalso contend a stay would preserve the Court’s resg
and prevent the parties froncunring unnecessary costs.

In opposition, Plaintiffs argue they wille harmed by a stdyecause discovery h
already been stayed pending ruling on ttlass certification. They further arg
Defendants will not be harmed by proceediegause new defendants are routinely ag
to cases without the proceedings as to thgiral defendants being stayed. Plaint

maintain it will not tke Defendant Hagedorn an excessaweount of time to “catch ug

3 Defendant Hagedorn also filed a requestoi@ argument. Th€ourt finds the motion
remains suitable for disposition withouabargument and DENIES that request.
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because he is not a stranger to the litigagiod there is no indication he would have

unique defenses as to certification.

Any

Plaintiffs further maintain a stay wihot forward the orderly course of justice

because the four cases pending before theeBwgCourt are unlikelio alter the Court’s

analysis of certification in this case. Spwalfly, they maintainJones, which Defendan
contend will provide gwiance on ascertainability and dayganodels, will not effect th
pending motion because Plaintiffs hag®ene beyond the existing ascertainab
requirements. Additionally, thaypaintain the factual differees in Jones demonstrate ¢
ruling is unlikely to alter the Court’s analysi/ith regard to BrazilPlaintiffs contend thg

damages model issue in the case is inapble to this action because it involves

difference between a product marketed asratural” and the prodasold, whereas, herg

Plaintiffs are seeking full refunds of everygbaf bird food they purchased. Plainti

further contend_Tyson/Spokemmvolve questions of standing where numerous (

members suffered no injury as compared todhse where Plaintiffsave limited the clas

to only those who purchased the tainted wildi bood, and therefore suffered an injury.

In reply, Defendants argue Plaintiffsopide a misleading characterization of
stay on discovery. They maintain both tgs have been addressing ongoing disco
needs. Defendants also contend the stayaldiv this Court to have the benefit of t
Ninth Circuit's and Supreme Court’s guidance on controllssyes of law before rulin
on the class certification. They argue thassl certification motion implicates Jon

Brazil, and Tyson/Spokeo. Specdlly, they argue the Ninth Circuit is poised to articu

the Circuit's standard for ascertainability Jones. Defendantcontend Plaintiffs

oversimplify the facts of this case and thmyerstate their ability to identify consumg
through retailer records to meet the asueability requirement. Additionally, they

contend_Jones will likely provide guidance Braintiffs

damages. Defendantsrther argue the Ninth Circud’ decision in_Brazil will providg

guidance on damages issues in Plaintiffs’ orofior class certification because Plaint

will be forced to engage in ¢hdifference-in-value calculatiorsd issue in Brazil. The
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also argue the Supreme Court’s decision isofhySpokeo bears on the issues in this

because the proposed class contains uningles$ members in that their injury turns
whether each consumer perceived adh¢ of his or her bargain.

A court has the inherent power to stpyoceedings in order “to control tl
disposition of the causes on its docket wattbnomy of time and effort for itself, fg
counsel, and for litigants.” Landis v. NorAm. Co., 299 U.S. 248, 254 (1936). A's

may be granted pending the outcome of other legal proceedings related to the ca

interests of judicial economy. Leyva@ertified Grocers of Cal., Ltd., 593 F.2d 857, 86

64 (9th Cir.1979). The district court's deterntioa of whether a stay is appropriate, “m
weigh competing interests amdaintain an even balanceLandis, 299 U.S. at 254-5
These competing interests include:

the possible damage which may result fibengranting of a stay, the hardship
or inequity which a party may suffer being required to go forward, and the
orderly course of justice measuredenms of the simplifying or complicating
of issues, proof, and questions of laivich could be expected to result from
a stay.

CMAX, Inc. v. Hall, 300 F.2d 265, 268 (9thrCiL962) (citing Landis, 299 U.S. at 254-5

While the cases pending before the Ni€ircuit and Suprem@ourt may lend somie

guidance to this Court in issuing a decisanthe motion to certify the class, the Cd
finds a significant stay of the motion would setw prejudice Plaintiff in light of the leng
of time the case and motion have been pendimdjtlze fact that certain discovery is sta)
pending the ruling on the motida certify. Furthermore, tv Court delayed ruling on th
motion to permit Defendant lgadorn to file a separate opposition to a motion to cg
the class. The Court also notes it retaissmition to revisit class certification through
the legal proceedings and may rescind, moaifigmend the class certification in light
subsequent developments. Seep.R.Qv.P. 23(c)(1)(C);_Gemnal Telephone Co. C
Southwest v. Falcod57 U.S. 147, 160 (1982).
Accordingly,themotion to stay is DENIED.

I
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[I. Motion to Certify the Class
A. Plaintiff's Requests to Submit Evidence
1. Application to Submit Newly Discovered Evidence

Plaintiff filed a request seeking to submit newly discovered evidence in supf
their motion, in which they request leavefie under seal documents that contrag
Defendants’ representations in their oppositiod surreply. They maintain the docume
are critical evidence becaugeconfirms that there wersignificant questions about tf
safety of Defendants’ produat issue in this matter.

Defendant oppose the request. They argue the evidence is not newly dis
because Plaintiffs have known for over a ykafore seeking leave that the governn
believed there was some hafrom Defendants’ product andade those contentions
the criminal proceedings ine&hUnited States District Coufdr the Southern District @
Ohio. They further argue &htiffs’ unauthorized use othe inadvertently produce
materials is prohibited by fedeédaw. Defendants contend Riéffs sought authorizatio
from the Ohio court to releaslee presentence materials thadre inadvertently produce
by Defendants and the requegas still pending at the timBlaintiff filed the curren

application. They argue Plaintiff should et rewarded for circumventing the Ohio ca

and its rules. Even if Plaintiff is permittéa produce the matergl Defendants contend,

they do not support class certification.

Defendants also notified this Court thfe decisions rendered by the Honore
Ruben B. Brooks and the District Court ofi®@Iejecting Plaintiff’'s arguments regardi
the presentence materials andylag Plaintiff's requests.

Judge Brooks denied Plaintiffs’ requestui®e presentence materials from the O
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court in this litigation and to compel Defemis to produce other sentencing submissions

related to the presentence mietls. Judge Brooks determined the Ohio courtisin a
better position to interpret and apply itéesiwhich principles of comity and sound

judicial administration dictate should appl$ee Doc. No. 217Judge Brooks, later,
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denied Plaintiffs’ motion for reconsideratiapon finding Plaintiffs did not offer any ne
law or facts justifying cons@ration. _See Doc. No. 243.

The Ohio District Court also denied PHifs’ request for authorization to disclo
the presentence repand related documentsThe court found Plaintiffs did not me
their burden to demonstrate the disclosure mexessary to meet tlemds of justice an
the information is not available through atheeans, and policy considerations supj
nondisclosure of the requested documents.

In their response, Plaintiffs maintain the decisions are not dispositive of the
request, because the Ohio court did not inclwtiether this Court has the authority
consider, under seal, portions of the sentencing letters Defendants produced in dig

This Court finds the documents Plaintifeek to submit under seal are not ne
discovered and finds the ratideaof the district court and the Sixth Circuit Court
Appeals persuasive. The Court further findsdlocuments are not relevant to the peng
motion. As discussed further below, the Cdunds the dispute over the toxicity levels
the bird food at issue in this matter requitieis Court address thaerits of the claim:
further than the limited inquiry necessarym@ake a decision on the motion to certify
class. Accordingly, Platiff's application is DENIED.

2. Request for Judicial Notice
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Plaintiffs seek judicial notice of a statent contained in the Sixth Circuit’s decision

affirming the Ohio District Court’s denial dPlaintiffs request for authorization to y
presentence documents. fBredants oppose the request.
Because the Court finds the subject facitatement irrelevant to its decision on

pending motion, the request for jadil notice is DENIED as moot.

4 Plaintiff notified this Court it filed a notecof appeal of the decision. See Pla’s
Response at 1 (Doc. No. 253). The Sixth Girdatermined the Ohio District Court dig
not abuse its discretion in denying Plaiistirequest for authorization to use the
sentencing materials and affirmed the distairt’'s order. Sixth Circuit Decision, Plag
Exhibit 1 (Doc. No. 305-1).
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B. Legal Standard

Whether to grant class certification isithin the discretion of the court.

Montgomery v. Rumsfeld, 572 F.2d 250, 255n(€ir. 1978). A cause of action m

proceed as a class action if a plaintiff meegsttimeshold requirements of Rule 23(a) of

Federal Rules of Civil Procedure: numernpstommonality, typicality, and adequacy
representation. #b.R.Qv.P. 23(a). In addition, a party seeking class certification
meet one of the three criteria listed in Rule 23(b).

Courts should certify a class only if thaye “satisfied, after a rigorous analysi
that Rule 23 prerequisites hateen met. Falcon, 457 U.& 161. “Frequently tha
‘rigorous analysis’ will entail some overlapttv the merits of the plaintiff's underlyin
claim,” which “cannot be helped.” _Wal-Malrc. v. Dukes, 564J).S. 338, 351 (2011

However, examination of the merits is lietk to determining whether certification
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g

S

proper and “not to determine whether classmbers could actually prevail on the mefits

of their claims. _Ellis v. Costco WholesaCorp., 657 F.3d 970, 983 n. 8 (9th Cir. 20

(citation omitted).

C. Discussion
Plaintiffs requests the Court certifyetifiollowing class for their RICO claim:

All persons who purchased, and have yet received a full refund for, a
Scotts Miracle-Gro wild bird food pduct containing Storcide II, Actellic 5E,
or their active ingredients, chlorpyrifos-methyl or pirimiphos-methyl,
respectively (“MSBF”).
They further ask the Court to certify three dabses for claims in California, for counts
through 5; in Missouri for courdfO; and Minnesota, for count 9.
1. Rule 23(a)

Plaintiffs argues class certification is warranted and maintain the requiremé

Rule 23(a) are met. Defendaatgue the proposed class is astertainable, and Plaintiffs

cannot meet the commonality and tadity requirements of Rule 23(a).
/l
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a. Numerosity

Rule 23 requires that the class be faomerous that joinder of all members

impracticable.” [ED.R.Qv.P. 23(a)(1). Plaintiffs cormel the class which consists

millions of persons who purchased the MagnSong Bird Food are sufficiently numero

They further contend the proposed subclasses@atdist of tens ahousands of people.

Defendants do not dispute Plaintiffs’ contentions.

Plaintiffs meet the numerosity requirement.
b. Commonality and Typicality

Questions of law or fact mube common to the class. SeepR.Qv.P. 23(a)(2)
This requires the plaintiffs’ claims be depkent on a common contention which is capd
of class-wide resolution “in one stroke.Dukes, 564 U.S. a@850. Typicality unde
subsection Rule 23 requires that “the claimsl@ienses of the representative parties
typical of the claims or denses of the class.”eB.R.Qv.P. 23(a)(3).

Plaintiffs contend there acBmmon questions of fact oma Specifically, Plaintiffs

contend their RICO claims focus on Defendanttieme which ensnared Plaintiffs and

other class members alike and the class’'sigguderive from Defendds’ unitary course

of conduct. They further maein commonality exists for thetate claims as Plaintiff$

and the classes’ claims derive from Defendants’ distribution of Morning Song Bird
without disclosing it was illegally treateditiv toxic pesticides hazardous to bir
Plaintiffs maintain the deceptiveness and mali¢y of Defendants’ concealment of thg
illegal conduct and the illegalitgf their poison-laced product are common questior
law and fact for all cless members and all claims.

Plaintiffs argue the claims dlfie class representatives fygical of the class. The
maintain the same course obnduct that injured Plaintiffs also injured other c

members. Specifically, they maintain t8gpherts, Barbara Cowj Ellen Larson, an

ble

-

are

Yy
ass

o

David Kirby were unlawfully induced intpurchasing Morning Song Bird Food they

would not have purchased had Defendangsldsed the product(s) was illegally treated
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with pesticides that are toxic and hazardoubitds and other wildlife. Plaintiffs argy
because the scheme that harRé&ntiffs is the same as the class, typicality is met.

Defendants argue numerotectual questions must benswered to resolve at
consumer’s liability claims over the bird foadlissue and the answers to those ques
will necessarily vary from cks member to clasmember. Defendants also maint
Plaintiffs cannot establish on a class wide btmas all of the bird food at issue was to
or that all purchasers would have changesirtlvehavior if Scotts had disclosed |{
pesticide use based on the totality of the ddfierevidence. Theymaintain Plaintiffs

therefore, cannot meet thgicality, commonality and pd®minance requirements.

Because Defendants combine theipitality, commonality and predominance

arguments, the Court will address theasmguments in the discussion involvi
predominance below.
c. Adequacy

To ensure due process requirements @et, “absent class members must
afforded adequate represeraatbefore entry of a judgmewnthich binds them.”_Hanlo
v. Chysler Corp, 150 F.3d 1011, 1020 (9th @®98). There are wwvcriteria used tq

evaluate whether this requirentes met: 1) does the named class representatives an

counsel have any conflicts ofterest with other class mbers; and 2) will the name

representatives and their counsel prosecutadtien vigorously on behadff the class. Id.

Plaintiffs maintain they will adequatelymeesent the class. &i contend they d

not have any interests antagonistic tosslanembers and will vigorously protect th

9

be

i the
d

0

eir

interests. They understand the@uties and agree to consiadsiss members’ interests and

will continue to actively participate in the litigan. Plaintiffs also contend the Cyphe
will represent California, Cowin will represent Missouri, Larson will represent Minng
to ensure the proposed class representativashslare materially ehtical to other clas
members they seek to represent.

Plaintiffs also maintain co-lead cowhsare highly qualified lawyers who ha

experience in successfully prosecuting hafiakes complex cases and consumer (
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actions, and they stand ready, willing a ablel¢wote the resources necessary to see
case through to a successful outcome.
Defendants do not specificalyddress this requirement.
The Court finds Plaintiffs megthe adequacy requirement.
d. Ascertainability

While the Ninth Circuit has not addresseeé iesue, many courts in this circt

it

this

including this Court, have recognized an imglrequirement that a class is ascertaingble.

See Amaro v. Gerawan Fang, 2016 WL 3924400 (E.D.Cal. 201&)o & Eddie, Inc. v

Sirius XM Radio, Inc., 2015 WL 4776932 (C.aIC2015); Krueger v. Wyeth, Inc., 310

F.R.D. 468 (S.D.Cal. 2015); Stitt v. Citibar#Q15 WL 9177662 (N.D.Cal. 2015). A class

Is ascertainable if it is administratively fedsibo determine whetharparticular individual

Is a class member with a potential rightéoover. _See Parkios v. Hyundai Motor Am.

258 F.R.D. 580, 593-94 (C.D.Cal. 2008); Wolpt#Ager Am. Corp., 2012 WL 993531, @at
*1 (N.D.Cal. 2012). The class members musidsntifiable through objective criteria.

Kosta v. Del Monte Foods, Inc., 308 AOR217, 223 (N.D.Cal. 2015). Ascertainabiljty
does not require “every potert@dass member ... [to] bdentified at the commencemegnt
of the action.” O’Connor v. Boeing N. Aminc., 184 F.R.D. 311, 319 (C.D.Cal.1998); see
also Knutson v. Schwan’s Home Serv¢.Ir2013 WL 3746118, at *5 (S.D.Cal. Jul. 15,

2013) (“Class certification hinges on whethlee identity of the puaitive class members

can be objectively ascertainedetascertaining of their actual identities is not required.”).

Defendants argue the proposed classias ascertainable because there is

administratively feasible means of determmiclass membershipThey maintain class

membership cannot be determined at allalene based on any obje® criteria, because

Scotts never sold wild bird food directly tonsumers, and this no master consurnier

list. They further maintain Plaintiffs repedlty testified that they did not retain thei

product packaging, receipts, or other docursdar their purchases and, thus, have

means of supporting or determining their pasds. Defendants argue affidavits wouldl

the only potential option for ascertaining thasd, and they cannot suffice here becaguse,

11
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assuming all proposed class members woulddrest, the class members would prob:
not remember the products they purchasédsupport, Defendastcontend Plaintiffs
testimony in this action lacks credibility as tHegve denied being @aes to other lawsuit
filed against them, denied prior criminatoceedings, gave cditting testimony abou
their alleged purchases, contradicted thenesetiuring their depositions and, in one ¢
contradicted sworn testimony aftéye deposition was completed.

Defendants further argue there is no gaesmeans of determining who purcha;
a bag of bird food qualifying for class mbéership. They contend no class member
determine when the bird food bag that dreshe purchased wamanufactured, wha
pesticides, if any, were on the bird food, whaplication levels werased, or even if
particular bag was manufactured by Scotts. Tineyntain this is gjnificant in this cast
because Scotts did not acquire Gutwein, thgireal manufacturer of the bird food, un
November 2005, and Plaintifere not asserting any liabilifyr bird food sold prior tg
November 2005, but the length of time retalé&eep product on their shelves val
significantly and a consumer who purchaseblag of bird food in May 2006 or Janugi
2007, has no way of determining whether tha¢) was manufactured before Novem
2005 without the package. Daf#ants further maintain Pldifis have no way of knowing
whether their bird food was treated by Scotith\8torcide II, Actellic 5E, something els
or nothing at all, because Scotts ceaggolyang any pesticides in March 2008. TH
contend the packaging is the only wayfital the manufacture da@nd determine wha
pesticide, if ay, was applied.

Defendants also argue the proposedsciasverbroad and unmanageable bec

the pesticide application and dadation rates varied for diffaveproducts, as did any ris

of harm, and purchasers cannot determine the Bt which any peides were applie
or whether their products were treateith Storcide Il or Actellic 5E.

Defendants maintain that without ackage, no purchaser can ever detern
whether he or she purchased a bag of lmodl fmanufactured by Scotts that falls within

class definition or that otherwise qualifies hability, and there is no means for Scotts

12
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raise challenges and defensePlaintiffs’ claims without engaging in mini-trials for eve
putative class member.

In reply, Plaintiffs argue ascertainability not an express requirement of Rule
although some courts hold it ispiied. They contend theads is defined with objectiy
criteria, including (1) the illegal pesticidesdatheir active ingredients; and (2) time fra
of manufacture. They maintain Defendaaidmitted guilt for applying Storcide Il a
Actellic 5E to the products from Novemb2005 to March 2008, and products remai
on shelves for several months, and, thus,nifts offer to end the class period in M
2008 to ensure ascertainability.

Plaintiffs further argue it is irrelevaia their theory of the case whether a proc

was treated with Storcide Il or Actellic 5E besaut is illegal to apply either pesticide

any amount and both are known to be highly toaibirds. Additionally, Plaintiffs argule

Defendants theory of ascertainability wouttfeat class actions. They maint
Defendants have records refiag which products were treatavith the pesticides ar

which were shipped to which retailers. tarn, they maintain, retailers track th

inventories and retain consumer purchaseaintffs argue it is not the law in the Ninth

Circuit that consumers keep their recsifat prove purchase of the products.

In their surreply, Defendants argue Pldfatattempt to side-step the ascertainab
problem by offering to end the class periodMay 2008, but this does not resolve
ascertainability issues. The contend theypged using Storcide And Actellic 5E in
March 2008 and those who bought bird foodpril or May 2008 have no way of knowir

whether their bird food was treated by Scotith8torcide I, ActellicSE or nothing at all

They further argue Plaintiffs’ assertion that retailers track their inventori
speculative and false, in that Plaintiffs sshretailers with subpoenas to obtain consy
information and only one retailer providedsabstantive response stating they cal
provide any information for consumers during thme Scotts was applying Storcide Il
Actellic 5E.

13
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Defendants also argue it wiasproper for Plaintiffs to submit a notice plan for 1
first time in their reply brief because Defendadid not have an opportunity to submit
own notice expert to access the plan. Mindess, they argue the proposed pla
irrelevant because providing notice to pai@nbird enthusiasts solves none of
ascertainability problems.

Plaintiffs argue Defendants’ extreme versof the ascertainability requirement
an ideologically inspired immunity accepteddmme courts and rejexct by others. The

maintain the Ninth Circuit has ner “embraced” the requirement.

he

ts

n is
the

They contend no ascertainability issuglects Defendants’ exposure because

Defendants know the exact numlaérbags of bird “food” they manufactured and, th
there is no risk that total amount of damages for which they are liable will extend |
the verified number of bags. They furtltentend Defendants hawe legitimate interes
in any potential ascertainabyliissues because these issues will have no impact or
exposure.

Plaintiffs seek a class consisting of ghaisers of the wild bird food Defenda
admitted to having treated with the pestwddStorcide Il and Aellic 5E. Defendant
admit to having used the pesticides frhimvember 2005 through March 2008. Plaint

us,
)eyor
t

thei

Nts

92}

ffs

agree to limit the class to May 2008, reasorilrag tainted bird food remained on stores

shelves for several months.

Plaintiffs provide an objective wapf ascertaining the purchasers. Using

Defendants’ records that prded evidence of when thproducts treated with th
pesticides were shipped andvithich retailers, Plaintiff dopoenaed the retailers reco
and have been able to geformation identifying purchass of the products during tf
time the products were shipped to retailersnfidefendants. Defemaits argue the da
received from the retailers provides, at mostited information about the identity of on
6% of the purchasers. Defendants asgue the class members cannot be ident
because there is no way of knowing whethebihgfood purchased dung the class perio

actually contained the pesticides without viegvthe packaging. Plaintiffs are not requi
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to identify all class members at the timecetftification. _See Agna v. Kashi Co., 29
F.R.D. 493, 500 (S.D.Cal. 2013)They need only proved an objective means f
identifying the class members, which thewe done._See Wolph012 WL 993531.

Plaintiffs use a specific date range for pasds of a specific pduct and there is no

information that packaging for the wild birddo varied or that the pesticides were

placed in all packages of theld bird food during the time-frame identified by Plaintiff

not

U)

As such, the Court finds the class is asgrable. See Miller v. Fuhu, Inc., 2015 WL

7776794 (C.D.Cal. 2015) (Detemimg a class ascertainablhere the class definitign

allowed class members to be identified byeahye criteria, including a clear date ran

ge,

place of purchase, and type of purchase, artddunoting some purchasers registered their

products with the defendant and could be, thereby, identified.).
2. Rule 23(b)(3)
Plaintiffs argue the Rule 23(8) requirements are readily met.
a. Predominance
The predominance inquiry presumes theterise of common issues of fact or |
have been established pursuant to commonaigyirement of Rule 28§(2). Hanlon, 15(

F.3d at 1022. However, meeting the commonaétyuirement is insufficient to fulfill th

AW

A4

D

predominance requirement. Id. “When comngoiestions present a significant aspegt of

the case and they can be resdlVor all members of the claissa single adjudication, theyf

® This differs from cases in which districburts have found the class unascertainable
based upon the varieties of products and labels soldelyettendants during the class
period. _See Jones v. ConAgra Fodds,, 2014 WL 2702726 (N.D.Cal. 2014) (Findin
the many varieties of the procts which had different lalseand ingredients, and only
some included the labels with the misleapianguage made theask unascertainable);
Kosta v. Del Monte Foods, Inc, 308 F.R.D. ZN/D.Cal. 2015) (“[T]he product labels
and packaging at issue here do not fall into neatly separate categories such that o
say with any confidence that the purchasearoitem in that category was subject to th
alleged violations.”)

15
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Is clear justification for handling the dispuda a representative rather than an indivig
basis.” Id.

Plaintiffs contend common issues of lamddact will predominate in this consum
case based on uniform omissions. They aoguemon issues present a significant as
of this case, and, thus, itasgood candidate for certification.

Plaintiffs contend the RIO claim raises common gstens that will turn or
common proof that will yield common answers support, they maintain issues of [
and fact in a RICO action arerggrally common to all the platiffs, because the plaintift
are asserting a single fraudulent scheme byd#iendants which injured each plaint

Here, they argue, every classmizer would prove the elememtPlaintiffs’ RICO claims

(1) conduct (2) of an enterpri$8) through a pattern (4) oacketeering activity, with the

same evidence, and the answewuld be the same as to ead®pecifically, they maintai
they will prove Defendants engaged in a scbd¢o make and sdlhe Morning Song Birg
Food with common proof of #ir conduct and knowblge and uniform omissions. Th
argue RICO does not require Plaintiffs to pravaividual reliance, ad even if reliance i
required the RICO claims aret#éled to a presumption of reliaa@s they primarily alleg
omissions. They further argue, even if theu@ does not apply a presumption of reliar
certification of the RICO clans is still warranted as the material omissions we
substantial factor in the sequence of respdasidusation as to all class members, ang
causal relationship between Defendants’ scheme and the wistiime same for everyor
They maintain the natural amtended consequence of the omissions about the pest
was that Plaintiffs and the Class would ghase the Morning Song Bird Food, and gi
that Plaintiffs and the class paid for birdébbut received bird poison, proximate cause
purposes of the RICO claimill be simple to resolve on a classwide basis.

Plaintiffs maintain the Californiaonisumer fraud claims will be proved w
common proof of Defendants’ material omissi@®ut the illegal use of pesticides t
are toxic and hazardous to birds. Thegntend there is no reason to look at

circumstances of each individual class mentla®ause these claims focus on Defenda

16
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misrepresentations, made by omission, amdfétt finder need only determine if they
would mislead a reasonable consumer. SAgh, they argue, common issues will
predominate as the claims are about theepive marketing by Dendants. Plaintiff$
maintain courts frequently find that common spi@ns of law anddct predominate when
the focus of the proposed class action wilbbeghe words and condumtdefendants rather

than on the behavior of individual class mensbas is the case here. They further a

'gue

individual issues will not predominate becatlse success of Plaintiffs’ California claims

will depend on the effect of Dafdants’ failure to disclose itdegal use of Storcide Il and
Actellic 5E upon a reasonable consumer, not riiqudar consumer. Plaintiffs maintain

relief under the UCL is availablwithout individualized proodf deception, reliance and

injury when the defendant is engaged inanmon course of conductSimilarly, they

maintain misrepresentations miag inferred to the class if the named plaintiff in a CLRA

claim can show that material misrepres@ates or omissions were made to the ¢
members, and false advertisements inatioh of section 17500 are suitable for cl
treatment where, as here, dedant disseminated standaell materials, such as t
packaging, that did not disclose the pesticides.

Plaintiffs contend the Missouri consumfeaud claims will also be proved wi

common proof. They contend they are reqlibleeshow Ms. Cowiand the class suffered

an ascertainable loss of money or propentyl @an ascertainable loss includes the har

ass
ass
he

consumers deprived of the ability to makei@fiormed choice about the product, such as

material omissions about the safety of a prodBtaintiffs contend courts routinely find

common issues predominate in MMPA clailnscause individualized reliance is not

required. They argue Plaintiffs and thesslguffered an ascertainable loss as the product

was worthless as bird food or any use other than sitting in a landfill, and Plaintiffs and tt

class were deprived of their ability to ma&ke informed choice about the Morning Song

Bird Food because Defendants failedligclose their illegal pesticide use.

Plaintiffs maintain the Minnesota Cammser Fraud Act does not require a showing

of individualized relianceand the claims will be aldme proven by common evidence.

17
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Defendants argue Plaintiffs cannoheet the typicality, commonality ar
predominance requirements because (i)i@ ts required on the “science” of eveg
consumer’s allegations; (ii) every class menselaim must be sctinized for individual
statute of limitations issues; (iii) establispiwhether putative class members suffere
injury entails countless individual inquirie@y) causation and reliance issues precl
class certification; and (v) Plaintiffs fail watisfy the Comcast requirement to provid
reliable class-wide damage model.

I. “Science” of the Allegations

Defendants argue the named Plaintiffs’ gdions are subject to multiple Plainti
specific defenses that will plague the clagfiey maintain the alleggans of bird death
and their lack of foundation when the evidersesviewed illustrate the plaintiff-specif
nature of their claims and defenses. By wagn@mple, Defendants point to the allegati
of the Cypherts. They camd the Cypherts purchased wild bird food in 2010, ang
packaging shows it was manufactured in 20089 after Scotts stopped using Storicd
and Actellic 5E. Further, "8y contend, the Cypherts misdsthe bird food by feeding

d an
ude

ea

to their domestic zebra finches when the lat@ned against feeding it to domestic:|ted
r

birds. Defendants further maintain there arany other explanations for the Cyph
incident, such as infectious diseagmsasites, toxicoses and cold weather.
Defendants argue this demonstrates thendeferequires a scientific analysis of

allegations for the consumers and these unigpiees would swallow the class claims.

Defendant Hagedorn similgrargues consumers’ diffeig views on the scientific

risks are individualized and feclose class certification.

In reply, Plaintiffs contend Defendantientific arguments are premature. TI
maintain they will disprove Oendants’ experts’ opinions reging the toxicity and harr
to consumers in due course, and that cladfication is not a mini-trial. They furthe
maintain they have not hadetltopportunity to test the admissibility of the opinions,
argue the opinions are facially vulnerable taldmge. Plaintiffs &lo contend Defendant

attempt to litigate the merits issues basedscience emphasisze the appropriatene

18
12cv01592 JAH - AGS

ts

the

ney
n
b
and

S

5S of




© 00 N oo o A W N P

N NN RN NN DNNNRRR R R R B R B
0w N O OO N~ W NP O O 0N O 0 W N B O

class certification because Plaintiffs’ claiar® about worthless bird food that focuseg
Defendants’ illegal scimee and not bird injuries or death.

The Court finds the science of the alliegas addresses the merits of Plainti
claims more than is necessémydetermine whether class cert#tmon is appropriate in th

the Court would be required tietermine whether Plaintifizsould prevail on the merit

based upon the scientific evidence submitt&ee_Ellis, 657 at 983 n. 8. The Couf

consideration of the merits should beited at this state of the proceedings.
li. Statute of Limitations

Defendants argue individual, fact-interesiinquiries are guired to determin
whether the putative class members’ claimsiserthe applicable statutes of limitatiof
They maintain the cleas are governed by a statute ofitations of four years or less a
are subject to the discovery rule. In atheords, they contend, each putative ¢
member’s claim accrued whée or she knew or should have known of a potential cl
and, they argue, the time when that ocalima| differ for every purported class memf
and will require mini-trials.They further contend allegation$fraudulent concealment

another basis for finding a lack of predominance.

Defendant Hagedorn also argues itistions issues are individualiz&dg.

Plaintiffs argue all the facts that Defemds suggest satisfy the discovery rule
the same as to all class mieers and the individual issues of compliance with
limitations period, given the scheme, do notedé predominance. Plaintiffs argue |

representations made by Defendants be22 concealed the crime, and whether c

members saw the pre-January 2012 statemerelisvant because Bendants never issue

® Relying on Defendants’ motion for summandgment, he maintains former Plaint
Kloeppel was on notice of his claim in 2008 Ithe fact was not unwered until he wa
deposed. He argues identifying other Kloeppel like class members will require ind

b ONn

ass
aim,
er

1S

are
the
he

lass

iff
S
vidue

trials. The Court finds it not appropriate ltase its findings on argument set forth in a

motion to which Plaintiff has not had the opportunity to address.
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a consumer level recall, never identified #ffected products by na@e, which pesticide
were at issue, their toxicity tmrds or provided notice by way of their warning labels. T
maintain the “Fellow Bird Lover” letter clainmbe pesticides did not constitute a signific
health risk to wild birds andere safe on human food andded the signature of a bi
doctor without authorization. They m#&m consumers had no way of knowing
Defendants’ misconduct prior to the Januar}t2@uilty plea. Additionally, they argu
any consumer who noticed problems or ingutirds could not discover the crime
Defendants concealed the exmste pesticides, misrepresentée risk and marketed tf
products for wild birds that fly away, and f2adants’ own expert argues birds die fqg
variety of reasons.

The Court finds Plaintiff sufficiently deomstrate the facts surrounding the sta
of limitations and the discovery rule, includiagy issues of fraudeiht concealment, a
not individualized but, instead, are commom the class members as it invol
Defendants’ conduct in pleading guilty to thexdnal charges in Jauary 2012. The Cou
further finds the issues are typical of ttlass and the common issues predominate.
lii. Establishing Injury

Defendants maintain Plaintiffs must ddish all class membesrsuffered an “injury

in fact” and that there is a causal conrmattbetween the injurynal Defendants’ allege

S
hey
ant
rd
of
e

as

fute
€

(€S

~

d

conduct. They argue Plaintififrake no effort to define ¢hclass in a way that woutj

exclude uninjured class members, instead, tneyntain, Plaintiffs allege they did n
receive the benefit of their bargain. Defendaoitends the alleged injury turns on whet
each consumer received thegmved benefit of his or her bargain, which will necessi
vary by consumer depending on that consumexjgectations. They further contend,

consumer used the product, likedand experienced no probte with it, that consumsg
received the benefit of his or her bargaixdditionally, Defendants maintain whethe
consumer received the benadit his or her bargain alsmrns on whether the consum

would have considered the product’s level skiio be of any impdance, which will vary
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by consumers. Therefore, thaggue, economic analysis reopd to assess “benefit of t
bargain” necessarily varies among consumer.

Defendant Hagedorn argues Plaintiffs’ iciRICO claims require that all clas
members establish injury caused by Mr. Hage@anvolvement in the alleged conspira
and Plaintiffs cannot establish that all putatslass members sufferad injury in fact

fairly traceable to Defendaktagedorn’s conduct. He maamns Plaintiffs’ own motior|

illustrates that he did not join the RICO cpmmacy until October 162007, and Plaintiff$

have not asserted any legal theory upon wine is liable for conduct prior to Octok
2007. Defendant contends putative sslamembers who purchased the prog
manufactured before October 16, 2007, havebeei injured by condtuattributable tg
Mr. Hagedorn, and therefore, they lacirating to pursue claims against him.

Plaintiffs maintain their “benefit of thbargain” theory means all class memt
necessarily experienced an economic injurypurchasing worthks bird poison. The
contend Defendants’ argumehtt class members receivadenefit ignores consume
obvious desire to purchase nourishing bird food, not bird poison.

Plaintiffs also argue Defendant Hagedanisconstrues the law. They maint
Defendants’ roles relate ontly apportionment of liabilitamong them, a damages quest
they contend is not proper at this stagehef proceedings. They further maintain th
allegations demonstrate Hagedorn was a ppatnt in the alleged wrongdoing as CEO
Chairman of SMG and an executive officerSafott’s LLC and Gutwein, not just becal
of his participation in the Qgaber 16, 2007 meeting. Additidhg Plaintiffs contend they
need to conduct discovery to determinefddedant Hagedorn’s liability for the RIC
scheme, which is inappropriate for regmn on a motion for class certification.

Plaintiffs’ theory is that they werdarmed by purchasing bird poison t
Defendants’ misrepresentedl@sd food. Plaintiffs’ classlefinition are those individua
who purchased, Scotts Miracle-Gro wild bird food product contai@togride I, Actellic
5E, or their active ingredients. As sutle class members atgose who “were relieve

of their money by [Defendantstleceptive conduct[,] as Plaintiffs allege,” and, there
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have suffered injury. Mazza v. Americeionda Motor Co., Inc., 666 F.3d 581, 595 (

Cir. 2012). The Court finds facts establishingiry are common to the class, typical
the class and will not requirean individualized assessment. The Court further f
Defendant Hagedorn’s argument regarding thellef his involvement in the conspira
is an issue on the merits which is appropriately addressed in this motion.
lv. Causation and Reliance

Defendant argues individual issuek causation predominate over any comn
RICO Issues. They maintathere are multiple questiopsesented for each purchas
including: (1) Why did he or she buy the product; (2) If Scotts “disclosed” the “trut

Oth
of

nds

non
er,
hful”

scientific information, wouldhe consumer have read it and determined it to be important;

and (3) Would he or she have bought the prodagway? Defendant®ntend the answe
to those questions will vary by eaclonsumer’s individual preferences based
uncontroverted expert testimony. They mamtBlaintiffs attempt to avoid individus

reliance by asserting that RICddes not require proof of individual reliance, first-pe

reliance is not required for predicate acts. Thether maintain Plaintiffs seek to avai

individual reliance issues by asserting theg antitled to a class-wide presumption
reliance, but the shortcut of a presumption has been applied in cases involving s¢
fraud, not cases of the type peashere. Additionally, thegontend Plaintiffs cannot re
on a presumption of reliance in this cabBecause they affirmatively allege bg
misrepresentations and omissorDefendants argue individizzd reliance issues relats
to Plaintiffs’ knowledge, motivations,nd expectations will overwhelm any comm
issues. They maintain eéhevidence shows putativeask members saw differe

representations and assigned different impogato them. Further, they argue

evidence shows there is no basis for findimgteriality” as to ayone, let alone everyonge.

Defendants argue Plaintiffs fail to carry their burden.

Defendants also argue, even if Plaintifimission theory was otherwise viable
would vary by state, which would also defpatdominance. They contend Plaintiffs {
to point to any explicit statutory duty requiring Scotts to disclose the pesticides or 11
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pesticides used in its products. They furtbentend, even assuming Plaintiffs were ¢
to point to something in the state statutegit@ rise to an independent duty to discld
Plaintiffs’ purported nationwigl RICO class would devolvetma hodge-podge analysis

all 50 states’ laws. Defendants argue thatneyf Plaintiffs ecast their case as

“omissions-only” case, they fail to identify aagitory duty to disclose, fail to engage] i

any choice of law analysis for any duty to thse, and fail to present any trial plan for
presentation and management of their dispadates in all 50 states. They maintain
complexity of the trial will be further exacetied by looking to the laws of the 50 statg

Defendant Hagedorn makes #@me argument in his opposition.

Plaintiffs argue, in reply, that materiality an objective standard and the quest
raised by Defendants are answelbga&common proof, or are irrelevant to Plaintiffs’ the
of the case. Specifically, they maintain whether Defendants manufactured thg
whether they treated it with illegal pois@nd whether the product is worthless
answered by common proof, while whethes pfoison was enough tdllbirds and whethe
the risk was significant or slight are irrelewa They further argue, even if RICO requi
reliance, it can be proven skwide because the purchasemodbe explained in any wza
other than reliance.

“Courts have found that reliance can bebkbkshed on a class-wide basis where
behavior of plaintiffs and class members cameéxplained in amnyay other than relianc
upon the defendant’s conductCohen v. Trump, 303 F.R.D. 376, 358 (S.D.Cal. 2C

(listing cases in which courts have foundiaigce is apparent dhat a common sen:

inference of reliance was appra@ie). Plaintiffs’ theory is Plaintiffs would not ha

purchased the bird food if they knew it wasison. The Court fids a common sen;

"He further asserts his limited involvementie conspiracy demonstrates Plaintiffs
cannot establish causation as to him on ssel@ide basis. Adiscussed above, the

extent of Hagedorn’s involvement in the cpimacy and liability under the conspiracy ¢
not proper for resolution in the motion for class certification.
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inference can be made that the class negmbelied upon Defendants misrepresentg
that the product was bird food and not birdspoi. As such, reliaeccan be determing
on a class-wide basis.
v. Class Damages

Plaintiffs allege they are entitled to fudifunds for every bag of Morning Song B
Food purchased, which is subject to mandatoebling under the RICO Statute. Th

contend their method of calating damages based upon trebtefunds is appropriate.

They maintain Plaintiffs may recover allrdages that are the risseeable and natui

consequences of the fraud, which inclaitiee return of monies paid by them.

Defendants argue Plaintiffs fail to satishe requirements of Comcast or otherwi

present a reliable class-widendage model. They argue, pd&&omcast, courts around t
country, including federal courts @alifornia, have rejectedanhtiffs’ attempts to presef
an oversimplified and arbitrary “full refundhodel of class-widelamages. Defendan
maintain the expert evidence in this cagaldshes the product was not worthless and
safe for use by consumers &etl their birds, as the undispdtfacts show that, at be
Storcide 1l and Actellic 5E presented arsignificant risk of injury. They conten
notwithstanding those risks, the wild bifdod provided value to the purported cli
members. Thus, Plaintiffs anet entitled to a full refund.

LI 11

Defendants further argue that even if pldis’ “full refund” theory had any meri
accurately calculating damageavould require separate minials that preclude clag
certification. They maintaimone of the Plaintiffs were able to provide any spe
credible information regardg: (1) how much Scotts’ bird food was purchased; (2)
specific type purchased; (3) when the bodd was purchased; (4) how big the bags W
or (5) how much money was pdmt the wild bird food as tany given bag. They furthg
maintain Plaintiffs repeatedlgonfused Scotts wild bird food with its competitc
Defendants contend they are entitled to gy jtrial on each of Plaintiffs’ purporte
recollections. Additionally, they contend Plaintiffs purport to exclude refunds fror

class but they have no means of detemngnivho received a refunfdom retailers. A9

24
12cv01592 JAH - AGS

tion
d

was

St,

ASS

S
cific
the

ere,

\U

r
rs.
d
N the




© 00 N oo o A W N P

N NN RN NN DNNNRRR R R R B R B
0w N O OO N~ W NP O O 0N O 0 W N B O

such, they argue, evéinthey are entitled to a full refund, is impossible to calculate 3
accurate amount.

Defendant Hagedorn asserts themsargument in his opposition.

Plaintiff argues this district has uph&d‘full refund” modelof class-wide RICC
damages upon reasoning RICOr#aes depend on objective lassather than subjectiy
valuations. They maintain thull refund” model is appropéte here, because the produ
were fit only for the trash dump and retailerseiged full refunds. They further maints
Defendants’ and retailer’s recorddl identify the total damages.

At the certification stage, Plaintiffsearequired to establish their damages mod
capable of measuring damages on a class wide basis and consistent with Plaintiffs
of liability. Comcast Corp. \Behrend, 133 S.Ct. 1426, 1432-3813). Plaintiffs seek

full refund of monies paid for the birddd they allege was actually bird poison :

worthless. They further maintain thentiages may be deternaid from their damage

model is Defendants’ral retailers’ records. The Coumds Plaintiffs damages mod

measures damages consistent with their thaodycan be measured a class-wide basis.

Plaintiffs sufficiently demorigate the claims of the proped class involve the sar

alleged injury, allege theame conduct by Defendantsdawill involve common proof.

Therefore, common issues predominate.
b. Superior

In addition to finding predominance, awt must also find “that a class action

superior to other available tieds for fairly and efficientladjudicating the controversyi.

FED.R.QvV.P. 23(b)(3). A class acm may be superior if “class-wide litigation of commn

issues will reduce litigation costs and proengfreater efficiency” and “if no realist

8 See, e.g. In re Steroid Hoon Product Cases, 181 Cal. AghM45, 156-57 (2010) (The

plaintiff relied on the defendant’s decemgigonduct and purchased a product contain
an illegal substance; it was not a stretch to conclude that a reasonable person wou
the lawfulness to sell a product importariten deciding whether to purchase it.).
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alternative exists.” Valenib v. Carter-Wallace, Inc., 9%.3d 1227, 1234-35 (9th C
1996).

Plaintiffs maintain they are not awarkany other litigatiocommenced by the cla

for refunds for the Morning Sorjird Food. They further maiain resolution of the class

issues will require extensive discovery iftefendants’ scienter, mafacturing processe

and marketing materials, wheas proving the individual amount of damages for each

Member can be adjudicated in individualiZetlow-on proceedings. Moreover, Plaintiffs

maintain members would not bel@lo pay an attorney to mure their claims individually.

Thus, they argue, proceedingaaslass action is superior.

=

In opposition, Defendants argue the diffig of determining class membership

makes managing the case asasslaction complicated which is sufficient to preclude a

finding that a class action is superior. Thesoatontend Plaintiffs have never presented a

viable trial plan for the purported clastaims and, they argue, the many individ

guestions will render a class action unmanagedbéfendants furtheargue a class actiagn

IS not superior because Scotts is already aitethe relief Plaintiffs seek, namely a refu

DefendanHagedormaintainsgiven the individual issuesf reliance and damages,

ual

nd.

class action treatment would be entirely unmanageable as to him and would violate| his ¢

process rights.

In reply, Plaintiffs argue a class acti@nthe only realistic means to adjudicate
claims. They maintain therigest recovery possible would bBeminiscule fraction of th
cost to bring the suit, and the efficieesigained by class treatment outweigh
difficulties. Plaintiffs also argue Defemua’ due process rights will not be violat
because their defenses are based on factagpbtto nearly all the putative class memk
and are subject to common pfooThey maintain any inglidualized defenses as
damages claims may be adsbed after the common liabilityuestions are resolve
Additionally, Plaintiffs arguéefendants never issued a comer-level recall nor advise

consumers they could get full refunds.
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In light of the costs of bringing andividual action compared to the recovery i
the efficiency in addressing the common issoes class-wide basis, the Court find
class action is superior.

CONCLUSION AND ORDER

Based on the foregoing ' HEREBY ORDERED:

1. Defendants’ motion to stay rulimgn the motion for class certification
DENIED;

2. Plaintiffs’ ex parte motion for leavto submit newly discovered evidence
DENIED;

3. Defendantséx parte request for oral argumenENIED;

4. Plaintiffs’ motion for class certification GRANTED;

5. The class definition is modified, as follows:

All persons who, prior tMay 1, 2008, purchased ahdve not yet received a
full refund for, a Scotts Miracle-@rwild bird food poduct containing
Storcide Il, Actellic 5E, or their actevingredients, chlorpyrifos-methyl or
pirimiphos-methyl, respectively (“MSBF”).

DATED: March 30, 2017

HNA. HOUSTON
/JnitedStateDistrict Judge

Y/
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