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dl Engineering, Inc. v. Hanson Aggregates Pacific Southwest, Inc. et al. Do

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

NEI CONTRACTING AND Case No. 3:12-cv-01685-BAS(JLB)

ENGINEERING, INC.,
o ORDER DENYING DEFENDANT
Plaintiff, HANSON AGGREGATES
PACIFIC SOUTHWEST, INC.’S

V. MOTION FOR SUMMARY
JUDGMENT
HANSON AGGREGATES PACIFIC
SOUTHWEST, INC.ET AL (ECF No. 73)
Defendants.

On July 6, 2012, Plaintiff NEI Contranty and Engineering, Inc. (“Plaintiff

C. 92

)

commenced this putative class action agabefendants Hanson Aggregates Pagcific

Southwest, Inc. (*Hanson Pacific”), Hanson Aggregates, Inc., and Lehigh H
Co. (collectively, “Defendants”) allegg a violation of California Penal Co
Section 630,et seq On October 29, 2013, Ptaiff filed a Second Amends
Complaint, the operative complaint, agsti Defendants, alleging a violation
California Penal Code Secti 632.7 (“Section 632.7”).(ECF No. 41 (“SAC”).)

Hanson Pacific now moves for summary judgnn Plaintiff filed an opposition.
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Having reviewed the papers submittadd heard oral argument from both
parties, for the reasons set forth below, this CBENIES Defendant’s motion fqr
summary judgment (ECF No. 73).
l. FACTUAL BACKGROUND

Defendants “are related entities and are all engaged in the business
providing construction concrete, aggregateady mix and retad materials tp

contractors engaged in the constructiodustry.” (SAC { 4.) Hanson Pacifi

Cc
receives all orders for construction nréks through a dedicated telephone line.
(ECF No. 73-3 (“Woods Decl.”) 1 5.) Prito July 15, 2009, Hanson Pacific utilized
I

a “Voice Print International{(*VPI”) system, which creatka recording of every ca
made to or from the Rdg Mix Dispatch or Aggregte Dispatch lines.Id. at § 10.)
While using the VPI system, Hanson Paciiged “beep tone generators” on al| of
its telephones which receiveadlls routed to its Read\lix Dispatch or Aggregate

Dispatch lines, which produced an audibibeep tone” every fteen seconds during

a call to provide notice to callersatithe call was being recordedd.(at { 11; ECH
No. 88 (Joint Statement of Undisputed Material Fact (“JSUF”)) 11 1, 2.) Plaintiff i
a contractor and placed numerous orderth Hanson Pacific for construction
materials. (SAC { 4; JSUF 1 4.) During fbre-July 15, 2009 period, Plaintiff heard
the “beep tones” during its phone callgh Hanson Pacific. (JSUF { 4.)

On July 15, 2009, Hanson Pacific raqd the VPI system and discontinued
its use of the “beep tone generatorsidabegan using “a pre-recorded verbal

admonition,” which stated:

Thank you for calling Hanson Aggregate Material [Ready Mix]
Dispatch. Your call may be monred for quality assurance. Our
hours of Operation are 6:00AM to 4:00PM, Monday thru [sic] Friday.
Please remain on the line and your call will be answered as soon as
possible. Thank you for your patience.

(JSUF 1 5see alsdNoods Decl. 11 13, 14.)
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During the period between July 12009 and July 52011, Defendant
recorded forty-four of Plaintiff's calls (JSUF § 5.) On December 23, 20
Defendants updated the verbal admonitiostade that calls may be “monitored
recorded for quality assuranparposes.” (Woods Decl. 1 17.)

.  STANDARD OF REVIEW

Federal courts sitting idliversity “apply state ustantive law and feder
procedural law.” Snead v. Metro. Prop. & Cas. Ins. C@37 F.3d 1080, 1090 (9
Cir. 2001) (citingGasperini v. Ctr. for Humanities, Inc518 U.S. 415, 427 (1996
Under Rule 56 of the Federal Rules @ivil Procedure, summary judgment
appropriate if “the movanth®ws that there is no genuidespute as to any mater
fact and the movant is entitled to judgmasta matter of law.” Fed.R.Civ.P. 56(
Celotex Corp. v. Catrettd 77 U.S. 317, 322 (1986). An issaf fact is “material” if

it “might affect the outcome of the suit under the governing lawfiderson .

Liberty Lobby, Ing 477 U.S. 242, 248 (1988keorge v. Morris 736 F.3d 829, 83
(9th Cir. 2013). A dispute is “genuine” ‘it reasonable jury could return a verg
for the nonmoving party.”Anderson477 U.S. at 248ee also FreecycleSunnyv
v. Freecycle Network626 F.3d 509, 514 (9th Cir. 2010)Disputes over irrelevar
or unnecessary facts will not preclude a grant of summary judgménéy. Elec
Serv., Inc. v. Pac&lec. Contractors Ass;r809 F.2d 626, 630 (9th Cir. 1987) (citi
Anderson477 U.S. at 248).

A party seeking summary judgment betirs initial burden of establishing t
absence of a genuine issue of material faCelotex Corp.477 U.S. at 323. Th
moving party without the ultimate burden pérsuasion at trial can satisfy t
burden in two ways: (1) by producing “evid® negating an essential element of
nonmoving party’s claim or defense;” or (2) by demonstrating that the nonm
party does not have enough evidence okssential element to carry its ultim
burden of persuasm at trial. Nissan Fire & Marine Ins. Co., Ltd. v. Fritz Cos., I
210 F.3d 1099, 1102 it Cir. 2000);Celotex 477 U.S. at 322-23; Fed. R. Civ.
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56(c)(1). Evidence may beffered “to support or dispute a fact” on summary
judgment only if it “could be presented an admissible form at trial."Fraser v.
Goodale 342 F.3d 1032, 1036—39th Cir. 2003)see alsd~ed. R. Civ. P. 56(c)(2).

However, at the summary judgment stage,ftus is not on the admissibility of the

evidence’s form, but on the admissibility of its contentisl. If the moving party
meets it burden, the burden then shifts to the non-moving party to produc
admissible evidence showing a gemaiissue of material factNissan Fire 210 F.3d

at 1102-03Matsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 586-87
(1986).

“[lln granting summary judgment a digtt court cannot resolve disputed
guestions of material fact; rah that court must view all of the facts in the record in
the light most favorable to the non-movipgrty and rule, as a matter of law, based
on those facts.”Albino v. Baca747 F.3d 1162, 1173 (9th Cir. 2014). “Credibility
determinations, the weighing of the idence, and the drawing of legitimate
inferences from the facts are jury functionst those of a judge, [when] he [or she]
is ruling on a motion for summary judgmenAiderson477 U.S. at 255.
lll. DISCUSSION

California Penal Code Section 63%tates, in relevant part:

Every person who, without theconsent of all parties to a
communication, intercepts or recesvand intentionally records, or
assists in the interception or receptiand intentional recordation of, a
communication transmitted betweemo cellular rado telephones, a
cellular radio telephone and antline telephone, two cordless
telephones, a cordless telephoned aa landline telephone, or a
cordless telephone and a cellular radio telephone, shall be punished].]

Cal. Penal Code § 632.7(a). A personrneguunder Section 632.7 may bring a givil
action for damages and injunctive reliafjainst the person who committed |the
violation. Cal. Peal Code § 637.2.

Hanson Pacific moves for summarydgment on the following grounds: (1)
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Plaintiff consented to Defendants’ mumming and recording of its calls; (
Plaintiff's claims are barred by the sis of limitations; and (3) Defendan
conduct falls within the “service observingkemption in Section 632.7. (Mot.
1)

A. Consent

Hanson Pacific argues that the privaghts implicated by “recording” an
“monitoring” are the same, and by warning Plaintiff that its calls woulg
“monitored,” it thus provided sufficient notic¢kat calls would be “recorded.” (Mg
at 11-17.) Therefore, by ntnuing on each call, Plaintiff consented to €
recording. [d.) “Unless otherwise defined, st&dry terms are genaly interpreteq
in accordance with their ordinary meaning@P Am. Prod. Co. v. Burtob49 U.S
84, 91 (2006) (citingPerrin v. United States144 U.S. 37, 42 (1979)). If the text
the statute is “clear and unambiguous,” the Court’s inquiry eibndiola v. CP
Sec. Solutions, Inc60 Cal.4th 833, 840 (2015) (quotingurphy v. Kenneth Co
Prod., Inc, 40 Cal.4th 1094, 1103 (2007)).

Section 632.7 expressly giibits the “intentional[] recording” of a ca
without the consent of all pags. Cal. PenaCode 8§ 632.7(a). does not express
prohibit “monitoring.” As a verb, “monitoris defined as “to watch, observe,
check esp. for a special purpose[Webster’'s Third New International Dictiond
1460 (1993). The verb “record” is dedid as “to make an objective last
indication of in some mechanical or anmatic wayl[,]” or “to cause (sound, visu
images) to be transferred to and regedleon something . . . by mechanical
electronic means in such a way that the thing so transferred and registered c3

subsequently reproduced|d. at 1898. Additionayl, General Order 107-Bissued

! Hanson Pacific requests that theu@ take judicial notice of sever

documents, including statements of tgiive intent and a California Pub
Utilities Commission General Order.(ECF No. 73-6.) The CourGRANTS
Hanson Pacific’s request to thetemt it relies upon the documenBeeFed. R.
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by the California Public Utilities Commsion (“PUC”), defines “monitoring” as
“the use of monitoring equipment to allaa third person to overhear [a] telephpne
conversation[,]” and define§ecording” as “the recording or transcribing of any
telephone conversation by mearisany electronic device?” (ECF No. 73-6, Ex. C|)
Based on these definitions, the Court fitdat “monitor” is not synonymous with
“record.” Consequently, Hanson Paciffas failed to show that the verbal
admonition alone was sufficient to warn regicording. The Court notes, however,
that whether or not Plaintiff consentedrexording remains a factual issue. It may
well be that, given Plaintiff's long histonyith Hanson Pacific, its consent to bejng
recorded in the past, its awareness ef phior beep system, coupled with the new
warning, Hanson Pacific can establish cohsélrhis, however, is a question of fact
for a jury.
The Court does not “weigh the evidencedetermine the truth of the matter,
but only determine[s] whether tlgeils a genuine issue for trialAm. Tower Corp. V.
City of San Diegp763 F.3d 1035, 1043 (9th Cir. 2014) (quotBalint v. Carson
City, Nev, 180 F.3d 1047, 1054 (9th Cir. 1999))ternal quotation marks omitted).
Whether or not Plaintiff consented to reding is such an issue. Defendants|are
thus not entitled to judgmens a matter of law.
B.  Statute of Limitations

Hanson Pacific argues that (1) Plaifgifcause of action accrued on August

Evid. 201(b)(2) (a court may take judicialto@ of a fact thatcan be accurately
and readily determined from sourceghose accuracy cannot reasonably| be
guestioned”); In re Countrywide Fin. Corp Mortg.-Backed Sec. Litig.966
F.Supp.2d 1018, 1024 n.4 (C.D. Cal 2013).

. The Court finds unpersuasivélanson Pacific’'s argument that
“monitoring equipment” includes machingsat can record telephone calls, and thus
notice of monitoring is alsnotice of recording. (Motat 16.) General Order 107B
clearly differentiates bew®en “monitor” and “record,” and to engage in the
semantics required by Hanson Pacific’'guanent would render that distinction
superfluous.
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27, 2002, the date Plaintiff placed its first order with Defendamd, alternatively,
(2) Plaintiff should have spected that its calls were still being recorded after
Defendants’ switch to the weal admonition, and thuBlaintiff's cause of action
accrued on the day it placed its first orddeathe warning was switched. (Mot, at
20-22.) The statute of limitations fa Section 637.2 civil action is one year.
Quesada v. Banc of Am. Inv. Servs.,,IIND. C-11-1703, 201%/L 34228, at *]
(N.D. Cal. Jan. 6, 2012) (citingcal. Civ. Proc. Code § 340(aMontalti v.
Catanzariti 191 Cal. App. 3d 96, 98 (1987))The statute of limitations does not
begin to run “until the plaintiff discoverm should have discovered his injuryld.
Hanson Pacific’'s first argument lackserit. Prior to July 15, 2009,
Defendants utilized “beep torggenerators” to notify customers that their calls were
being recorded. Both parties agreeattithe generators satisfied the notice
requirements for recording set forth by the PUC. Thus, prior to July 15, [200¢
Plaintiff had no cause of action against Defendants.

This Court is also unable to say that,aasatter of law, Riintiff should hav¢

\1%4

known that Defendants continued to recdsdcalls after switching to the verbal
admonition on July 15, 2009As discussed above, tnitor” is not synonymous
with “record.” It follows, then, thaabandoning a warning informing the caller that
calls are being recorded and replacingwith a warning that calls are being
monitored could lead callers to believatittheir calls were not being recorded.
Plaintiff alleges that it was unaware its callsre being recorde@nd that it did nqt
discover the existence of the recoigh until March 12, 2012, when Defendant
produced them during an unrelated mattébAC § 9; Opp. 18.) This action was
filed on July 6, 2012.

Viewing this allegation and this fact the light most favorable to Plaintiff,
the Court finds that Hanson Pacific has fatleaarry its burden for purposes of this
summary judgment motion. Given that fheeties disagree on thiate of accrual far

Plaintiff's claim (.e., when Plaintiff knew or should have known of the recordings),
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that remains a question of fact notitshle for determination on a summ;

judgment motion. SeeNguyen v. W. Digital Corp229 Cal. App. 4th 1522, 15%2

(2014) (explaining that “belated discovénf one’s claim is a question of facgee

also Aryeh v. Canon Bus. Solutions, Jri&s Cal. 4th 1185, 119P2013) (stating that

application of the statute of limitations @slegal question only when the facts
“undisputed”).
C. “Service Observing”

Hanson Pacific argues that its redogs are exempt from Section 632.

prohibitions because the recordings falithn the statute’s “service observing”

exception. (Mot. at 22-25.) Section 632xpressly states that it does not appl
“(1) Any public utility engaged in # business of providing communicatiq
services and facilities[,]” or to “(2) The @®f any instrument, equipment, facility,
service furnished and used pursuant ® tdriffs of the public utility.” Cal. Pen
Code § 632.7(b)(1) & (2). For the follomg reasons, the Court declines to reg
“service observing” exemption into Section 632.7.

Defendants do not provide communications services or facilities, and th
not public utilities within the meaning ttie exception. Hanson Pacific argues
a literal reading of Section 632.7 wouldoduce “absurd results[,]” and urges
Court to analyze the legative history of Section 632which, according to Hans(
Pacific, shows that the legislative intemhs to create a broader “service observ
exception. (Mot. at 22-25.) Courts vea frequently declined to examine |{
legislative history of Section 632 and 8er 632.7, however, on the ground that
statutory language is unambiguouSee Ades v. Omni Hotels Mgmt. Condo.
2:13-CV-2468, 2014 WL 4577906, at *5.0C Cal. Sept. 8, 2014) (finding th

Section 632.7 is unambiguous and thdtdibes not contain a broad exception

3 This exemption language is almost identical to the languag

California Penal Code section 632 (“8en 632”), which prohibits eavesdroppi
on or recording confidential communiaats involving landline telephones.
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routine service monitoring”?ephyr v. Saxon Mortg. Serv.’s, In873 F. Supp. 2d
1223, 1231 (E.D. Cal. 2012) (explainingatha “business telephone monitoring”

exception would be contrary to the eaps language of Section 632 and Section
632.7); Dake v. Receivables Performance Mgmt., LLGlo. 12-cv-016802013
U.S. Dist. LEXIS 160341, at *13 (C.D. CaApr. 16, 2013) (finding that both

Section 632 and Section 632.7 are unamhigwend that neither contains a “seryice

observing” exception)Bales v. Sierra Trading PgstNo. 13cv1894, 2013 WL
6244529, at *4 (S.D. Cal. Dec. 3, 2013) (deng to read a “service observing”
exception into Section 632 that would pérsecret recording for quality assurance
purposes).

Hanson Pacific cites three cases poutedly supporting its position that
Section 632.7 contains a “service observing” exceptiddee Young v. Hilton
Worldwide, Inc, No. 2:12—-cv—01788, 2014 WL 3434117 (C.D. Cal. July 11, 2014);
Shin v. Digi-Key Corp.No. CV 12-5415, 2012 WL 558387 (C.D. Cal. Sept. 1},
2012);Sajfr v. BBG Commc’ns IndNo. 10cv2341, 2012 WB98991 (S.D. Cal. Jan.
10, 2012). InSajfr, the district court granted a motion to dismiss based on the lacl
of subject matter jurisdictionSajfr, 2012 WL 398991, at *5. The district court
added as an “additional argument” thatcfon 632’s legislative history established
that the statute contained a “service observing” exceptidnat *6. However, as
pointed out by the district court ikdes the Sajfr judge “found in a later case that
reliance on the same ‘legislative history [\vassplaced as the statutory languagge is
clear and unambiguous,’ angpdicitly stated that 8§ 632loes not create a “servige-
observing” exemption.””Ades 2014 WL 4577906, at *5 (quotirgnell v. FIA Card
Serv.’s, N.A.No. 12-cv-0426, 2013 U.S. Dist. LEXIS 187551, at *22 (S.D. |Cal.
Feb. 21, 2013)) (alteration in original).

In Shin the district court relied solely ddajfr as authority for reviewing the
legislative history of Section 632Shin 2012 WL 5503847, at *3. Notably, the

district court inYoung cites to Shin as authority for the proposition that “the
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legislature did not limit the service obseryimonitoring of calls that [] is allegs
[against defendant].” Young 2014 WL 3434117, at *2 (citingghin 2012 WL

5503847). Because the distrcourt that decide&ajfr later abandoned its reliance

(D

on the relevant statutes’ legislaiwistory, the Court finds th&ajfr should not by
followed. SinceShinrelied onSajfr, andYoungrelied onShin the Court finds none
of the three cases persuasiore this point. In line with the greater weight| of
authority, the Court declinde review the legislative histy of either Section 632 or

Section 632.7, and also declines &ad a “service observing” exemption into

© 00 N o o A~ W N PP

N DD D N DD DNNMNDNNDNNPFPEP PP PP PP PP
0o N o o~ W NP O O 0N o 0o 0ODN O

Section 632.7.
[V. CONCLUSION & ORDER

For the foregoing reasons, Hanson Pacific’s motion for summary judgment i

DENIED (ECF No. 73).
IT IS SO ORDERED.

DATED: March 24,2015 (il g ‘-L:.~;'33'.f‘-,J£_L‘1’.;L:(3

Hon. Cvnthia Bashant
United States District Judge
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