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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA
SENNETT DEVERMONT, CASE NO. 12¢v1823-BEN(KSC)
Plaintiff, | ORDER GRANTING IN PART AND
Vs, DENYING IN PART

DEFENDANTS’ EX PARTE
MOTION TO COMPEL

CITY OF SAN DIEGO, et al.,
Defendants

Before the Court is an Ex Parte MotitmCompel filed by defendants seeki
a Court Order that: (1) requires plaih to provide complete responses

interrogatories; (2) allows defendantstaeed the twenty-five interrogatory limit |

Federal Rule of Civil Procedure 33(a)(1) if the Court deems their interrogatol

include discrete subparts1@(3) precludes plaintiff from psenting at trial any witnes

or document that was not disclosed purstmtitis Court’'s Order requiring the parties

to complete initial disclosures pursuanFederal Rule of CivProcedure 26(a)(1)(Ar

D) on or before December 3, 2012.

Defendants’ Motion was filed on an ex parte basis, because plaintiff d
timely participate in the pregpation of a Joint Motion agquired by Chambers Rulg
Defendants’ counsel sent a proposed Joint Motion to plaintiff's counsel by e-n
March 2, 2013. As of Maltl3, 2012, defense counsetiveot received a response
the proposed Joint Motion from plaintiff's counsel. In addition, plaintiff did not tin
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oppose the Ex Parte Motion as required by Chambers Rules and did not contact 1

Court for an extension of time to respond.

For the reasons outlined more fully below, the Court finds that defenc
unopposed Ex Parte Motion to Compel must be GRANTED in part and DENI
part.

Background

On July 24, 2012, plaintiff filed a Compfé against the City of San Diego, t
City’s Chief of Police, and a peace officer alleging nine causes of actiol
(1) violation of civil rights based on the usleexcessive force, se arrest, retaliatior
and conspiracy (42 U.S.@.1983); (2) unlawful custorand practice (42 U.S.C.
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§

1983); (3) assault and battery) {dlse arrest; (5) conspiracy; (6) intentional infliction

of emotional distress; (7) negligence; (8) negligent employment; and (9) violat
civil rights based on California law. The @plaint generally alleges that police ac
improperly on July 1, 2011 during a checkpoint set up to determine whether (
were operating vehicles while under theuwethce of alcohol or drugs. [Doc. No. 1

On October 24, 2012, the Court issueddader requiring the parties to comy
with the initial disclosure requirementshederal Rule of Procedure 26(a)(1)(A)-(
on or before December 3, 2012. [Doc. No. 14, &] On January 8, 2013, afteraC
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Management Conference with the attornelysecord, the Court issued a Scheduling

Order Regulating Discovery and Other Hial Proceedings. [Doc. No. 19.] TI

Scheduling Order states that: “All fact disery shall be compted by all parties ol

or beforeApril 26, 2013.” [Doc. No. 19, atp. 1.]
Discussion

1. I nitial Disclosures

Defendants’ Ex Parte Motion to Compedtsts that plaintiff failed to meet tt
Court’s deadline of December 3, 2012 for cdetipg initial discloswes. In addition
plaintiff had not served defendant withyaof the required initial disclosures as
March 25, 2013, the date defent&filed their Ex Parte Main to Compel. Asaresu
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defendants seek an Order from this Cquecluding plaintiff from relying at trial o

any witnesses and/or documents that weredisclosed as geired by the Court’s

Order of October 24, 2012 and Rule 26(a)(1)(A)-(D).

“If a party fails to provide informabn or identify a witness as required
Rule 26(a) or (3), the party is not alloweduse that information or witness to sup
evidence on a motion, at a hearing, oadtial, unless the failure was substantig
justified or harmless.” Fed.R.Civ.P. 3){(©). “[T]he burdenis on the party facing
sanctions to prove harmlessnes¥éti by Molly, Ltd. v. Deckers Outdoor Cqrp59
F.3d 1101, 1107 {OCir. 2001). District Courts a “particularly wide latitude” tq

impose sanctions under Rule 37(c)(Id. at 1107. “The Advisory Committee Not
describe [the sanctions in Rule 37(c)(1)] as a ‘sedfeakng,” ‘automatic’ sanction t
‘provide[ ] a strong inducement for discloswé material. . . . . " Fed.R.Civ.P 3

advisory committee’s note (1993)1d. at 1106. “Courts have upheld the use of
sanction even when a litigaaténtire cause of action defense has been preclude
Id.
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To the extent it seeks an order excludévgdence at trial, defendants’ Ex Parte

Motion does not raise a discovery dispute. Rather, preclusion sanctions und
37(c)(1) are more properly addressed in ditMoin Limine before the District Cou
at the time of trial See, e.gHoffman v. Construction Prot. Serg41 F.3d 1175, 117
(9" Cir. 2008). Although defendants’ requéstvell-founded, this Court finds th
defendants’ Ex Parte Motiaio Compel must be DENIED without prejudice to
extent it seeks an order precluding pldirfiom presenting at trial any witness
document that was not disclosed purgutn Federal Rule of Civil Procedu
26(a)(1)(A-D).

Sanctions, including dismissal and entryusflgment, can also be imposed by
District Court under Federal Rule of CifAlocedure 37 if a party does not particip
in the discovery process adlzere to dates in a schedulimgler, such as the deadli
for completing initial disclosure®reith v. Nu Image, In¢648 F.3d 779, 787 {Lir.
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2011). However, “dismissalasharsh penalty imposed omiyextreme circumstances.

Id. at 788. A District Court must wgh the following factors before imposif

terminating sanctions: “(1) the public's irgst in expeditious resolution of litigatiop;

(2) the court's need to manage its docke);the risk of prejudice to the [opposi
party]; (4) the public policy favoring dispitisn of cases on their merits; and (5) 1
availability of less dastic sanctions.'Computer Task Group, Inc. v. Brotl364 F.3d
1112, 1115 (9 Cir. 2004). “[I]n order to warrard sanction of dismissal, the part
violations of the court's orders must due to wilfulness or bad faithDreith v. Nu
Image, Inc, 648 F.3d at 788.

As yet, the record does not include @nde of wilfulness dsad faith on the pa
of plaintiff in failing to make initial discloses or participate in the discovery proce
However, plaintiff is forewarned that ti@ourt will not hesitate to recommend that
District Court impose terminating sanctionglidintiff continues to neglect his duty
comply with the deadlines set forth in tBeheduling Order or continues to resist |
and complete participationthe discovery process. “[T]he duty to diligently prosec
belongs to the plaintiff, not the defendanEamman v. Conyer2d31 F.R.D. 163, 16
(S.D.N.Y. 2005).

2.  Written Discovery Requests

On January 2, 2013, defendants served plaintiff with two sets of S
Interrogatories and a Request for Productiddatuments. [Doc. Nos. 22-3, 22-4, 2

5, Exhs. A, B, C.] Plaintiff respondedtteese discovery requaesin February 6, 20138.

[Doc . Nos. 22-6, 22-7, 22-8, Exhs. D-A$ defendants contend in their Ex P3

Motion to Compel, plaintiff merely respondexmost of these discovery requests W

inadequate, boilerplate objections anitefhto provide substantive responses.
Federal Rule of Civil Procedure 33(b)(3tsts that each interrogatory must

answered separately and fultywriting under oath.” Fed.Riv.P. 33(b)(3). A party’s

! Plaintiff did provide adequateesponses to some of Defend
Lansdowne’s Interrogatories (Set One). Theskide Interrogatory N 4, 5, 6, 7, 8
9, 10, 13, 17, and 18.
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failure to respond to interrogatories tist excused on the ground that the discoy
sought was objectionable, esk the party failing to attas a pending motion fc
protective order under Rule 26(c)Fed.R.Civ.P. 37(d)(2).

Although a party may object to written discovery requests, the reasons |
objection “must be stated with specificity.” Fed.R.Civ.P. 33(b)(4). “Bolilerp
generalized objections are inadequaté tantamount to not making any objectior
all.” Walker v. Lakewood Condo. Owners As§86 F.R.D. 584, 587 (C.D. Cal. 199
For example, it is inadequate to merely state that an interrogatory is overly
burdensome, oppressive, or irrelevalat.

Here, a review of the discovery respesisubmitted with the Ex Parte Motion
Compel confirms defendants’ complaint thateffort was made by plaintiff to provic
substantive responses. Plaintiff provddenly boilerplate, inadequate respons
Therefore, defendants are entitled to anocdenpelling plaintiff to provide complety
substantive responses to defendants’ interrogatories.

3.  Twenty-Fivelnterrogatory Limit

“Unless otherwise stipulated or orddrey the court, a pty may serve on any
other party no more than 25 written interrmgees, including alldiscrete subparts.

Leave to serve additional interrogatories rbaygranted to the &nt consistent witl
Rule 26(b)(2).” Fed.R.Civ.P. 33(a)(1). Generally, Federal Rule 26(b)(2) allov
Court to limit discovery if it is unreasonable or overly burdensome.
In their Motion to Compel, defendant® not seek leave to file addition
interrogatories beyond those they have alyeserved on plaintiff. Rather, defenda
are concerned that they will be deemetidoe exceeded the limit in Rule 33(a)(1
subparts are counted as sepairatgrogatories. As a result, defendants’ seek a ry
from the Court that the interrogatories thewe served on plaintiff do not exceed
limit and/or that they can reasonalelyceed the limit under the circumstances.
“Interrogatories often contain subpmartSome are explicit and separat
numbered or letteredihile others are implicit and nséparately numived or lettered
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Extensive use of subparts, whet explicit or implicit, coud defeat the purposes of t
numerical limit contained in Rule 33(&)y rendering it meaningless, unless e
subpart counts as a separaterrogatory. On the othéand, if all subparts count :
separate interrogatories, the use of inter@ggs might be unduly restricted or reque
for increases in the numeridahit might become automatic.Safeco of America \

Rawstron 181 F.R.D. 441, 443 (C.D.Cal. 1998).0ufts have generally found thiat

subparts should not be countedeparate, discrete interragaes if they are “logically
subsumed within and necessarillated to the primary questionld. at 444.
Here, based on a review of the intgratories defendants have served

plaintiff, this Court cannot disagree ittv defendants’ contention that thei

ne
ach
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<

interrogatories do not exceed the limitation indR2B(a). Subparts, if any, are logic
and necessarily related to the primary goes Even if the purported subparts
considered to be discratgerrogatories under Rule 33(a) they are reasonable un
circumstances. Plaintiff has alleged ngeparate causes oft@n and seeks generg
special, and punitive damages, as welltam@eys’ fees and other costs from multi
defendants. As a result, deffant is entitled to make a complete inquiry into the f
plaintiff relies on to support each cause di@atg and the interrogatories served

re
er thi
al,
hle
AcCts
are

reasonably necessary to permit defendanpsdpare their defense. Accordingly, the

Court will not permit plaintiff to avoid a full response to each of defend:
interrogatories based on an objection ttefendants have exceeded the limits in F
33(a). In other words, defendants are emtittean order compelling plaintiff to full
and completely respond to all interrogatories.
Conclusion

Based on the foregoing, defendantsHzaxte Motion to Compel is GRANTE
in part and DENIED in part. DefendahEx Parte Motion to Compel is DENIE
without prejudice to the extent it seeks order excluding evidence at trial ung
Federal Rule of Civil Procedure 37(c)(Ipefendants may raise this issue again
Motion in Limine before the District Court #te time of trial. Defendants’ Ex Pal
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Motion to Compel is GRANTED to the exieit seeks an Order requiring plaintiff
provide full and complete responses to ddfnts’ Special Interrogatories served
January 2, 2013. Accordingly,

IT IS HEREBY ORDERED THAT:

1. Plaintiff shall immediately complyitt the initial disclosures requiremer
in Federal Rule of CivilProcedure 26(a)(1)(A)-(D). Plaintiff is forewarned t
sanctions will be imposed undeederal Rule of Civil Prockire 37(c)(1) if he fails t
comply with this requirement.

2. No later than April 19, 2013, plaintiff shall without objection provide fu

and complete responses to all Speci&rmgatories, including subparts, that w
served by defendants on January 2, 2013.
IT IS SO ORDERED.

DATED: April 12, 2013

KAREN S. CRAWFORD
United States Magistrate Judge
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