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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

MICHAEL MARQUES; CRISTINA CASE NO. 12¢v1873 - IEG (MDD)
ROBLES,
ORDER GRANTING IN PART
Plaintiffs, AND DENYING IN PART
DEFENDANT FEDERAL HOME
LOAN MORTGAGE

V. CORPORATION'S MOTION TO
DISMISS FOR FAILURE TO
STATE A CLAIM

FEDERAL HOME LOAN MORTGAGE
CORPORATION; BANK OF AMERICA, [Doc. No. 5]
NATIONAL ASSOCIATION, successor by
merger to BAC Home Loan Servicing LP

f/lk/a Countrywide Home Loans Servicing,
LP; DOES 1 THROUGH 10, inclusive; APG
FUND I, LLC,

Defendants

Presently before the Court is Defendant Federal Home Loan Mortgage Corporation’s
(“Freddie Mac”) motion to dismiss Plaintiffs’ first amended complaint (“FAC”) for failure to state

a claim. [Doc. No. 5, Def.’s Mot. to Dismig®ef.’s Mot.”).] For the following reasons, the

CourtGRANTS IN PART andDENIES IN PART the motion.
BACKGROUND

On July 30, 2012, Plaintiffs filed an initial complaint against Freddie Mac, BANA, ang
Does 1 through 10. [Doc. No. 1, ConjpPlaintiffs filed their FAC on August 16, 2012 and added
Defendant APG Fund. [Doc. No. 3, FAQn their FAC, Plaintiffs allege eight causes of action:
(1) declaratory relief; (2) declaratory relief; (3) negligence; (4) quasi-contract; (5) violation ¢f 15

U.S.C. § 1692, et seq.; (6) violation of California Business and Professions Code 8 17200, ¢t seq
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(7) accounting; and (8) quiet title. [JdOn September 14, 2012, Defendant Freddie Mac filed
present motion seeking to dismiss Plaintiffs’ FAC. [Doc. No. 5, Def.’s|Meiaintiffs allege the
following facts in their FAC.

On or about January 6, 2004, Plaintiffs Michilelrques and Cristina Robles (collective
“Plaintiffs”) obtained title to real property oomonly known as 172 Whitney Street, Chula Vista
California (“the Property”) by grant deed. ¢b. No. 3,_First Amended Verified Complaint

(“EAC") 1111 7, 29; Doc. No. 3-1, Ex. A, Grant Deg On or about September 6, 2006, Plaintiffs
executed a Mortgage Note (“Note”) and a Deed of Trust in favor of First Magnus Financial
Corporation (“First Magnus”) to borrow $376,000 to finance the Property f B@; Doc. No. 5-1
Def.’s Mot.at 1.] The Deed of Trust named MomgaElectronic Registration Systems (“MERS
as the nominee for First Magnus and as the beneficiary of the Deed of Trust to secure the |
against the Property. [Doc. No. 3-2, Ex. B, Deed of Trust.]

Plaintiffs then allege that First Magnus attempted to securitize and/or sell their loan.
difficult to discern from Plaintiffs’ FAC exdly what they are alleging occurred during the
securitization process. Plaintiffs allege that there is an “Unknown Trust,” which is “the entit
purports to hold the MBS [mortgage backed security (“MBS”)] and thus purports to own the
Note.” [Doc. No. 3, FACTY 21, 31.] Plaintiffs allege that neither the promissory note nor thg
deed of trust were validly transferred to thekdown Trust “due to the failure to follow the basi
legal requirements for the transfer of a negotiable instrument.f{l&@1-22.] Plaintiffs argue ths
consequently, “Defendants are merely third-party strangers to the loan transactiofi.32Id.

Plaintiffs state that Freddie Mac “is either the trustee of a [MBS] established pursuar
the laws of the state of New York [or] claiftsown the relevant MBS that Defendants claim
contains the Mortgage Note that is the subject of this cause of action{ 9Id.Plaintiffs state
that they “are ignorant as to the method the Defendant Freddie Mac claims to own an interg
the subject Mortgage Note.” [ld.

Defendant Freddie Mac argues in its motion to dismiss that subsequently, an assign

transferred the Deed of Trust from MERS to Defendant Bank of America, National Associat

(“BANA”) on January 24, 2012, and that the assignment was recorded on February 2, 2012
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No. 5-1, Def.’s Motat 1.] Freddie Mac also argues in its motion to dismiss that Quality Loar
Service Corporation became the record trustee under the Deed of Tryst. [Id.

Plaintiffs, however, allege that “no recorded assignment of the original Deed of Trust
executed before the closing date of the trust.” [Doc. No. 3, ¥8&.] They claim that the
assignment of January 24, 2012 by MERS in favor of BANA was both untimely and invalid
because it was executed after the closing datieeo/nknown Trust, which violates the Pooling
and Servicing Agreement (“PSA”)._[ldPlaintiffs also contend that the assignment was invali
because it was fraudulently executed by Jeanine Abramoff, who Plaintiffs claim “lacked the
requisite corporate and legal authority to effect an actual ‘assignment’ of the Mortgage Notg
Deed of Trust. [IdfY 34, 48.]

Plaintiffs further allege that First Maus declared bankruptcy on August 21, 2007. {[Id
35.] Because they contend that the assignmdBAtdA was fraudulent, Plaintiffs argue that the
Mortgage Note and Deed of Trust “became subject to the jurisdiction of the Bankruptcy Tru
and the Bankruptcy Court.”_[Ip.Plaintiffs also argue thdhe Bankruptcy Trustee did not
authorize the January 24, 2012 assignment of the Deed of Trus¥. 3gd.

Plaintiffs allege that on April 11, 2012, BANA cads® be recorded and sent to Plaintiff
a Notice of Default and Election to Sell Under Deed of Trust. f[BR.] In July 2012, Plaintiffs
allege that BANA, on behalf of Freddie Mac, caused BANA'’s agent Quality Loan Service
Corporation to send to Plaintiffs an undated and unsigned Notice of Trustee Sale to notify
Plaintiffs that the Property would be sold on August 10, 2012; Dlac. No. 3-5, Ex. E, Notice o

Trustee Sale.] On August 10, 2012, Quality Loan Service Corporation conducted a trustee

! Freddie Mac requests that the Court take judiméite of six documents: (1) a deed of try
(2) an assignment of the deed of trust; (3) a sulistitof trustee; (4) a notice of default; (5) a not
of sale; and (6) a trustee’s deed upon sale. [Noc5-2, Request for Judicial Notice.] Plainti
request that the Court take judicial notice bifcdice of Pending Action - Lis Pendens. [Doc. No. 6
Request for Judicial Notice.]

Courts may take judicial notice of “a fact thisnot subject to reasonable dispute becaus
(1) is generally known within the trial court’srisdiction; or (2) can be accurately and reac
determined from sources whose accuracy cannot reasonably be questioned.” Fed. R. E
Courts may take judicial notice of documents @& matters of public record or are quasi-pu
documents, Seleee v. City of Los Angele50 F.3d 668, 689 (9th Cir. 2001). Because all of tl
documents have been recorded in the San Diego County Recorder’s Office and are thus
available, the CouBRANTS Freddie Mac’s and Plaintiffs’ requests for judicial notice.
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and sold the Property to Defendant APG Fund I, LLC (“APG Fund”). [Doc. No. 3, §4G.]

Plaintiffs allege that any actions by BANA ¢ollect mortgage payments from Plaintiffs
and then to undertake a non-judicial foreclosure and sell the Property are unlawful because
assignment of the deed of trust was invalid. {fi61, 89.] Plaintiffs also allege that “Defenda
failed to properly credit payments made, incorrectly calculated interest on the accounts, an
to accurately debit fees, as these payments belonged to the true beneficiary of the Note an
of Trust.” [Id. T 95.]

DISCUSSION

l. Motion to Dismiss
A motion to dismiss pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedurg

the legal sufficiency of the claims asserted in the complaint. Fed. R. Civ. P. 12(b)(6); Nava

the
Nts
] faile

1 Dee

P test:

[TO V.

Block, 250 F.3d 729, 731 (9th Cir. 2001). The court must accept all factual allegations pleaded ir

the complaint as true, and must construe them and draw all reasonable inferences from thg

favor of the nonmoving party. Cabhill v. Liberty Mutual Ins. (&0 F.3d 336, 337-38 (9th

Cir.1996). To avoid a Rule 12(b)(6) dismissal, a complaint need not contain detailed factug

allegations, rather, it must plead “enough facts to state a claim to relief that is plausible on ifs

face.” Bell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007). A claim has “facial plausibility

min

when the plaintiff pleads factual content that allows the court to draw the reasonable inference th

the defendant is liable for the misconduct alleged.” Ashcroft v. |&§5&l U.S. 662, 678 (2009)

(citing Twombly, 550 U.S. at 556). “Where a complaint pleads facts that are ‘merely consistent

with’ a defendant’s liability, it stops short of the line between possibility and plausibility of
entitlement to relief.” _Igbal556 U.S. at 1949 (quoting TwombB50 U.S. at 678).

“[A] plaintiff's obligation to provide the ‘grounds’ of his ‘entitle[ment] to relief’ requires

more than labels and conclusions, and a formulaic recitation of the elements of a cause of action

will not do.” Twombly, 550 U.S. at 555 (quoting Papasan v. Alldiin8 U.S. 265, 286 (1986))

(alteration in original). A court need not accept “legal conclusions” as true., ¥pgaU.S. at
678. Despite the deference the court must pay to the plaintiff's allegations, it is not proper f

court to assume that “the [plaintiff] can prove facts that [he or she] has not alleged or that
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defendants have violated the . . . laws in whgs have not been alleged.” Associated Gen.

Contractors of Calif., Inc. v. dif State Council of Carpenterd59 U.S. 519, 526 (1983).

Further, a court generally may not consider materials beyond the pleadings when ruling or

a Rule 12(b)(6) motion._United States v. Rit¢l342 F.3d 903, 907-08 (9th Cir. 2003). Howev

a court “may take judicial notice of matters of public record . . . as long as the facts noticed
subject to reasonable dispute.” Skilstaf, Inc. v. CVS Caremark ,&&® F.3d 1005, 1016 n.9
(9th Cir. 2012).

As a general rule, a court freely grants leave to amend a complaint which has been
dismissed. Fed. R. Civ. P. 15(a). Howeveayvk to amend may be denied when “the court

determines that the allegation of other facts consistent with the challenged pleading could n

possibly cure the deficiency.” Schreiber Distrib. Co. v. Serv-Well Furniture806.F.2d 1393,
1401 (9th Cir. 1986).

Defendant Freddie Mac first presents thregsons why the entirety of Plaintiffs’ FAC
must be dismissed. [Doc. No. 5-1, Def.’s Matt9-14.] Freddie Mac then addresses Plaintiffs]

er,

aAre N

ot

first and third through eighth causes of action and presents reasons why they should be digmisse

[Id. at 15-21.] The Court addresses each reason in turn.

A. Compliance with Minimal Pleading Standards

Defendant Freddie Mac first argues that RIH81 FAC must be dismissed because it “is
devoid of specific factual allegations that #fdee Mac held itself out as the holder of the

[promissory] note.” [Doc. No. 5-1, Def.’s Mt 10.] However, Freddie Mac does not explain

why the entire FAC must be dismissed because of this purported failure to plead. Therefor
Court declines to dismiss the entirety of Plaintiffs’ FAC on this ground.
B. Tender

Defendant Freddie Mac also argues that Plaintiffs’ FAC should be dismissed in its er

due to Plaintiffs’ failure “to allege actual tender.” [Doc. No. 5-1, Def.’s Mbf.1.] Plaintiffs in
their complaint state that they “have offered to and are ready, willing, and able to unconditiq
tender their obligation, although there is no requirement to do so.” [Doc. No. 3 EAE]

Plaintiffs argue that they are “only required to allege a credible offer of tender, not actually
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tender.” [1d.] 106 n.17 (emphasis omitted).] Plaintiffs also argue that tender is not required
the validity of the underlying debt is attacked. ][Id.
“A valid and viable tender of payment of the indebtedness owing is essential to an aq

cancel a voidable sale under a deed of trust.” Karlsen v. Am. Savings & Loan, A&sGeal.

App. 3d 112, 117 (1971). “[T]he tender rule is not absolute, and a tender may not be requif

where it is inequitable to do so.” Sacchi v. Mortgage Elec. Reqistration Sys20mi. WL

2533029, at *10 (C.D. Cal. June 24, 2011) (citing Onofrio v. FaéeCal. App. 4th 413, 424

(1997)). “Also, if the action attacks the validity of the underlying debt, a tender is not requir
since it would constitute an affirmation of the debt.” Onofsid Cal. App. 4ttat 424;_see also
Vogan 2011WL 5826016, at *7-*8.

First, Plaintiffs have alleged actual tender in their FAQoc. No. 3, FACY 106.]
Secondly, the tender requirement does not apptalbise Plaintiffs challenge “the beneficial
interest held by [Defendants] in the deed of trost,the procedural sufficiency of the foreclosu

itself.” Vogan 2011WL 5826016, at *7-*8; see aldohnson v. HSBC Bank USA, Nat. Ass’'n

2012 WL 928433, at *8S.D. Cal. Mar. 19, 2012). Therefore, the Court declines to dismiss
Plaintiffs’ FAC on the basis of the tender rule.

C. Plaintiffs’ Generalized Claims

Freddie Mac next argues that the following generalized claims made by Plaintiffs lac
merit: (1) Plaintiffs’ attack on MERS'’s authority to foreclose; (2) Plaintiffs’ assumption that 1
loan was securitized; and (3) Plaintiffs’ challengéhaf assignment of the deed of trust. [Doc.
5-1, Def.’s Mot.at 12-14.]

1. MERS’s Authority to Foreclose
Freddie Mac argues that it is well-settled under California law that “a nominee benef

such as MERS is duly authorized to foreclose utitke deed of trust,” and that Plaintiffs thus

cannot challenge MERS'’s authority to initiate foreclosure. [Doc. No, 5-1, Def.’sat1dP.]
However, Plaintiffs do not challenge MERS’s authority to foreclose. In their FAC, Plaintiffs
merely argue that Defendants Freddie Mac aAdIB had no right to conduct the foreclosure sz

[Doc. No. 3, FACTT 22, 41, 52, 61, 89.] Therefore, the Court rejects Freddie Mac’s argume

-6 - 12cv1873

whel

ction t

ed

e

A

heir

NO.

ciary

e,




© 00 N o g M~ W N PP

N NN N N N N NDND P B P B P P P PP
© N o 00 A W N P O © © N OO o » W N B O

2. Plaintiffs’ Assumption that their Loan was Securitized
Freddie Mac also argues that “even if Piidi; could demonstrate that their promissory

note was the subject of securitization, that fact does not free them of the terms agreed upot

Deed of Trust, or otherwise forgive Plaintiffs from their loan obligations.” [Doc. No. 5-1, Det.

Mot., at 6.] Because Freddie Mac again does not explain why the entirety of Plaintiffs’ FAC

should be dismissed on this ground, the Court declines to dismiss the entirety of Plaintiffs’ f

3. Plaintiffs’ Lack of Standing to Challenge the Assignment
Freddie Mac then argues that Plaintiffs lack standing to challenge the assignment of

deed of trust to BANA. District courts haveldhéhat “borrowers who were not parties to the

1 in th

o

AC.

the

assignment of their deed—and whose rights were not affected by it—lacked standing to challeng

the assignment’s validity because they had not alleged a ‘concrete and particularized injury

fairly traceable to the challenged assignment.” Silving v. Wells Fargo Bank2012 WL

135989, *3 (D. Ariz. Jan. 18, 2012) (quoting In re MERS L;jitk)11 WL 4550189 (D. Ariz. Oct.

3, 2011)).

Plaintiffs summarily allege that the “misrepresentations of [BANA] as agent for Fredo
Mac damaged them” because they overpaid interest. [Doc. No. 3TBAJ However, Plaintiffs
do not explain how the assignment of the Deed of Trust caused them to overpay in interest
Further, even though Plaintiffs allege that tiheye been paying the wrong party, the Court fing
persuasive the reasoning that “the validity of the assignment does not affect whether [the
blorrower owes its obligations, but only to whom [the b]orrower is obliged.” Livonia Prop.

Holdings, L.L.C. v. Farmington Road Holdings, L.L.Z17 F.Supp.2d 724, 735-36 (E.D. Mich.

2010) (emphasis omitted). Regardless of which party held the Deed of Trust, Plaintiffs wer
obligated to make payments. “[T]he only interest or right which an obligor of a claim has in
instrument of assignment is to insure him or herself that he or she will not have to pay the s
claim twice.” 1d.at 736 (internal quotation omitted). Plaintiffs have not alleged that they hay

had to pay their obligation twice.

Therefore, the Court finds that Plaintifeeck standing to challenge the assignment of the

Deed of Trust. Accordingly, the CouMISMISSES without prejudice Plaintiffs’ first cause of
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action for declaratory relief and eighth cause of action to quiet title because these claims re|
Plaintiffs to be able to challenge the assignment of the Deed of Trust.
D. Plaintiffs’ Individual Causes of Action
The Court now addresses Plaintiffs’ remaining causes of &ction.
1. Third Cause of Action: Negligence
The elements of a negligence claim are: (1) the defendant owed the plaintiff a duty (
(2) the defendant breached that duty; (3) the breach was the proximate or legal cause of th

resulting injury; and (4) the plaintiff was damaged. Ladd v. Cnty. of San ME2&0al.4th 913,

917 (1996). Under California law, “as a general rule, a financial institution owes no duty of
to a borrower when the institution’s involvement in the loan transaction does not exceed thg

of its conventional role as a mere lender of money.” Nymark v. Heart Fed. Sav. & Loan As3

231 Cal.App.3d 1089, 1096 (1991). “In California, tbst for determining whether a financial

institution owes a duty of care to a borrower-client ‘involves the balancing of various factors

quire

Df care

D

care
b SCOp

b N

among which are [1] the extent to which the tratisacvas intended to affect the plaintiff, [2] t

e

foreseeability of harm to him, [3] the degree of certainty that the plaintiff suffered injury, [4] the

closeness of the connection between the defendant’s conduct and the injury suffered, [5] t
blame attached to the defendant’s conduct, and [6] the policy of preventing future harm.” N
231 Cal.App.3d at 1098 (quoting Connor v. Great Western Sav. & Loan, 88s@al.2d 850, 864
(1968)).

Plaintiffs’ arguments regarding Freddie Maduty of care are muddled. In their FAC,
Plaintiffs state that Defendants have a duty to “follow California law with regard to enforcen
monetary obligations, and to refrain from takindgaoling to take action against Plaintiffs that th
did not have the legal authority to do.” [Doc. No. 3, F\C28.] Plaintiffs argue that Freddie
Mac owed to them a duty of care due to its “unconventional relationship” with Plaintiffs beca

was not receiving the benefits from Plaintifiiote and Mortgage. [Doc. No. 6, Pl.’s O#1.22.]

Plaintiffs then argue that Freddie Mac cannot “hide behind the protection” from the duty of ¢

2The Court does not address Plaintiffs’ seceaase of action, which is only alleged agai
Defendant APG Fund, because Defendant Freda@ie dbes not address this cause of action i
motion to dismiss. [Doc. No. 3, FA&t 37.]
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afforded lenders because Freddie Mac did not loan money to Plaintiffat f8.]

The Court finds that Plaintiffs have not alleged facts sufficient to show that Freddie N
held itself out as the holder of Plaintiffs’ Not&lthough Plaintiffs allege facts that Freddie Mag
has taken various actions regarding the Propenigh are “related to Defendant Freddie Mac’s
false claim of ownership of the Mortgage Note and Deed of Trust,” Plaintiffs do not actually
that Freddie Mac held itself out as holder of the Note. Plaintiffs must provide more than me
“labels and conclusions.” _S@avombly, 550 U.S. at 555. Therefore, even though the Court
accepts Plaintiffs’ factual allegations as true, Gahill, 80 F.3d at 337-38, their allegations are
insufficient to show that Freddie Mac held itself out as the holder of the Note.

Furthermore, even though Plaintiffs arguatttihey had an “unconventional relationship’
with Freddie Mac, this exception applies to the general principle that lenders do not owe a (

care to borrowers “where the lender plays its conventional role."J&eeson v. HSBC Bank

USA, Nat. Ass’n 2012 WL 928433, at *4 (S.D. Cal. Mar. 19, 2012); see B#gweny v. Wells

lac

allege

re

juty o

Fargo Bank, N.A.2010 WL 5394315 (E.D. Cal. Dec. 22, 2010). However, Plaintiffs themseaIL/es

state that Freddie Mac was not a lender. [Doc. No. 6, Pl.'s®@3.] Thus, the Court finds th

Plaintiffs have not alleged facts sufficient to show a relationship between Freddie Mac and
Plaintiffs which gave rise to a duty of care. Therefore, the CBRANTS Freddie Mac’s motion
to dismiss the third cause of action, &IG&MISSES without prejudice Plaintiffs’ third cause of
action as to Defendant Freddie Mac.

3. Fourth Cause of Action: Quasi-contract

Plaintiffs seek to recover on a quasi-contractseaaf action. Plaintiffs argue that “Freddje

Mac has been unjustly enriched by collecting rhgnpayments from Plaintiff [sic] when it had
and has no interest in their Note or Deed of Trust” and that they “seek]] restitution for any
payments made to Freddie Mac and BANA including those payments made to others acting
concert with Freddie Mac for its benefit that were not actually paid to the lender or beneficig

any.” [Doc. No. 3, FACTY 136-37.] Plaintiffs allege that Freddie Mac, “through its agents ar

in
ry, if
d

employees including [BANA], has undertaken multiple and ongoing overt acts to obtain momeys

and ultimately to attempt to transfer and sell title to Plaintiffs’ property . ._. ."[89.]
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Defendants summarily argue that because Plaintiffs do not adequately allege that Fr

cddie

Mac was the holder of the Note or that it held itself out to be, Plaintiffs’ cause of action for quasi-

contract should be dismissed. [Doc. No. 5-1, Def.’'s MbiL7.] Defendants do not refute

Plaintiffs’ contentions that Freddie Mac undertookiats to obtain money from Plaintiffs and th
it collected monthly payments from Plaintiffs.

Because the Court must take Plaintiffs’ allegations as tru€;aad, 80 F.3d at 337-38,

the CourDENIES Freddie Mac’s motion to dismiss as to Plaintiffs’ fourth cause of action and

finds that Plaintiffs have pleaded facts sufficient to survive a motion to dismiss as to this ca
action.

4. Fifth Cause of Action: Violation of 15 U.S.C. § 1692

Plaintiffs contend that Defendants, inding Freddie Mac “as the purported assignee,”
violated 15 U.S.C. 8§ 1692, the Fair Debt Collection Practices Act (FDCPA) by, inter alia,
“[flalsely represent[ing] the status of the debt, in particular, that it was due and owing to
Defendant Freddie Mac at the time the suit was filed” and “[f]alsely representing or implied
that the debt was owing to Defendant Freddie Mac as an innocent purchaser for value, whe
fact, such an assignment had not been accomplished” in their attempts to collect on the No
[Doc. No. 3, FACY 140.]

The FDCPA “generally prohibits ‘debt collectors’ from making false or misleading

representations and from engaging in various abusive and unfair practices in collecting deljts.

Klohs v. Wells Fargo Bank, N.A2012 WL 4758126 (D. Haw. Oct. 4, 2012) (citing Heintz v.

Jenking 514 U.S. 291, 292 (1995)). Thus, a defendant must be a “debt collector” within the
meaning of the FDCPA to be liable for its violation. Heilt¥4 U.S. at 294. The term “debt
collector” is defined as: “any person who uses any instrumentality of interstate commerce (

mails in any business the principal purpose of which is the collection of any debts, or who

regularly collects or attempts to collect, directlyirirectly, debts owed or due or asserted to he

owed or due another.” 15 U.S.C. § 1692a(6). Courts have found that a defendant is not a
collector” within the meaning of the FDCPA when the plaintiff does not adequately allege th

defendant was “(1) a person whose principal business is the collection of debts (whether o]
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of himself or others); or (2) a person who regularly collects debts on behalf of others (whetH

not it is the principal purpose of his business).” Derusseau v. Bank of America2®BA.WL

5975821, at *6 (S.D. Cal. Nov. 29, 2011) (quoting Izenburg v. ETS $88&F.Supp.2d 1193,

1999 (C.D. Cal. 2008) (internal quotation marks removed)).

Here, the Court finds that Plaintiffs have atieged facts sufficient to show that Freddie
Mac is a debt collector within the meagiof the FDCPA. Therefore, the CoO@RANTS
Freddie Mac’s motion as to Plaintiffs’ fifth cause of action BEMISSES with prejudice
Plaintiffs’ fifth cause of actin as to Defendant Freddie Mac.

5. Sixth Cause of Action: Violation of California Business and Professions Code
§ 17200, et. seq.

California Business and Professions Code 8§ 17200, et. seq., also referred to as the

competition law (“UCL”) “prohibits, and provides civil remedies for, unfair competition, whicl

defines as ‘any unlawful, unfair or fraudulent besis act or practice.” Kwikset Corp. v. Superior

Court, 51 Cal.4th 310, 320 (2011) (quoting Cal. Bus. & Prof. Code § 17200). “Because the

is written in the disjunctive, it prohibits three separate types of unfair competitioonl &hyul

acts or practices, (2infair acts or practices, and (Baudulent acts or practices. Quintero Fami

Trust v. OneWest Bank, F.S,R010 WL 2618729 (S.D. Cal. June 25, 2010) (citing Cel-Tech

Commc'ns, Inc. v. L.A. Cellular Tel. C020 Cal.4th 163, 180 (1999)).

Private standing under the UCL is limited to “a person who has suffered injury in fact
has lost money or property as a result of the unfair competition.” Cal. Bus. & Prof. Code §
The intent of this section is to “confine standing to those actually injured by a defendant’s b

practices.” _Kwikset Corp51 Cal.4th at 321.

Defendants argue that “Plaintiffs cannot maintain an action unless they establish a I
money or property that was caused by the Freddie Mac’s [sic] business practice” and that
“Plaintiffs have not identified any injury caused by Freddie Mac that would be sufficient to ¢

standing under section 17200.” [Doc. No. 5-1, Def.’s Mot18.]

Plaintiffs summarily allege that “[a]s a direct and proximate result of the actions of
[Freddie Mac], [BANA], and one or more of thetbe DOE Defendants, . . . Plaintiff has [sic]

been injured in that a cloud has been placed tilerio Plaintiff's [sic] Property and Defendants
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have failed to remove this cloud from Plafifii [sic] title, and Plaintiffs have suffered and
continue to suffer pecuniary harm.” [Doc. No. 3, EACL55.]

The Court finds that Plaintiffs have not gdately alleged facts to show that they were
harmed as a result of Freddie Mac’s actions. Although Plaintiffs allege various actions that
Defendants have taken, they do not allege wpatific actions Freddie Mac took that place a
cloud on the title to the Property and that ceRisentiffs pecuniary harm. Although Plaintiffs
state that BANA took various actions as an agent for Freddie Ma%{[KD, 57, 59, 73, 89.],
Plaintiffs have not plead facts to support their legal conclusion that BANA acted as Freddie

agent._Seé&. & J. Gallo Winery v. EnCana Energy Servs.,,I2008 WL 2220396, at *7 (E.D.

Cal. May 27, 2008) (quoting Restatement (Third) of Agency, 8 1.02 (2005)) (“Whether a
relationship is one of agency is a legal concunsnade after an assessment of the facts of the

relationship and the application of the law of agency to those facts.”); sda eésboyota Motor

Corp, 785 F.Supp.2d 883, 911 (C.D. Cal. 2011) (“Plaintiffs may not rest on legal conclusion
regarding agency that are cast as factual allegations.”).

Accordingly, the CourGRANTS Freddie Mac’s motion to dismiss as to Plaintiffs’ sixth
cause of action anldISMISSES without prejudice Plaintiffs’ sixth cause of action as to
Defendant Freddie Mac.

6. Seventh Cause of Action: Accounting

“A cause of action for an accounting requires a showing that a relationship exists bef
the plaintiff and defendant that requires an actingnand that some balance is due the plaintif

that can only be ascertained by an accounting.” Tamburri v. Suntrust Mortg2dhg. WL

6294472, at *17 (N.D. Cal. Dec. 15, 2011) (quoting Teselle v. McLoughfig Cal.App.4th 156,
179 (2009)).
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Freddie Mac argues that “an Accounting is dependent upon whether there is a fiducigry

relationship between the parties,” and that Rilfsncannot show that a fiduciary relationship

existed between Freddie Mac and Plaintiffs. [Doc. No. 5-1, Def.’s M@0-21.] However,

California courts have stated that “a fiduciary relationship between the parties is not requireg

state a cause of action for accounting. All that is required is that some relationship exists tH
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requires an accounting.” Teseller3 Cal.App.4th at 716; see alsotzer v. Lancastero6

Cal.App.2d 1, 7 (1950). “The right to an accounting can arise from the possession by the
defendant of money or property which, becaush®idefendant’s relationship with the plaintiff,
the defendant is obliged to surrender.” Tesdl&3 Cal.App.4th at 716.

Plaintiffs allege that Freddie Mac and BANAVed'held themselves out to be Plaintiffs’
creditor and mortgage servicer,” and that]$[a result of this purported relationship with
Plaintiffs, said Defendants have a fiduciary dwtyPlaintiff [sic] to properly account for paymen
made by Plaintiffs.” [Doc. No. 3, FAg 158.] Plaintiffs also allege that they have “paid Fredo
Mac, [BANA], and other agents and employee&@ddie Mac[] mortgage payments for a perid
of many years.” [Idf 159.] Plaintiffs also allege that since the money paid Freddie Mac wa
owed to it, these amounts “are due to be returned to the Plaintiffs in full.f 1160.]

Even though the Court has found that Plaintiffse not alleged facts sufficient to show
that Freddie Mac held itself out holder of the Note, the Court finds, taking Plaintiffs’ allegatig
true, seeCabhill, 80 F.3d at 337-38, that Plaintiffs have alleged that Freddie Mac collected

mortgage payments from Plaintiffs. [Doc. No. 3, FA@59.] The Court finds that Plaintiffs ha

sufficiently pleaded that a relationship existsamen Plaintiffs and Freddie Mac that requires gn

accounting because Plaintiffs alleged Freddie Mileced payments from Plaintiffs. Thereforg
the CourtDENIES Freddie Mac’s motion to dismiss as to Plaintiffs’ seventh cause of action.

CONCLUSION

For the reasons above, the C@BRANTS in part andDENIES in part Defendant Freddi¢

Mac’s motion to dismiss. Specifically, the Court:
1. DISMISSES without prejudice Plaintiffs’ first cause of action;
2. DISMISSES without prejudice Plaintiffs’ third cause of action as to Defendant
Freddie Mac;

3. DENIES the motion to dismiss as to Plaintiffs’ fourth cause of action;

4. DISMISSES with prejudice Plaintiffs’ fifth causef action as to Defendant Freddie

Mac;

5. DISMISSES without prejudice Plaintiffs’ sixt cause of action as to Defendant
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Freddie Mac;
6. DENIES the motion to dismiss as to Plaintiffs’ seventh cause of action;
7. DISMISSES without prejudice Plaintiffs’ eighth cause of action.
Plaintiffs areGRANTED twenty-one (21) days from the date this Order is filed to file a Secof
Amended Complaint addressing the deficiencies of the pleading set forth above.
IT IS SO ORDERED.

DATED: December 6, 2012 C\ﬂ')M . '

IRMA E. GONZALEZ
United States District Judge
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