Gonzalez v. Partida et al
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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

FREDDY GONZALEZ, JR., J-40996, CK:é(S:E NO. 12¢cv2153-WQH-
Plaintiff,
VS. ORDER
J. PARTIDA; S. RUTLEDGE; and A.
LEWIS,
Defendants

HAYES, Judge:

The matter before the Court is the review of the Report and Recommen
(ECF No. 16) issued by United Statésagistrate Judge Karen S. Crawfo
recommending that Defendants’ Motion to Dismiss the Complaint (ECF No. 1
granted and the Complaint (ECF No. 1) be dismissed.

BACKGROUND

On August 30, 2012, Plaintiff Freddy Gaalez, Jr., a state prisoner currer
incarcerated at Calipatria State Prison prmteeding pro se, filed a “Complaint unc
the Civil Rights Act, 42 U.S.C. § 1983” (“Compi#’). (ECF No. 1). Plaintiff allege
that Defendants J. Partida, S. Rutledged A. Lewis (“Defendants”) used excess

force against Plaintiff in violation of Platiff's Eighth Amendment right to be free from

cruel and unusual punishmergeeid. at 2-3.
On January 25, 2013, Def@ants filed the Motion to Dismiss the Complg
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pursuant to Federal Rule of Civil Proceelur2(b)(6). (ECF No. 11). Defendat
contend that the Complaint should be disndssgto J. Partida for failure to exha
administrative remedies, and dismissedoaS. Rutledge and A. Lewis for failure
state a claim upon which relief can be granted.

On April 8, 2013, Plaitiff filed an opposition to the Motion to Dismiss t
Complaint. (ECF No.14). Plaintiff comtds that he has exhded his administrative
remedies as to his Eighth Amendment claim against Defendant J. Partida. H
“acknowledges that the Complaint lackedfisient details to describe Defendar
Rutledge and Lewis’ involvemeibut contends that these claims “can be remedie
amendment.”ld. at 3, 5-6.

On April 17,2013, Defendants filed a rept support of their Motion to Dismig
the Complaint.

U
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On August 16, 2013, the Magistratdudge issued the Report and

Recommendation. (ECF No. 16). The Magitt Judge recommended that the C
grant the Motion to Dismiss Plaintiff'slaim against Defendant J. Partida w
prejudice for failure to exhaust admimegive remedies. The Magistrate Jud
recommended that the Court grant the Miotto Dismiss Plaintiff's claims again
Defendants S. Rutledge and A. Lewis withprgjudice and with leave to amend. T
Report and Recommendation provided that@mgctions must be filed no later th
August 30, 2013.

On August 20, 2013, Defendants filed anjéagbon. (ECF No. 17). Defendan
agree with the Magistrate Judge’s recomdsion that the Complaint be dismissec
to Defendant J. Partida with prejudideefendants contend that the Magistrate Ju
erred in recommending that the Complaintismissed as to Defendants S. Rutle
and A. Lewis without prejudice and withalee to amend. Defendants contend
Plaintiff “should not be permitted to @and the Complaint against [Defendar
Rutledge and Lewis merely because he aléed#o state a cogmable claim for relief
against them.”ld. at 1.
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On August 29, 2013, the Court granted Riffian extension of time to file an

y

objections to the Report and Recommendation, and instructed Plaintiff to file an

objections no later than Septber 30, 2013. (ECF No. 19). The docket reflects
Plaintiff has not filed any objections to the Report and Recommendation.
REVIEW OF THE REPORT AND RECOMMENDATION

that

The duties of the district court imenection with a report and recommendation

of a magistrate judge aretderth in FederaRule of Civil Procedure 72(b) and 28

U.S.C. 8§ 636(b). The district judge mustake a de novo determination of thgse

portions of the report ... to which objemti is made,” and “may accept, reject,

or

modify, in whole or in part, the findings recommendations made by the magistrgte.”

28 U.S.C. § 636(b). The district court need not review de novo those portions of

Report and Recommendation to whieeither party object$seeWangv. Masaitis, 416
F.3d 992, 1000 n.13 (9th Cir. 2008).S. v. Reyna-Tapia, 328 F.3d 1114, 1121-22 (9
Cir. 2003) (en banc).

th

After review of the Report and Reomendation, the Complaint, and the

submissions of the parties, the Court finds the Magistrate Judge correctly set fqrth

the legal standard for evaluating a motionligmiss for failure to exhaust pursuant to

the Prison Litigation Reform Act of 1995 (“PLRA" e 42 U.S.C. § 1997e(a) (“N
action shall be brought witlespect to prison conditionsider section 1983 of this titl

or any other Federalwg by a prisoner confined in anyljgrison, or other correctional
The

facility until such administrative remedies are available are exhausted.”).
Magistrate Judge correctly stated tHg] prisoner cannot sesfy the exhaustiof
requirement ‘by filing an untimely or otheise procedurally defective administrati

grievance or appeal.'(ECF No. 16 at 3W/oodford v. Ngo, 580 U.S. 81, 83-84 (2006)).

The Magistrate Judge correctly found tRéintiff “submitted an untimely appeal
the appeals coordinator [at Calipatria 8t&tison] on April 8, 2011,” several mont
after the 15-day deadline thatsua place when his claim aesand that his appeal w
“rejected and canceled(ECF No. 16 at 4-5 (citing DedNava at 3, ECF No. 11-4)
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The Magistrate Judge cortcconcluded that “Plaini has not submitted anything
overcome Defendants’ evidence showin@ifiiiff failed to timely exhaust hi
administrative remedies.”ld. at 7. The Court adopts the recommendation of
Magistrate Judge to Dismiss the Complastto Defendant J. Partida with prejud
and without leave to amend.

[O

the

ice

In light of Plaintiff's acknowledgment that the Complaint “does not include

enough allegations to state a claim agddefendants S. Rutledgad A. Lewis,” the
Magistrate Judge correctly recommended thatViotion to Dismiss the Complaint
to Defendants S. Rutledge and A. Lewis be grantddat 8. The Magistrate Judg
correctly stated that, “[a]lthough improbable, it is possible that Plaintiff could a
his Complaint to state an Eighth Ameneimh cause of action against Defendant
Rutledge and A. Lewis.” Id. Accordingly, the Magistrate Judge correg
recommended that such dismissal be without prejudice and with leave to amel
CONCLUSION

IT IS HEREBY ORDERED that: (1the Report and Recommendation| i
ADOPTED in its entirety (ECF No. 16); a2) the Motion to Dismiss the Complaint

is GRANTED (ECF No. 11). The Corgint (ECF No. 1) is DISMISSED wit
prejudice and without leave to amendtadefendant J. Pada, and DISMISSEL

without prejudice and with leave to amend@Befendants S. Rledge and A. Lewis,

No later than forty-five (45) daysfrom the date of this Order, Plaintiff may
file a firstamended complaint. If Plaintfifes a first amended complaint, the plead

must be complete in itself, and may natorporate by reference any prior pleading.

DATED: September 30, 2013

G i 2. A
WILLIAM Q. HAY
United States District Judge
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