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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

STACEY BUCHHOLTZ, Civil No. 12-cv-2167-BEN (DHB)
Plaintiff,
ORDER RESOLVING JOINT
V. MOTIONS FOR
DETERMINATION OF
ROGERS BENEFIT GROUP, INC., DISCOVERY DISPUTES

Defendant] [ECF No. 14]

Doc. 15

On April 3, 2013, Plaintiff Stacey Buboltz and Defendant Rogers Benefit Group,

Inc. (“RBG”) filed a document entitled “JoirNlotions for Deternmation of Discovery
Disputes: 1) Responses to Document Rej@dg€ompliance With Subpoena; 3) Respor
to Deposition Questions; and 4) Quash Subpder Psychological Records.” (ECF N

Ses

0.

14.) The parties request the Court’s assistan@solving several discovery issues that have

arisen among them that have not been resatesgite diligent meet and confer efforts

After a thorough review of the parties’ argenmts and evidence, the Court issues
following Order to resolve the issues in dispute.

I. PLAINTIFF’'S ALLEGATIONS

Plaintiff was employed by RBG as a Reggl Sales Managé&om February 2008 t
August 5, 2011. (Compl., at 1 5; ECF No. 1-8he was hired at RBG with the promise t
she would be promoted to manager of RGB’s San Diego offlde. Prior to working af
RBG, Plaintiff worked for and was highlgompensated by Warner Pacific Insura

12cv2167-BEN (DHB)

the

O

hat

1ce

Dockets.Justia

com


http://dockets.justia.com/docket/california/casdce/3:2012cv02167/394109/
http://docs.justia.com/cases/federal/district-courts/california/casdce/3:2012cv02167/394109/15/
http://dockets.justia.com/

© 00 N oo O M~ W N PP

N NN NN N N NDND P B P B P P PP re
© N o 00 A W N P O © © N O o » W N B O

Services, Inc. (“Warner Pacific”).Id. at § 6.) In Januargnd February 2008, Denni

Sullivan, manager of RBG’s San Diego officgpeoached Plaintiff and asked her to end
employment with Warner Pacifand instead work for RBGId. at § 7.) In order to indug
Plaintiff to join RBG, Sullivan assured Plaintiffpth verbally and imvriting, that she woulg
be promoted to the position of manager in 2014d. &gt 1 12-13.) Sullivan also set fo
in writing the level of financial compensatitmat Plaintiff would eceive during the yea
2011 through 2014 after being promoted to manager in 20d0Oat({] 12.)

Sullivan’s representations to Plaintiff werade in order to allow Sullivan and RE

to “avail themselves of Plaintiff's outstandingputation, talents,nal skills and reap the

economic benefits thereof,” including allowing Sullivan and RBG to “take over, and cq
to their own control and for thedwn financial bendt, the broker relationships that Plaint

G

nver
ff

had cultivated [while with Warner Pacifiehd from which existing broker relationships

Plaintiff derived substdial economic benefit.”{l. at 11 8-9.) However, Sullivan and RE
intentionally failed to discloghat RBG would not elevate Pidiff to manager, that Sulliva
did not intend to retire, and that even iflsan did retire Plaintiff would not be promote
to manager. I¢l. at 7 10.)

As a result of the verbal and written representations made by Sullivan, P
ultimately agreed to leave Warner Pacific and begin working with RBG.a(  13.)

G
N
d

aintif

Plaintiff was also induced toansfer her existing broker relationships from Warner Pacific

to RBG. (d.) Plaintiff's performance for RBG wasXemplary in that [she] exceeded
sales expectations, exceeded all sales redord(RBG San Dieg@nd grossed over $14
million in sales each year, 2008 and 20094d. &t 1 14.)

While employed by RBG, Plaintiff earned annual salaryrad guaranteed bonus
excess of $176,549, plus benefits including tweontg days of paidacation per year.ld.

all
5

N

at  15.) Plaintiff accrued a total of eightyuf days of vacation while employed with RB(G.

(Id.)

The parties initially acted iaccordance with the promisedpectation that Plainti;lﬂr
ice

would be promoted to managas demonstrated by RBG giving Plaintiff the largest o
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available, giving her the title of Special Representative (as opposed to other sale

Speo

referred to as Field Representatives) and Plaintiff assuming managerial duties includi

overseeing others in the workplace, institgtpolicies and method®verning and trackin
vacation time, purchasing office furnituesssuming expenditur@s excess of $13,094.9
and recruiting a salespersare( Melissa Medve) of her own ldaer and talent to replac
her presence on the sales teahd. 4t 11 16-20.) In additio®RBG ordered and authorizé
the transfer of each of Plaintiff's twentyne broker relationships to Medve “leavi
Plaintiff with just a handful of margally productive broker relationships.ld( at  21.)
Subsequent to the transfer of Plaintiffioker relationships to Medve, RBG broke
promise of promoting Plaintiff to managand RBG refused to compensate Plaintiff
amount promised for the years 2011 through 201dl.af 1 22-23.) RBG also refused

D
1

nd
Ng

its
the
to

transfer the broker relationships back to Plaintiff, despite her requests so that she co

continue to have an incomeld.(at 11 24-25.) RBG staff, particularly Sullivan, criticiz
Plaintiff's lack of earnings, openly mocked Plaintiff and subjected Plaintiff to humili
and demeaning criticism.Id; at  26.) RBG refused tollreimburse Plaintiff for the
$13,094.91 she expended on officeniture and other items.Id; at | 27.)

On August 5, 2011, RBG terminated Ptdinafter Sullivan presented her with
spreadsheet demonstrating that her earningsesbed her sales, which was the result of R

and Sullivan having converted Plaintiff's brokelationships and fiesing to promote her

to manager. I¢. at § 28.) Since Plaintiff's tenmation, RBG has failed to compens:
Plaintiff for waiting time penléies or wages earned, inclugj salary, guaranteed bonus g
accrued vacation daysld(at {1 29-30.)
Il. DISCUSSION

The parties filed their joint motion requensgithe Court’s assistance in resolving f
discovery disputes: (1) whether RBG shliblle compelled to provide supplemer
responses to Plaintiff's Request for Production of Documents Nos. 9-14 and 16-
whether the Court should quash Plaintifitdopoena to Sullivan seeking his financial 4
retirement account records; (3) whether Sullisaauld be compelled provide depositior
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testimony concerning the condition of his finemh@nd retirement accounts; and (4) whether

the Court should quash RBG’s subpoena torféiff's psychotherapist seeking Plaintiff
psychological records.
A. Requests for Production of Documents
The parties represent that there existsdglisements as to . . . RBG’s assertiol
objections and partial noncompliance witlaintiff's” Requests for Production (
Documents. (ECF No. 14 at 8:9-11l) conjunction with theijoint motion the parties file
a chart showing the discoveissues in dispute, including the Requests for Productig
Documents. (ECF No. 14-16.) That do@nnhcontains Plaintiff's requests and RB(
responses and objections tagdest Nos. 9-14 and 16-19d.(at 1-5.) However, the partie

joint motion does not include a discussiortled parties’ respective positions about these

Requests. Rather, the only discussion about Plaintiff's Requests is Plaintiff's disq
about Request No. 14 (ECF No. 14 at 9:21-11at@) RBG’s conclusory statement tha
“has produced to Plaintiff the income and exge=data for the Carlsthaffice and all othe
RBG offices for the years 2005 through 20124. at 18:10-12.)

Because neither party provided the Cowith briefing concerning Request f

uSSiIf
tit

[

DI

Production Nos. 9-13 and 16-19, the Court doesaddress those Requests and will ngt, at

this time, order RBG to supplement its resgs @ produce documents in response to t
Requests. The parties are encoadap continue to meet andrder in an effort to resolv

these disputes informally taking into accourg @ourt’s conclusions hein. If the parties

remain unable to resolve thedisputes, they shall file a joint motion for determinatior
discovery dispute on or befokay 3, 2013 The joint motion sHbseparately address ea
of the Requests that remain in dispute.

Request No. 14 seeks the following docutaefiCopies of any and all record
communications, or other docemts or ESI relating to all monies received by RBG f
any production attributed to RB€&San Diego office for eaglear during the period Janug

! Page numbers for docketedterdals cited in this Order refer to those imprinte(
by the Court’s electronic case filing system.
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1, 2005 through the present.” (ECF No. 14a1@.) RBG responded to Request No. 14 as
follows: “RBG objects to this Request on the grouthds it is irrelevant to the issues in this

lawsuit, is not reasonably calculated to lezithe discovery of admissible evidence, violates

RBG's right to financial privacy, and it mverbroad and unduly burdensome. RBG also

objects to this Request to the extent thaialls for RBG’s confidential and proprietary

financial information.” [d. at 2-3.)
Plaintiff contends that income geneihtey RBG’s San Diego branch is releva

nt

because: (1) her alleged promised compensatisiased, at least in part, on the San Dlego

branch’s income; and (2) RBGiscome is necessary to calcigdahe value of restitution or
disgorgement of profits based on RBGleged wrongful interference with Plaintiffis

broker relationships. (ECF No. 14 at 9:21-11:10.)
Litigants “may obtain discovery regangdj any nonprivileged mattéhat is relevan

T

to any party’s claim or defenseFeD. R. Civ. P.26(b)(1). In addition, “[flor good caus

(D

the court may order discovery of any mattéevant to the subject matter involved in the

action. Relevant information need not be ashile at the trial if the discovery appegars

reasonably calculated to lead to thecovery of admissible evidenceld. The relevance

standard is thus commonly recognized as onaghedcessarily broad in scope in order|‘to

encompass any matter that bearsor that reasonably couleHd to other matter that coyld

bear on, any issue thatas may be in the case Oppenheimer Fund, Inc. v. Sanders, 437

U.S. 340, 351 (1978) (citinglickman v. Taylor, 329 U.S. 495, 501 (1947)). Howe\er

broadly defined, relevagas not without “ultimateand necessary boundariesfickman,

329 U.S. at 507. Accordingly, district counave broad discretion ttetermine relevancy

for discovery purposesSee Hallett v. Morgan, 296 F.3d 732, 751 (9th Cir. 2002).
Here, the Court agrees with Plaintiff titla¢ documents sought by Request No. 14

are

relevant to Plaintiff's claims. RBG’s objgon that the request is overbroad and unduly

burdensome are unpersuasive. Request Nepdeifically seeks documents demonstrafi

RBG’s income or “monies received” by tBan Diego branch frodanuary 1, 2005 through

ng

the present. The Court finds the requeste@ period appropriate. The years in whjch

5 12cv2167-BEN (DHB)
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Plaintiff was employed by RBG are clearly nedat, and the several years prior to
employment with RBG are also relevant in tRitintiff may seek tcompare RBG’s incom
before and after her brokedagonships were transferred RBG. The time period fror
Plaintiff's August 2011 termination to the presiralso relevant for the same reason gi
that RBG maintains Plaintiff’'s prior broker relationships. Further, RBG has ma
showing that compliance with this Requestnsiuly burdensome. In fact, RBG argues
it has already produced the “income and expealaga” for the relevant time period. (E(
No. 14 at 18:10-12.)

her
P
N
ven
de n
hat
CF

With respect to RBG’s financial privacy objection, the Court finds that RBG's interest

in maintaining the confidentiality of its finalat information can be appropriately protect
by the Protective Order that has been entered in this acea ECF No. 6.)
Accordingly, RBG’s objections to Request for Production No. 108 RRULED
and Plaintiff’'s request that RBG be cortipd to produce documents in response to
Request iISSRANTED. To the extent it has notrahdy done so, RBG shall produce
Plaintiff all documents responsive to deest for Production No. 14 on or befdday 3,
2013
B. Subpoena to Sullivan

Plaintiff seeks an order compelling Sullivamon-party to this action, to comply with

a subpoena requiring the production of docuimeroncerning Sullivan’s financial ar
retirement account information. (EQ¥o. 14 at 11:11-12:3; ECF No. 14%.pPlaintiff

2 Plaintiff’'s subpoena to Sullivan demands production of the following:

1) All document and writings (within threeaning of Federal Rules of Evidence
1001) and Electronically Stored Infortran (within the meaning of [[Federal
Rule of Civil Procedure 34(a)_(13(JA)) reia%to your total financial condition
for each month during the period Janukrg007 through the present, including
but not limited to all assets, liabilise retirement savings, and all other
documents, data, or things that matll?x_mﬁected your total financial condition
during that period, or for any part of it without limitation.

%) All documents and writings (withithe meaning of Federal Rules of
vidence 1001) and Electronically Stoletbrmation (within the meaning of
[JFederal Rule of Civil Procedure Cia@(l)gA)) relating to your retirement
planning, retirement savings, or comnmcations relating to ‘any intention or

6 12cv2167-BEN (DHB)
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contends this information is relevant to Sudiivs intent at the time he induced Plaintiff
join RBG in 2008, specifically whether Sullivamtended to retire in 2010 and whether
personal financial sitdi@mn was adequate at that timestgpport a 2010 retirement. (ECF N
14at11:11-12:3.) Plaintiff disputes Sullivan’s position that the documents constitute

financial information thatreould not be disclosedld; at 12:4-19.) Plaintiff contends there

iIs a compelling need for the production oésk records because there is no altern:

to
his
0.

Driva

htive

manner of discovering information regarding Sullivan’s retirement plans, financial status ar

motives for making certain promises to induce Plaintiff to join RBI@.) (
RBG and Sullivahcontend that Plaintiff's subpoena to Sullivan should be qua

sheo

because it invades Sullivan’s privacy by remg disclosure of personal income and

retirement planning informationld at 18:10-18, 20:18-23:20.) RBG and Sullivan furt
contend that the requested documents aterelevant to this litigation or reasonak
calculated to lead to the discoyef admissible evidenceld)

The Court agrees with Plaintiff that thexords sought by her subpoena to Plaintiff
relevant or, at a minimum, reasonably calculated to lead to the discovery of adn
evidence. However, relevancy alone is sufficient when disclosure of the subpoen:
documents would invade a non-party’s pay. The California Supreme Court |
recognized that California’s constitutional right of privasge(CAL. CONST,, art. |, § 1)
“extends to one’s confidentifihancial affairs as well as tine details of one’s person
life.” Valley Bank of Nev. v. Superior Court, 15 Cal. 3d 652, 656 (Cal. 1975). Howe\
“[t]he constitutional right of pvacy does not provide absolyisotection against disclosu
of personal information; rather it must bédveced against the countervailing public intere
in disclosure.”Hooser v. Superior Court, 84 Cal. App. 4th 997, 1004 (Cal. Ct. App. 20(
(citing Vinsonv. Superior Court, 43 Cal. 3d 833, 842 (Cal. 1987)). “In determining whe

consideration of retirement during the period January 1, 2005 through
December 31, 2010.

(ECF No. 14-6 at 4.)

~ 3Counsel for RBG also represent non-party Sullivan in connection with his
objections to Plaintiff's subpoena.

7 12cv2167-BEN (DHB)
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disclosure is required, the court must indulga tnareful balancing’ of the right of a civ
litigant to discover relevant facts, on the drmend, and the right of the third parties
maintain reasonable privacy regarding trsasinsitive personal affa, on the other.”Id.
(citing Schnabel v. Superior Court, 5 Cal. 4th 704, 712 (Cal. 1993)). “The court m
consider the purpose of the information soutjtd, effect that disclosure will have on t
affected persons and parties, the naturehef objections urged by the party resist
disclosure and availability @lternative, less intrusive means for obtaining the requg
information.” Id. (citing Valley Bank, 15 Cal. 3d at 657-58). “Based on an applicatio
these facts, the more sensitive the nature of the personal information that is soug
discovered, the more substantial the showahghe need for the discovery that will
required before discloseiwill be permitted.”ld. (citing Johnson v. Superior Court, 80 Cal.
App. 4th 1050, 1070 (Cal. Ct. App. 200@jinshaw, Winkler, Draa, Marsh & Stll v.
Superior Court, 51 Cal. App. 4th 233, 237 (Cal. Ct. App. 1996)).

In the instant case, the Court finds tlmatords disclosing Sullivan’s financigl

condition and retirement planning and @aets are protected under the Califor
Constitution’s right to privacy. However, documents or communications that s
evidence Sullivan’s intent to retire (withodisclosing his financial condition or accot
information) are not. For example, Sullivab&nking and retirement account statement
protected, but a hypothetical correspondencedoperior at RBG indicting his intent
retire would not be.

The Court further finds that Sullivan’s right to keep his financial and retire
account information private outweighs Pldif'gi need for the information. The Cou
believes that, although relevant, the likelihoodtttisclosure of Sullivan’s financial af
retirement account information would leadaimissible evidence remote. Indeed, an
claim by Plaintiff that Sullivan’s financiadtatus was not adegeato retire in 2010 i
speculative, particularly because the amaifnesources necessary to support retiren
varies widely from personto person. Accordintlecause disclosure of Sullivan’s finang
and retirement account information would invduike right to privacy under the Californ

8 12cv2167-BEN (DHB)
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Constitution, and because such informatiososght to pursue a speculative argument
Court believes that Sullivan’s interest in ntaining the privacy of these records outweif
Plaintiff's need for the records.

Moreover, Plaintiff is not left without alteative, less intrusive means to inquire i

Sullivan’s intent regarding vdther he planned to retire2910. As noted above, Sullivan

is not entitled to withhold documents or comnuations relating to his plans or intent
retire, if they exist, although any portions thbse documents also containing finan
account information may be redacted. Furtiaintiff has already questioned Sulliv
regarding his plans or intent to retireSed, e.g., ECF No. 14-11 at 10-12.) The fact tf
Sullivan’s testimony did not support Plaintiffalegations in this case does not jus]
Plaintiff's attempt to delve into Sullivan’s persal financial information. Finally, Plaintif
Is not precluded from seeking testimony frommestwitnesses conceng Sullivan’s allegec
intent to retire in 2010 and his alleged eg@ntations to Plaintiff of that intent.

Based on the above discussion, and putstafrederal Rule of Civil Procedu
45(c)(3)(A)(iii)*, the CourMODIFIES Plaintiff's subpoenain that Sullivan is only requi
to produce documents and electronically stanémrmation evidencing his intent to retir
if such documents exist andvganot already been producelb the extent such documer

the
jhs

nto

to
Cial
an
at
fy
f
I

e
ed
e,

1ts

also disclose Sullivan’s financial conditionaccount information, such information may

be redacted prior to production. Sullivelmall produce responsive documents on or be

May 3, 2013

C. Sullivan’s Deposition Testimony
Plaintiff also seeks an order compelling Sullivan to respond to deposition que

concerning his financial and retirement infotroa. Specifically, Plaintiff “seeks an ord

requiring Mr. Sullivan to provide testimony &shis own retirement information and ag

RBG’s financial information without limitation.{ECF No. 14 at 13:1-3.) However, for t

reasons stated above, Plaintiff's motionapel further deposition testimony from Sulliv

*Rule 45(c)(3)(A%(iii) provides that “[o]n timely motion, the . . . coonist quash
or modify a subpoena that . . . (iii) requir@isclosure of privileged or other protected
matter, it no exception or waivapplies.” (Emphasis added.)
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is DENIED.
D. Subpoena to Psychotherapist

Finally, Plaintiff seeks to quash RBGssibpoena to her psychotherapist, Dr. Keith

Auerbach. The subpoena seeks production of Dr. Auerbach’s records related to Pl

consultations with Dr. Auerbach and any drugsrapies or treatmenhe administered t

Plaintiff, documents demonstrating Plaintiff's psychiatric history, Dr. Auerba

observation notes and any documents raflgccommunications Dr. Auerbach had w

Plaintiff or with a third party about Plaintiff. (ECF No. 14-9 at 5:21-6:5.)
1. Parties’ Positions

Plaintiff contends that RBG’s subpoendXn Auerbach should be quashed becs
(1) the psychotherapist-patient privilege praegainst disclosure of psychological reco
(2) the subpoena is overbroad; (3) the recealght are not directly relevant inasmuch
Plaintiff has withdawn her claim for emotional distréssamages; and (4) RBG can
demonstrate a compelling public need for theclosure of the records that outweig
Plaintiff's right to privacy. (ECF No. 14 413:4-16:28.) Plaintiff also argues that in {
event the Court is not inclined to quasite subpoena, the Court should review
psychological recordis camera prior to ordering disclosureld, at 17:18-18:6.)

RBG contends that although Plaintiff hasharawn her claim for emotional distre
damages, RBG is neverthelesgitled to discover Dr. Auerbasirecords because they &
relevant in that they will reflect whether Ri&ff “was complaining [to Dr. Auerbach] at th
time about not being made manager, nohdpgaaid what she was allegedly promised,
‘getting her brokers back,” and whether &€ RBG voluntarily or involuntarily.” id. at

® Plaintiff also argues that the subpodadr. Auerbach should be quashed

because the parties had previously agreed in writing that Plaintiff would only asser
Harden variety” emotional distress claims in exchange for RBG agreeing not to reg

aintiff to submit to a medical or men&tamination. C?ECF No. 14 at 17:1-17.) RBG
contends that this agreement did not amount to RBG waiving its right to conduct of
discovery into Plaintiff's psychological recorddd.(at 26:17-25.) However, both parti
now agree that Plaintiff has affirmativelithdrawn her claim for emotional distress
damages. I¢. at 7:8.) Thus, the Court finds the parties’ prior agreement regarding
“garden variety” emotional distress claims to be irrelevant to determining whether t
psychotherapist-patieptivilege applies.

10 12cv2167-BEN (DHB)
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23:27-24:6.)
2. Analysis
As recognized by the CalifomiSupreme Court, Califorfidas enacted “a broa
protective psychotherapist-patient privilege’promote “an environment of confidential
of treatment [that] is vitally important the successful operation of psychotherapgn.te

Lifschutz, 2 Cal. 3d 415, 422 (Cal. 1970)The psychotherapist-pant privilege provides

that a “patient, whether or not a party, has a privilege to refuse to disclose, and to

another from disclosing, a coténtial communication betweentant and psychotherapist.

—

y

A4

previ

CaL. EviD. CoDE 8§ 1014. “[A] patient’s interest in keeping such confidential revelations

from public purview, in retaining this substantial privacy, has deeper roots thg
California statute and draws sustecafrom our constitutional heritagel’ifschutz, 2 Cal.
3d at 431.Indeed, “the confidentiality of the psychotherapeutic session falls within or
the “zones of privacy” guaraeed by the Bill of Rightsld. at 431-32 (quotingriswold v.
Conn., 381 U.S. 479, 484 (1965)).

However, “[tlhere is no privilege . . . @ a communication relevant to an iss
concerning the mental or emotional conditiothef patient if such issue has been tend
by ... [t]he patient.” @ .EviD. CODES§ 1016(a). Moreover, thesychotherapist-patier

privilege can also be waivédyy a patient who, “without coel, has disclosed a significant
part of the [privileged] communication or lramsented to such dlssure made by anyone,.

CAL. EviD. CODE§ 912.
/11

_ ®As Plaintiff correctly recognizes (ECF N4 at 9:18-20), claims of privilege in
this diversity action are governed by California privilege la®ese FED. R. EvID. 50

F‘[I]n a civil case, state law governs privilegegarding a claim or defense for which state

aw supplies the rule of decision.'tar Editorial, Inc. v. Dist. Court, 7 F.3d 856, 859
(9th Cir. 1993).

" As recognized by the Supreme Court, %I States and the District of Columbii
have enacted into law some foahpsychotherapist privilege.Jaffe v. Redmond, 518
U.S. 1, 12 (1996). In addition, the plege is recognized under federal lald at 15
(holding “that confidential communicationstixeen a licensed pstychotheraplst and hg
patients in the course of diagnaosis or treatment are protected from compelled discl
under Rule 501 of the Federal Rules of Evidence.”).

11 12cv2167-BEN (DHB)
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As stated above, California Evidence Code § 1016(a) sets forth a “patient-|
exception” to the psychotherapist-patient privilege.

The patient-litigant exception . . . als only a limited inquiry into the
confidences of the psychotherapist-pattielationship, compelling disclosure
of only those matters dl[GCth relevaatthe nature of the specific “emotional
or mental” condition which the patienas voluntarily disclosed and tendered
in his pleadings or in answer to disery inquiries. Furthermore, even when
confidential information fallsvithin this ‘exception, trial courts, because of the

intimate and potentially embarrassing nature of such communications, may

utilize the protective measures at thespisal to avoid unwarranted intrusions
into the confidences of the relationship.

Lifschutz, 2 Cal. 3d at 431. “[S]ince the exceptiomygaels disclosure only in cases in wh
the patient’s own actiomitiates the exposure, ‘intrusion’ into a patient’s privacy rem
essentially under the patient’s controld. at 433. “In interpreting this exception [cou

should be] mindful of the justifiable expetitans of confidentiality that most individuajs

seeking psychotherapeutic treatment harblt.’at 431. If the patient-litigant exception
given too

broad an effect . . . it might effe_ce?/ deter many psychioérapeutic patients
from instituting any general claim for mi@l suffering’and damage out of fear
of open_lng up all past communicationsiiecovery. This result would clearly
be an intolerable and overbroad usiion into "the patient’'s privacy, not
sufficiently limited to the legitimate s&interest embodied in the provision and
would create an opportunity for harassment and blackmail.

Id. at 435. Moreover,

[iln light of these considerationghe “automatic” waiver or privilege
contemplated by section 1016 must bastrued not as a complete waiver of
the privilege but only as a limited waivesncomitant with the purposes of the
exception. Under section 1016 discloscaa be compelled only with respect
to those mental conditions the patient-litigant has “[dClosed)] . . - by bringing
an action in whiclthey are in issue.

Id. (quotingCity & Cnty. of San Francisco v. Superior Court, 37 Cal. 2d 227, 232 (C4l.

1951)).

[Clommunications which are not directiglevant to those specific conditions

do not fall within the terms of section 1016’s exception and therefore remain

privileged. Disclosure cannot be compéhNeith respect to other aspects of the
atient-litigant’s personality even thoulgh tmegty, in some sense, be ‘relevant’

o the substantive issues”of litigatiofi.he patient thus is not obligated to

sacrifice all privacy to seek redress fospecific mental or emotional injury;

the scope of the inquiry permitted depenpsn the nature of the injuries which
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the patient-litigant himself has brought before the court.
Id. at 435;see also Roberts v. Superior Court, 9 Cal. 3d 330, 339 (Cal. 1973) (“[W]her
there is no specific mental condition of the patigt issue, and diseery of the privileged

e

communications is sought merely upon speculation that there may be a ‘connection’ hetwe

the patient’s past psychiatric treatment andeémental component’ of his present injury,

those communications should remain protectati®@jpsychotherapist-patient] privilege.{).
Finally, “[e]lven when the confidential commgation is directly relevant to a mental
condition tendered by the patiemgas therefore not privilegethe codes provide a variety

of protections that remain available to andsafeguarding the privacy of the patient.”

Lifschutz, 2 Cal. 3d at 437. For exameplthe patient . .. may apply to the trial court far a

protective order to limit the scope of the inquinyto regulate the procedure of the inqui

SO as to best preserve the rights of the patierd! “[ljn general, the statutory

psychotherapist-patiemgrivilege ‘is to be liberally conrued in favor of the patient.’

Lifschutz, 2 Cal. 3d at 437 (quotingewell v. Newell, 146 Cal. App. 2d 166, 177 (Cal. Ct.

App. 1956)).

Here, any confidential communications beém Dr. Auerbach and Plaintiff cleafly

fall within the ambit of California’s psychotrepist-patient privilege. The question befp

re

the Court is whether the patient-litigant excepapplies. Whether Plaintiff has waived the

privilege is complicated by tHact that she initially sought tecover for emotional distress

damages. The Court has found no prior @alglressing a situation analogous to the [one

presented here, where initial emotional distress claims have been affirmatively withdraw

However, in recognition of the policy consi@tions supporting the privilege, including the

general recognition that the privilege shouldabelied liberally in favor of the patient, the

Court finds that because Plaintiff has affatmely withdrawn her intent to pursue her

emotional distress claims there is presently nwevaof the privilege. Indeed, “there is no

specific mental condition of the patient at issuRdberts, 9 Cal. 3d at 339.

RBG’s argument that the communicationsween Dr. Auerbach and Plaintiff are

relevant is unpersuasive. Clearly, such comeations would be relewato the extent they

13 12cv2167-BEN (DHB)
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encompassed discussions about Plaintiff noigy@made manager, hemployment with anc

)

salary from RBG and the reasons why sfas no longer employed by RBG. Howewer,

relevancy alone is insufficient when a piege applies. To hold that a privileg
confidential communication shoulbe disclosed in discoverynsply because it is releva
to the issues in dispute would essentiallyehonate the psychothguist-patient privilegé.

The Court further concludes that any doents that RBGegks from Dr. Auerbac
beyond confidential communicationsd., consultation notes, treatment information §
communications with third parties about Ptdfhare likely no longer relevant in this ca
and should not be produced. To the extent stlidr documents are relevant in that they

beyond Plaintiff's mental condition by disclosiRtaintiff's statements about her work WI:

RBG, the Court concludes that such documshtsild not be produced in order to pro
Plaintiff from “annoyance, embarrassment, [and] oppressioan. F. Civ. P. 26(c)(1).
Accordingly, Plaintiffs motion to queh RBG’s subpoena to Dr. Auerbach
GRANTED.
[ll. CONCLUSION
For the reasons discussed above, IT IS HEREBY ORDERED:

1. The parties shall file a joint motidor determination of discovery dispute

concerning any remaining disputes netyag Plaintiff’'s Request for Productig
of Documents Nos. 9-13 and 16-19 shall be filed on or béfere3, 2013
2. RBG’s objections to Plaintiff's Request for Production of Documents N

areOVERRULED and Plaintiff's request th&BG be compelled to produg¢

documents in response to this Reque&RANTED.

~ ®A more compellln? argument that RBG doed make is that because Plaintiff
initially placed her mental condition at issue by asserting claims for emotional distrg
damages Plaintiff waived the privilege and that her subsequent withdrawal of the
emotional distress claims does not revive thellpge. While there is some merit to thi
argument, the Court believes that in theanstcase it would be inappropriate to find th
a waiver of the privilege cannot be revivedpecially in light of the fact that the

n
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confidential communications have not been disclosed but have remained confidential.

Further, to hold otherwise could create problems when the initial emotional distress
allegation is contained only in a complaingpared by counsel, and a particular Plalnt
may not understand at the outset of the litigatieneffect that such a claim might later
have on confidential psychiatric communications.
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3. Plaintiff's subpoena to non-party witness Dennis SullivMOPIFIED as set
forth above. Sullivan shall producesp®nsive documents in compliance W

the above discussion, to the extemth documents exist, on or beftday 3,

2013

4, Plaintiff's motion to compel further deposition testimony from Sulliva

DENIED.

5. Plaintiff's motion to quash RBG’s subpoena to Dr. Keith Auerbac

GRANTED.

IT IS SO ORDERED.

DATED: April 18, 2013

15

(A, - e
DAVIDH. BARTICK —
United States Magistrate Judge
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