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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICTOF CALIFORNIA

JEHAN ZEB MIR, M.D., Cvil No. 12cv2340-GPC (DHB)

Plaintiff,
ORDER REGARDING
V. PLAINTIFF'S EX PARTE

APPLICATION TO COMPEL
(I;/ilfal[l?ICAL BOARD OF CALIFORNIA, | oo ) 2 eI e e D 16

PRODUCE DOCUMENTS

Defendants, [ECF No. 148]

On April 15, 2016, Plaintiff Jehan BeMir, M.D. (“Plaintiff”) filed an ex parte
motion requesting the Court compel Defend@mberly Kirchmeyer(“Kirchmeyer”) to

produce documents. (ECF No. 148.) Kimeyer filed an opposition to Plaintiffex parte

169

motion on May 6, 2016. (ECF No. 158.) Faz tkasons set forth below, Plaintiff's motion

is DENIED in part andRESERVED in patrt.
|. BACKGROUND
Plaintiff initiated this action on Septemi#s, 2012, alleging Defendants wrongfu
took disciplinary action against Plaintiff's physin’s and surgeon’s certificate. (ECF N
1.) On October 19, 2015, Plaintiff servadRequest for Produoti of Documents o
Kirchmeyer. (ECF No. 148 at 44-48.) @ecember 22, 2015, Kirchmeyer respong
1
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(ECF No. 148 at 50-68.)
Subsequently, on April 15, 2016, Plaintiff filed the instamt parte motion
requesting the Court to comipKirchmeyer to produce documents. (ECF No. 148.)
lI. ANALYSIS

A. Failure to Comply with the Court’'s Procedures for Discovery Disputes

Plaintiff has failed to comply with th Court’s procedures for filing discove
motions! First, Plaintiff has not complieavith Section IV.C. of the undersigng
Magistrate Judge’s Civil Chambers Rules vithiequires the filing of a Joint Motion fq
Determination of Discovery Dispute Second, Plaintiff has hghown he adequately m
and conferred with Kirchmeyarior to filing the instant motion. The duty to meet &
confer prior to bringing a discovery motionvgll established. It is required not only
this Court’'s Chambers Rules and the Soutliestrict’s Civil Local Rules, but also by tf
Federal Rules of Civil Procedur&ee Fed. R. Civ. P. 37(a) (@otion to compel discovel
“must include a certification #t the movant has in good faitlonferred or attempted
confer with the person or parfifing to make disclosure or sicovery in an effort to obta

it without court action”); Civ. L.R. 26.1(d)The Court will entertain no motion pursus

to Rules 26 through 37, FeR. Civ. P, unless counselillvhave previously met and

conferred concerning all disputed issues.”) In addition, Plaintiff failed to comply wi

Court’s rules governingx parte applications.See Civ. L. R. 833(h)(2).

! Plaintiff cites to the Local Ras from the Eastern District of California for the proposi
that a joint discovery motion was not required in this c&eLocal Rules for the Easte
District of California Rule 251(e) (providiren exception to the Joint Discovery Staten
requirement “when there hasdn a complete and total faiuto respond to a discove
request.”). Howevethe Eastern District’s rules are nohding on this Court, and in af
event Kirchmeyer did respond toaititiff's discovery requests.

2 The Chambers Rules are available at:

https://lwww.casd.uscourts.gov/Rules/LiBugles/Attachments/17/Bartick%20Civil%20C

hambers%20Rules.pdf
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Moreover, Plaintiff’'s motion is untimelyPursuant to this Court's Chambers Ru

€s,

all discovery motions must liged “within forty-five (45) days of the date upon which the

event giving rise to the dispute occurrediiidge Bartick’s Civil Chambers Rules 1V((
For written discovery, the event giving rise te tispute is the datf the service of th

initial response.ld. Here, the Court finds the event givinige to the dispute was the di

Kirchmeyer responded to Plaintiff's Reque$br Production, whit was December 22

2015. (ECF No. 148 at 50-68.Jherefore, the deadline for this discovery motion tq
filed was February 5, 2016. Plaintiff's mati to compel was filedver two months latg
and Plaintiff has not provided any justification for his untimeliness.

Plaintiff's failure to follow the Court’'s mrcedures is particularly troubling becat
he was specifically warned thall discovery disputes musbmply with the rules. See
ECF No. 146 at 2 (advising the parties that discovery disputes must be filed
accordance with the time limits, and filingogedures set forth in Judge Bartick’s C
Chambers Rules”).) It woulde well within the Court’s digetion to reject Plaintiff’s
motion for these reasons. However, in therggeof justice, th€ourt will address th
merits of the parties’ dispute.Nevertheless, Plaintiff isadvised that any future
discovery motion filed after the date of this Order will not be considered unless tH
Court’s rules and proceadures are complied with

B. Plaintiff's Motion to Compel Documents

Under the Federal Rules Givil Procedure, the scope of discovery is as follows:

Parties may obtain discovery regaigl any nonprivileged matter that
IS relevant to any partydaim or defense and progional to the needs of the
case, considering the importance of theues at stake in the action, the
amount in controversy, the parties’ teéla access to relevant information, the
parties’ resources, the importance of the discovery in resolving the issues, an
whether the burden or expense of pheposed discovery outweighs the likely
benefit. Information withirthis scope of discoveryeed not be admissible in
evidence to be discoverable.

Fed.R.Civ.P 26(b)(1).
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District courts have broad discretion tdetenine relevancy fadiscovery purposes.

See Hallett v. Morgan, 296 F.3d 732, 751 (9th Cir. 2002)onole v. Countrywide Home
Loans, Inc., 571 F.3d 935, 942 (9th Cir. 2009) (“Districourts have broad discretion

control the class certificatigorocess, and ‘[w]hether or ndiscovery will be permitted .|.

. lies within the sound discretiaft the trial court.”) (citingkammv. Cal. City Dev. Co.,
509 F.2d 205, 209 (9th Cir. 1975)). Districucts also have broad discretion to lir
discovery. For example, a court may liniite scope of any discovery method if
determines that “the discovespught is unreasonably cumuwlatior duplicative, or can Q
obtained from some other sourt®at is more convenientess burdensome, or le
expensive.” Fed. R. Ci¥2.26(b)(2)(C)(I).

1. Requestdlos.1, 5, 9, 13, 15

In Requests Nos. 1, 5, 9, 13, and 15, Riffisought various documents concern

information that was considered by the Medical Board in connection with the reva
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of Plaintiff's medical license. Kirchmeyeesponded that the requested documents are all

part of the State administrativecord, which Plaintiff alrely has possession of. The Cg
finds Kirchmeyer’s responses are sufficieitierefore, the Court M not compel furthel
production.

2. Requests Nos. 2, 6, 10

In Requests Nos. 2, 6 and 10, Plaintiffjuested minutes of the meetings of

Medical Board that were held 2006, 2008, and 2010 amrning the disciplinary actig
against Plaintiff. Kirchmeyeproduced minutes from thapen sessions of the meetin
but apparently objected to producing minutes from the closed sessions on the bas
deliberative process priviledePlaintiff argues the delibeinae process privilege does n

apply because the Medical Board is not a governmental entity, and even if it doe

31t does not appear that Kirchmeyer producedidlege log. Therefore, it is not entire
clear which documents Kirchmeyeitlaheld on the basis of privilege.

4
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his need for the information outweighs theaB#is interest in keeping the informati
confidential.

As an initial matter, the Court notes thila¢ Medical Board of California is a std
agency that is responsible for licensing and disciplining medical docteeCalifornia
Bus. & Prof. Code § 2001, et sefherefore, Kirchmeyer, o is presently the Executiy
Director for the Medical Board, and who isesuin her official capacity, has standing
assert the privilege.

The deliberative process privilege pésngovernmental agencies to withhe
documents that “reflect]] advisory impons, recommendations and deliberati
comprising part of a process by whidovernmental decisions and policies
formulated.” Hongsermeier v. C.I.R,, 621 F.3d 890, 904 (91@ir. 2010) quotindNLRB v.
Sears, Roebuck & Co., 421 U.S. 132, 150 (1975). The purpose of the privilege

“promote frank and independent dission among those responsible for maki

governmental decisions,” and ultimately to “f@ct the quality of agency decision
F.T.C. v. Warner Communications, Inc., 742 F.2d 1156, 1161 (9thrCiL994). In order t(

be protected by the privilege, a document mugidib “predecisional” and “deliberativel.

Id. A document is “predecisional” if it was “prepdren order to assist an agency decis
maker in arriving at his decision."Hongsermeier, 621 F.3d at 904.A document is
“deliberative” if its disclosuravould “expose an agency’s decision making process in
a way as to discourage candid discussiahin the agency and thereby undermine
agency'’s ability to perform its functions!d.
The deliberative process privileggea qualified privilegeWarner Communications,

742 F.2d at 1161. A party may obtain materials protected by the privilege if the n
the information overrides the government’s interest in non-disclosdrerhe following

factors are considered in deciding whetheoverride the privilege:“1) the relevance o

the evidence; 2) thavailability of other evidence; 3)dlgovernment’s role in the litigatiop;

and 4) the extent to which disclosure would hinder frank and independent disg
regarding contemplated li@es and decisions.'ld.

5

12cv2340-GPC-DHB

DN

\ite

By

e

to

ld

DNS

are

ion

such
the

ped fi

—)

PUSSIC




© 00 N o 0o A W DN P

N NN RN N NDNNNRRR R R R R R B
W N O OO M W NP O © 0N O 0 W N R O

The party asserting the deliberative process privilege bears the burc
establishing that it protextthe material at issu®el Socorro Quintero Perez v. United
Sates, 2016 WL 499025, *2 (S.D. Careb. 9, 2016)Newport Pacific Inc. v. County of
San Diego, 200 F.R.D. 628, 636 (S.D. Cal. 2001). Iderto meet this burden, Defend:
must provide a declaration that contains: “(19ranal claim of privilege by the head of t

department possessing control o¥ee requested informatiorf2) an assertion of th

privilege based on actual personal consitienaby that official; and (3) a detaile

specification of the information for whickhe privilege is claimed, along with §
explanation of why it properly falls ithin the scope of the privilege."Del Socorro
Quintero Perez, 2016 WL 499025 at *2See also In re McKesson Governmental Entities
Average Wholesale Price Litigation, 264 F.R.D. 595, 602 (N.D. Cal. 2009):H. v.

Schwarzenegger, 2008 WL 2073958, *8 (E.D. CaMay 14, 2008) (finding deliberative

process privilege was waived where defendants failed tada@vdeclaration to suppc
their assertion of the privilege).

Here, Kirchmeyer has not provided a privilege log or a declaration substantiat
claim of privilege. Accordingly, the Coutdibes not have enough imfoation before it tq
determine whether the deliberative processilpge applies to theocuments sought |
Requests Nos. 2, 6, ahl. The Court declines to assuthat the only documents withhe
on the basis of the privilege were the mesufrom the closed sessions of the Bg
meetings, and that those minutes are preds@siand deliberative. Therefore, the Cc
denies without prejudice Kirchmeyg assertion of the privilegesee Martinv. NCIS, 2012
WL 6553408 (S.D. Cal. Dec. 14, 2012al. Native Plant Society v. United Sates EPA,
251 F.R.D. 408 (N.D. Cal. 2008). If Kirchmeyer wastto continue to assert the privile

the Court directs Kirchmeyer to submit a age log that specifically identifies whig

documents have been withhelhd to submit a declaratighat that provides detailg
information about how the documents fit intbe deliberative process. Otherwi
Kirchmeyer is directed to produce all docuntzewithheld on the basis of the deliberat

process privilege to Plaintiff.
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3. Requests Nos. 3,4,8, 11,12 and 14
In Requests Nos. 3, 4, 7, 8, 11, 12 add Plaintiff requested voice recordings 4

And

transcripts from the Medical Boards’ closeekssions, and emails between the Califgrnia

Medical Board and other third gies. Kirchmeyer respondebat after a diligent searg

and inquiry, she was unable to locate documezgponsive to the requests because

documents are not in her possession custody or control. In light of Kirchmeyer’s V

discovery responses, the Court will notrqeel a further response at this time
5. Request No. 16 and 17

In Requests Nos. 16 and 17, Plaintiff gbudemographic information about ot
physicians who have been disciplined bg tledical Board. Kirchmeyer objected
grounds of privacy and relevance. The Cowtes that Plaintiff's equal protection cla
has been dismissede€ ECF No. 59.) Therefore, the Cofinds the requested docume
are not relevant. Accordingly, the Cowwvill not compel a further response frg
Kirchmeyer.

lll. CONCLUSION
For the foregoing reasong, IS HEREBY ORDERED :

1. Plaintiff’'s Ex Parte Application to Compel Defedant Kirchmeyer to Produg

Documents IDENIED in part andRESERVED in part.
2. No later thadune 29, 2016Defendant Kirchmeyer sl either: (1) submit

privilege log and a declaration in accordance with this ome(?) shall file a notics

indicating she will produce to Plaintiff all viaheld documents responsive to Requests
2, 6, and 10.

IT1S SO ORDERED.
Dated: June 21, 2016

Q(ﬁ)/zu( L= 1 —

DAV/D H. BARTICK — —
UnitedStatedMagistrateJudge
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