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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA
DONALD DIEHL; DEANNA Case No. 12CVv2432 AJB (BGS)
CONSOLE; KENNETH P. DUBS,
SR.; DAN FENN; KAREN ORDERGRANTING
McCELLIOTT; MARK E. ROEHR; DEFENDANT’'S MOTION TO
JACK ROWE; LONNIE C. DISMISS PLAINTIFFS’ THIRD
TALBERT; FRANK VIRGADAMO; AMENDED COMPLAINT AS TO
LARRY L. WESTFALL; and EILEEN PUNITIVE DAMAGES WITHOUT
WESTFALL, LEAVE TO AMEND
Plaintiffs, [Doc. No. 28]

V.

STARBUCKS CORPORATION d/b/a
STARBUCKS COFFEE COMPANY,
and d/b/a STARBUCKS
MANUFACTURING COMPANY, a
Washington corporation; and DOES
1-50, incClusive,

Defendants.

Before the Court is the motion to dissiPlaintiffs’ Third Amended Complait
(“TAC"), filed by Defendant Starbucks Quoration (“Defendant” or “Starbucks”
(Doc. No. 28.) Having found the matter approf@iyaaddressed on the papers pursual
Civil Local Rule 7.1.d.1, the Court did nogquire appearances and instead deeme
matter submitted. (Doc. N@B2.) Upon consideration of the motion and the par
arguments in support and oppositithe Court GRANT S the motior to dismis: the request
for punitive damages.
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l. BACKGROUND!

Plaintiffs are former shareholders of Mee Family Brands, Inc. (“MFB”). (TAC 2
Doc. No. 27.) Incorporated in 2001, MFBopuced oil roasted almonds, cashews, and
and nut mixed combinations that wénen sold in local shopping centetsl @t 4.) In 2007

Starbucks approached MFB for a potential de#&egin selling MFB products at Starbug

stores. (d.) Before entering into a business relattwpsvith MFB, Starbucks performed di
diligence and reviewed all of MFB’s contra@nd obligations withther retailers.I¢. at 5.)
Starbucks was also permitted to review MFB’s books and records at all tiches. (

fruit

ks

The general course of the partiesnduct and the Blanket Purchase Agreement

(“BPA”) process has been detallen past orders. Plaintiffsllege that although each BR
contained language stilaiming a legal obligation arising from a contract, MFB acte
reliance on the amount of products sought by Starbucks in volume projections @
amount of prepared products requested through verbal agreements, “usually confi
the BPA[]s.” (d. at 6.) Plaintiffs allege that inlrance on the relationship with Starbuc
MFB upgraded its machinery, hired new stafid increased orders for raw products

packaging.ld. at 7.) MFB received its first BPfom Starbucks on or about Decembef

2007, and delivered its first shipment t@a®ucks in March 2008pursuant to the term
outlined in Starbucks[] volume pregtions, BPAs, and BPA Releaseslt.(at 8.)

In March 2008, Starbucks provided volumejpctions to MFB forecasting sales f
product orders through September 2008.) (In September 2008, Starbucks provic
additional volume projection for theanths of January through March 200@l.Y Also that
month, Starbucks informed MFB that it hadeived complaints about the quality of MFE
products. [d. at 9.) Upon investigation, MFB discovered the reason for the defed
Starbucks was reimbursed for the coslated to the product withdrawadld() In June 2009

A

d in
ind t
med
S,
and
5,

S

or
led

B'S
t anc

Starbucks received further complaints reggggome MFB products and initiated a product

withdrawal. (d.) Starbucks representatives then &alMFB facilities and discussions I
to an agreement to workitly Starbucks representatives to ensure product quatity.lig

! The facts herein are derived frahe Third Amended Complaint (“TAC").
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September 2009, Starbucks Product ManagerHarris informed MFB that the busine
was being put out to bidld; at 10.) MFB reprocessed the bid forms and was awg
business in November 2009d.) In awarding MFB the business, Starbucks and Hji
imposed certain conditions through an tida Plan” which included further produ
specifications, increased quality reporting, iiddal investment in equipment for intern
testing, and upgraded machinery for product packagidg.Rlaintiffs allege that MFE
complied with the conditions imposed at significant co$tk) (

In January 2010, MFB informed Starbuc&presentatives Jane Wong (“Wong”) &
Destiny Linayao (“Linayaco”) tat it was having difficulty maintaining current price lev
due to a rise in commaodity price$d.) Wong and Linayao instructed MFB to forward
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updated pricing analysisld)) Plaintiffs allege that Starbucks then began a business

relationship with Sahale Snacknd disclosed MFB’s confideal pricing information in ar
effort to surreptitiously remove MFB from future business with Starbudkls. (

In early March 2010, Wong informed MFBaththe BPAs were pending, but wol
not be released until MFB aggd to a price decreas&d.(at 11.) Later that month, Wor|
provided MFB with a volume estimate and “nealllFB an offer: that Starbucks wou
provide purchase orders through October of 2010 exceeding $3.1 million in product

would provide a price decrease for product ordetd.) Plaintiffs allege that MFB accepte

and decreased the unit price, and that thig ¢ffentified by Plaintiffs as the “$3.1 Millio
Contract”) was approved and ratified bylidu~elss Masino (“Hss Masino”) and he
superiors with authority to bind Starbuckid.Y On April 2, 2010, after entering into tl
verbal $3.1 Million Contract, Starbucks issued a BPA for $1,839,656.46 for the mor
June through August 2010ld() Days later, Wong notified MFB that Starbucks |
“released” the April 2, 2010, BPA, which PI#ifs allege constitute partial performanc
on the $3.1 Million Contractld. at 12.) Plaintiffs allege that in reliance on this rele
MFB entered into a contract to purchappraximately $1,000,000 in cashews to fulfill
orders and that Starbucks, including Wangl Felss Masino, knew MFB would do dol.
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In March 2010, Starbucks informed MFBatht had received complaints regard
MFB’s cashew products and later conducted a conference call with the Food an
Administration (“FDA"). (d.) MFB was denied participatian the call and did not receiy

information regarding what occurredd(at 12-13.) Later in April 2010, Wong informe

MFB that MFB products were “consistentlising and doing well,” but soon thereaf

notified MFB of a second complaintd(at 13.) Starbucks did nptovide details to MFB]|

(Id.) MFB forwarded the results of its internal testing to Starbucks to demonstrate {
retained products met the requirements of the Action Ria. (

On May 14, 2010, MFB received a termtioa letter from Starbucks indicating th
no new orders would be issued duept@duct quality concerndyut soon thereafte
Starbucks informed MFB that it refusedionor both past and current BPA Releadels,
at 14.) Plaintiffs allege representativenayao informed MFB that Starbucks wol
reimburse the cost of film and packaging, thatt Starbucks never did so, leaving MFB W
more than $37,000 of unusable Starbucks materdl}L@ater in May 2010, MFB receive
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an investment and merger proposal from R©ntis Partners, which was withdrawn after

the firm learned of MFB'’s financial hardghallegedly resultingrom Starbucks’ conduci.

(1d.)
On May 25, 2010, an independent laboratiasting of retained samples found

samples to be within the accdable range of quality specifitan as provided by the Actio
Plan. (d.) Despite having just terminated the besisirelationship, Stamcks informed MFB
that it would still accept all almonds for open purchase ordet3.Hlaintiffs allege tha
MFB shipped the almonds at Starbucks’ requédi) Plaintiffs further allege that on Ju
1, 2010, Starbucks informed MFB that alitstanding payments to MFB were on hg
including that for the open almond orders that Starbucks had just requibstati1lb.)

OnJune 4, 2010, Starbucks informed MR8t it intended to withdraw MFB produc
due to FDA concernsld. at 16.) MFB sought a returntfeir products to mitigate damag
but only under the condition that such retwas not considered an admission of liabil
(Id.) Starbucks returned the productsl.X Plaintiffs allege that the FDA investigati(
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revealed that a gas leakaa$tarbucks facility had tairdeertain MFB products, through i
fault of MFB. (d.)

Plaintiffs claim that Starbucks’ product Wwitrawal and alleged failure to fulfil th
outstanding product orders and $3.1 Milli@ontract caused MFB extreme finang
difficulty and forced it into insolvencyld.)

Since the filing of this action, the Cauras issued ordesddressing motions to

dismiss the initial complaint (Doc. No. 12)etRirst Amended Complaint (Doc. No. 19), &
the Second Amended Complaint (Doc. No. 26)e€&ltlaims remain: (1) breach of contra
(2) negligent misrepresentation; af8) intentional misrepresentatiorge¢ Order 12-13
Doc. No. 19.) Plaintiffs also previouslydluded a claim to punitive damages. The C¢

determined that Plaintiffs failed to adequptglead such damages, noting that the Seg

Amended Complaint “fail[ed] to allege suffent facts to establish corporate liability 1
punitive damages resulting from its employees’ acts.” (Order 11, Doc. No. 26.)
II.  MOTION TO DISMISSUNDER RULE 12(b)(6)

The Court is now faced with Defendantisotion to dismisghe Third Amendeg
Complaint. In moving to dismiss, Defenddntuses on Plaintiffs’ request for puniti
damagesSee Whittlestone, Inc. v. Handicraft Co., 618 F.3d 970, 974-75 (9th Cir. 201
(discussing Rule 12(b)(6) motions to dismiss damages).

A. Legal Standards

A complaint must contain “a short and platatement of the claim showing that
pleader is entitled to relief.” Be R. Civ. P. 8(a). A motion to dismiss pursuant to R
12(b)(6) of the Federal Rules of Civil Proceeltests the legal sufficiency of the clai

asserted in the complaifited. R. Civ. P. 12(b)(6lNavarrov. Block, 250 F.3d 729, 731 (9th

Cir. 2001). In ruling on a motion to dismissetbourt must “accept all material allegatic
of fact as true and construe the complairt light most favorable to the non-moving part
Vasguezv. L.A. Cnty., 487 F.3d 1246, 1249 (9th Cir. 200Mpwever, courts are not “bour
to accept as true a legal conclusion couched as a factual allegAsiaerdft v. Igbal, 556
U.S. 662, 664 (2009).
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To survive a motion to dismiss, a plathtnust plead “enough facts to state a cld

to relief that is plausible on its facd3&ll Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007).

Plausibility does not equate poobability, but it requires “merthan a sheer possibility th
a defendant has acted unlawfullygbal, 556 U.S. at 678. “A claim has facial plausibil
when the plaintiff pleads factual content tlaliows the court tadraw the reasonab
inference that the defendanti&ble for the misconduct allegedd. Dismissal of claims tha
fail to meet this standard should be with leave to amend unless it is clear that ame
could not possibly cure trmmplaint’s deficienciessee Seckman v. Hart Brewing, Inc.,
143 F.3d 1293, 1296 (9th Cir. 1998) determining whether to permit the opportunity
amend a complaint, the Court considersdblay caused by repeated amended complg
prejudice to defendants, futility, and bad fatéee Kaplanv. Rose, 49 F.3d 1363, 1370 (91
Cir. 1994);DCD Programsyv. Leighton, 833 F.2d 183, 186 (9th Cir. 1987).

In addition to actual damages, Califorfasv authorizes exemplary damages “in
action for the breach of an obligation nasarg from contract, wére it is proven by cleg

and convincing evidence thaetdefendant has been guiltyogpression, fraud, or malice,.

Cal. Civ. Code § 3294. A corporate entity, lewer, cannot be liable for punitive damag
resulting from its employees’ acts unless an officer, director, or managing agent
corporation: (i) had advanémowledge of the unfitness tfe employee and neverthelg
employed him with a conscious disregard of tigats or safety of others; (ii) authorized
ratified the conduct givig rise to punitive damages; air)(was personally guilty of suc

conduct. Cal Civ. Code 8§ 3294(b). With respgeatatification, to justify punitive damagé

against a corporation, a plaintiff must showattan officer, director, or managing agent |
actual knowledge of thdlaged malicious condudtollegeHosp., Inc. v. Sup. Ct., 8 Cal. 4th
704, 726 (1994) (“Corporate ratification inetipunitive damages caxt requires actus
knowledge of the conduct and its outrageous nature.”).

Officers, directors, and managing agests the group within a corporation “who
intentions guide corporate condudEruzv. HomeBase, 83 Cal. App. 4th 160, 167 (200(
Officers—presidents, vice presidents, treagyrand corporate secretaries—and mem
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of a board of directors are readily identifie. Managing agentseaemployees who enjgy

“substantial discretionary authority avdecisions that ultimately determimerporate

policy.” 1d. at 167 (quotingWhite v. Ultramar, 21 Cal. 4th 563, 573 (1999) (internal

guotation marks omitted)). That an employee rdmdls in the corporate hierarchy, howewver,

does not itself establish the ployee as a managing agelélly-Zurian v. Wohl Shoe Co.,
22 Cal. App. 4th 397, 421-22 (1994).
B. Discussion

To evaluate the present motion, the Gdwas painstakinglgompared the Second

Amended Complaint with the TAC. TheoGrt acknowledges that Plaintiffs includ
numerous sentences in which they allegedbetin actions were g@&d out or ratified by

managers, directors, or managing agentsptbers with corporate authority to bind

Defendant, and appear to focus throughout dssfdasino. Even s@efendant asserts th
the additions are legal conclusions and without factual supideetCourt agrees.

Although the names and titlesa#rtain personnel are sprinkled throughout the T

D
o

-

at

AC,

the TAC is still wanting in regard tactual allegations supporting a punitive damdgges

prayer. The federal pleading standard is mo¢rous, and the Rule 12(b)(6) contex

Tt

IS

generous to the non-movaBee Vasquez, 487 F.3d at 1249. Even with this, Plaintiffs have

been unable to present the Court with pleadsudfscient to support such a damages request.

The Court reminds Plaintiffs that punitive dagea are not warranted in every case anc
not awarded as a matter of course whenex party’s conduct is deemed unlaw!
Moreover, as the Court has noted previoulggal conclusions and employing the “ma
words” will not save an otherwise faulty pleadin§eq Order 22, Doc. No. 22%ee also
Perkinsv. Superior Court, 117 Cal. App.3d 1, 6-7 (1981)dting that pleading the langua
of section 3294 “is not objectionable wherffgient facts are alleged to support t
allegation”);Cyrusv. Haveson, 65 Cal. App. 3d 306, 316-17 (1976) (“To support puni
damages, the complaint . . . stallege ultimate facts tiie defendant’s oppression, fray
or malice.”).
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Because it is apparent to the Court thatirRiffs do not have the factual support
support a claim to punitive damages at this pdin present motion is denied without le:
to amend. The Court, however, is mindful theadts arise during the course of discove
Should facts develop that woybdovide Plaintiffs with the ality to plead a factual bas
for punitive damages, Plaintiffs may move to add a request for punitive damages
appropriate time, and ater than thirty days (30) aftthe discovery cutoff deadline. Un
then, this case has already umgibme several motions to dismiss and it is time for
litigation to progress.

I[Il. CONCLUSION

For the reasons stated above, the CGRANTS Defendant’s motion to dismiss
to punitive damages without leave to amend &t ploint in the litigdon. Plaintiffs may
move for punitive damages should facts deveegr the course of sicovery that woulg
allow them to plead to the extent required by relevant law.

IT IS SO ORDERED.

DATED: October 10, 2014 _ y

Loz Cprea .
on Anthony J. Baftaglia
U.S. District Judge

8 12¢cv2432

to
Ve
Bry.

S
b at t

Tt

the

as




