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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

B. VEASLEY, a minor, by and CASE NO. 12-cv-3053-WQH-WVG
through her Guardian ad Litem,
RODNEY VEASLEY; and MILDRED| ORDER
VEASLEY,

Plaintiffs,
\Y;

UNITEb STATES OF AMERICA,
Defendant.

HAYES, Judge:

The matter before the Court is thenéfings of Fact and Conclusions of Lg
pursuant to Rule 52(a) of the Federal Rue€ivil Procedure. Plaintiffs bring th
action for medical negligence against theiteh States of America pursuant to |
Federal Tort Claims Act (“FTA”"), 28 U.S.C. §8 1346(b)(1), 2671-268@n Octobel
27,2015, the Court held a nkday bench trial, at whidhheard testimony and receive
exhibits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Factual Background

A. Placement of Intrauterine Device

In April 2008, Mildred Veasley (“Veasleytelivered her second child in Jap
where her husband Rodney Viegswas stationed as an active duty United St

! The Complaint contains a claim forgligent infliction of emotional distres:
No party addressed this claim during triairopost-trial briefing. The Court conside
Plaintiffs’ negligent infliction of emotioradistress abandoned at this stage in
proceedings.
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Marine. In or around June 2008, Rodnésasley’s duty station was changed fr
Japan to Camp Pendleton, California.
On July 31, 2008, Veasley had gopaintment at the Naval Hospital Can

Pendleton (“NHCP”) with Dr. Jennifer Aly, a NHCP family practice physiciah.
During the month before the appointmeneagley testified thathe and Rodney wef

using condoms to avoid becoming pregnaAt. her appointment, Veasley told t
health care providers that her last mare period (“LMP”) bgan on July 16, 200§
Dr. Almy counseled Veasley on various typébirth control and Veasley decided tf
she wanted to have a Mirena IUD insertédeasley testified that she scheduled

appointment to have an IUD inserted. Vegpséstified that Dr. Aimy told her to avoid

sexual relations for two weeks prior to th# placement. Veasley testified that s

g

nat
an

he

followed those instruction and that the laste she had sexual imt®urse was “the d

or two before the window that [she] was sappose to have intercourse.” (ECF INo.

102 at 7:4-17). Veasley testified that Dr. Almy told her that an IUD should
inserted if she was pregnant.
Attrial, Dr. Almy testified that she lgeno recollection of Veasley and could ol

testify regarding the content of her notesl der normal practice. Dr. Almy testifig

that she would tell patients “to be abstihor use condoms until the actual appointn
for the IUD” during pre-counseling. (ECF No. 92 at 56:16-20).

On September 9, 2008, Veasley returt@dNHCP to have the IUD inserted.

During that appointment, Veasley was notwsteuating and she reported that her L
began on August 12, 2008. Veasley tesdifthat she thought that she might
pregnant at that appointment. Veaslestifeed that during that appointment no g
asked her about her sexualiaty between her appointmeon July 31, 2008 and tf
current appointment.

Before the IUD insertion, Veasley toolOme Step urine pregnancy test and
results were negative. Veaglestified that based on thategnancy test, she believ
she was not pregnant. Dr.my then inserted the IUDDr. Almy testified that she
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“would have been reasonably ensured timegative [urine pregmay test] would have

been a true negative.” (EQ¥o. 92 at 48:16-19). Dr. Aly explained that, “for Ms.

Veasley, | had looked at herior cycles, and she had been 27 days approximate,
day 29 when she had come dee me, | would have expected that if there w
pregnancy there would have been a positivene pregnancy test], and there wa
negative [urine pregnancy test]d. at 57:3-13. Dr. Almy testified that she was aw
that the manufacturer’'s recommendation a$wséh in the Mirena IUD package inse
dated July 31, 2008, provided tliktirena is inserted . .into the uterine cavity withif
7 days of the onset of menstruation . . Id” at 29:5-7. Dr. Almy testified that it wa
her custom and practice to “schedule [8#grd’s] appointment to be at the expec
time of the [menstrufkycle starting.” Id. at 56:10-11. Dr. Almy testified that th
possibility of insertion of an IUD irthe presence of an existing undetermi
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pregnancy is reduced if insertion is perfednwithin seven days of the onset of a

menstrual period.

Dr. Almy testified that she was awaratipregnancy or suspicion of pregnar

\Ccy

was an absolute contraindication to itisgy the Mirena IUD when she inserted the

IUD. Dr. Almy testified that she did nask Veasley about her sexual activity betw

the previous appointment and the current appointment before inserting the 1UD:

Q. [Plaintiffs’ counsel]: Dr. Almywouldn’t the easiest way to find
that out in each and every casetlsat you could be as certain as
possible be to ask the patientpast of your routine history, when
was the last time you [had] sex®d then the follow-up question
to that would be, did you use any protection?

A.  [Dr. Almy]: l would say in mypre-counseling that would have been
done.

Q. lamnotasking about your preunseling. | am asking about your
custom and practice as of the date of insertion. Wouldn't the safest
practice for you to have beendsk the patient pointblank, when
was the last time you had sex, and if so, did you use protection?

A. 1 did not ask those questions, but | do ask prior to insertion if they
have any questions or concerns ptiostarting, and | consent them,
and that is part of my practice.
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Q. [A]s a physician you would have believed it was medically
reasonable to ask Mrs. VeasleySeptember 9th when she had last
had sex and did they use protection; correct?

A. No, because | would have -- as | stated previously, | would have
been -- | would have told them to have been using something
because they did not desire to have a pregnancy.

Id. at 51:3-16; 52:8-14. In response thygothetical scenario of a patient who was

scheduled to have an IUD inserted ompt8ember 9, who stated that her LMP was

August 12, and that she hselxual intercourse on August 8824, Dr. Almy testified

that she “would have postponed” the IUD insertiba. at 50:23-51:16.

After the IUD insertion, Dr. Almy told/easley how to vaginally check for the

strings attached to the IUD to make siireas properly placed, and that she shquld

check the strings periodically. Approximigténvo weeks after the IUD was inserted,

Veasley checked to see if she could feeldtnings from her IUD, but she could not f
them.
B. Medical Treatment During the Early Pregnancy

On October 30, 2008, Veasley madappointment at NHCP because she could

not feel her IUD strings and her stomach was getting bigger. On October 31

200

Veasley was seen by Dr. Chrisanna Johngvsho determined that Veasley was

pregnant. Dr. Johnson did not see dvl Istrings coming from Veasley’s cervix a

nd

did not see an IUD in Veasley’s uterus during an ultrasound examination. Dr. Johnst

told Veasley that the IUD could have beexpelled, but that it may still be in h

er

uterus. Dr. Johnson told Veasley that reggss of whether the IUD was still presgnt,

no attempt to remove the IUD should be mbdeause of the risk of miscarriage.

On November 12, 2008, Veasley was segfamily Practitioner Dr. Elizabeth
Beazley at NHCP for her initial obstetricalivis/easley told Dr. Beazley that her LMP
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began on August 15, 2068yhich was recorded in hetedical records. Dr. Beazle

indicated on Veasley’s “Obstetrical Prelil Sheet” that Veasley had a possi
retained IUD which should be monitore@®n November 24, 2008, Veasley recei\
an obstetrical ultrasound to monitor feggbwth and to determine if the IUD w;
present. Attending radiologist Dr. Hard\del reported that no IUD was visualizg
and that the fetus was Wwadut obvious anomaly at an estimated gestational ag
fifteen weeks and one day.

C. Treatment of Mildred Veasley’s Cramping and Vaginal Bleeding

On January 11, 2009, giaoximately 3:00 a.m., Veasley went to the NHC
Labor and Delivery Unit (“LDU”) complaimg of cramping that began the previd
evening. During that visit, Veasley was seen by Dr. Ivorique Hambrick, a f
practice resident. Veasley’'s examinati@vealed that the “external [cervicall
appear[ed] closed.” (Ex. 10 at 2). Ndeeding or contractions were reported

observed. Dr. Hambrick wrote an assessraedtplan in the medical record which Dr.

Beazley edited. Atthe conclusion of thsi/iVeasley was discharged with precauti

regarding the warnings signs of preterm labdeasley was told to follow up with Df.

Beazley in four weeks, or to returnttee LDU sooner if there were problems.

On January 12, 2009, ga@aoximately 3:00 a.m., Veasley returned to the L
complaining of episodes of vaginal bleedargl cramping. She was seen by Dr. Ds
Rolfe, a family practice resident. Tlatending physicianDr. David Lifset, an
obstetrician, signed off on the note Dr. Rolfrote in the medical record. The n

2The medical record from Veasley’'sitisn September 9, 2008, indicate that
last menstrual period was August 12, 2008. e medical record from Vea
?gp%wégwent on November 12, 2008 indicatd tier last mensial period was Augus

3 Expert witnesses, Dr, Albert Phillipad Dr. Jessica Kingston, defined pretg
labor as labor that occurs bedaveek thirty-seven of a pregnancy. Dr. Phillips testi
that preterm labor also “indicates regulderine contractions that are causing
Brogz(r_esswe cervical thinning and opening of the cervix.” (ECF No. 107 at 471

r. Kingston testified that tbe defined as being ingterm labor a patient needs
demonstrate cervical changes such as “cervical shortening or effacement and/or
dilation.” (ECF No. 93 at 35:14-16).
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stated that fetal monitoring revealed utergontractions, but that the cervix remair
“closed” and “long” afer several hours of observatiofExhibit 12 at 4). The doctol
ruled out infection, or emergengalental problems such as placenta pfeviplacenta
abruption. The note stated that Veasley “l@abistory of having had an IUD plac
and found out that she was pregnahen she was 3 months alongd. at 5. The not¢
stated that Veasley “was given strictepaution to return to [the LDU] or th
[emergency department] for any future [vag]ibleeding or pelvicramping. [Pretern
labor] precautions also givenld. at 4. At the conclusion of the visit, Veasley v
discharged.

On January 12, 2009 at approximatéi28 p.m., Veasley called the LDU a
stated that she had experienced cramfon@ few hours, which were resolved by
gush of blood. Veasley spoke to Nufs#dlian Alvarez, who noted in the medic
record that she discussed the case with Dr. Nicole Sharkey, an obstetricia
Certified Nurse Midwife Bridget Moran. Alvaz instructed Veasley to call if there w
any further bleeding or worsening in the cramping, and to rest and hydrate.

Approximately four hours later, atamd 10:08 p.m., Veasley presented to
LDU complaining of vaginal bleeding andtter abdominal cramping. Veasley sta
that around 7:00 p.m., she had experienceddhg. The medicatcords indicate tha
Veasley reported that heratnping decreased from 8 out of 10 on a pain scale t
out of 10 after the bleeding episode at around 7:00 p.m. Upon arriving at the
Veasley reported that her cramping had “resd! and that she had no current bleed
(Ex. 14 at 2). During theisit, Veasley was seen by Dr. Regina Chinsio-Kwon
family practice resident. A pelvic exarnation revealed bright red blood 00zing frg
the cervical os and pooling of blood in the go®r fornix. Thecervical os appeare

closed. A tocometer showed uterine caations every 5 to 8 minutes. Dr. Shark

_“Dr. Phillips testified that a placenta pi@weccurs when the placenta covers
cervix.

~°Dr. Phillips testified that a ﬁé}a _
disconnected from its attachmentie uterine wall causing bleeding.
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performed a transvaginal ultrasound on Veaaled the medical record notes that
“placenta appeared cleartbk os vs low lying.1d. Veasley was motored for severa
hours. She was discharged, she was senghwith instructions that included re
pelvic rest, and a recommended ultrasound at 24-25 weeks gestational ag

Chinsio-Kwong wrote a note in the medicakord that was signed off by C.N.M.

Moran.

Ten days later, odanuary 22, 2009, an obstetnitrasound performed in Can
Pendleton’s Radiology Department showe¥%ley’s placenta was clear of the cerv
os and that her cervix was closed.

On January 23, 2009, Veasley had ppantment with Dr. Beazley at the NHC
family practice clinic for follow up from hevisits to the LDU. Veasley reporte

vaginal bleeding sufficient to cause a streéklood on one pad a day with associg
cramping. The medical records show taasley’s examination revealed a long ¢
closed cervical 0s. After determining thihére was no evidence of placenta pre
placenta abruption, infection, or pratedabor, and consulting with Dr. Ehle,
obstetrician, Dr. Beazley instructed Veasleyeimain on bed rest with pelvic rest
the remainder of the pregnancy. Veasleg wdd to return to the clinic for medic
evaluation if her bleeding or cramping increased. Dr. Beazley’s plan for Ve
included a consultation with abstetrician once Veasley reacithe third trimester fg
evaluation of repeat Cesarean section;dwew, Dr. Beazley would continue manag
Veasley’'s pregnancy until then.

On January 25, 2009 at approximatély.00 p.m., Veasley returned to LD
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complaining of cramping, contractionsgwaal bleeding for two days, and passing tfwo

blood clots. During the visit she was seebyMark Lund, a family practice resider
A pelvic examination revealed a small doifblood from the cervical os and bright 1
blood from the vagina. The exam showedt tthhe cervix was long and closed. T
tocometer demonstrated irregular uterioptcactions. The medical note from the v
stated, “The spotting is normal the clot was ndd’ at 2. During the same visit,
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approximately 1:13 a.m. on January 2609, Dr. Lund noted that the estima
gestational age was 23 weeltsd 2 days, ls&d on her LMP, and consistent with

date from the first trimester ultrasound. eTiote indicated that there was “contint
uterine irritability.” 1d. at 3. The note stated, “Prabie if [greater than] 24 [week
would consider then Steroids, [antibiotics]? And transfer but at 23 weeks wa
waiting.” 1d. The note stated that Veasley virastructed to remain on bed rest,
hydrate, to follow up in two days as sdio&d, and to return if she experieng
worsening contractions, more bleeding, or ahgaf fluid. At the end of this visi
Veasley was discharged.

On January 28, 2009, ga@aoximately 9:00 a.m., Veasley returned to the L
stating that she had been experiencing more painful contractions over the last th
and that her vaginal bleeding had increasethat she was leaving streaks on two f
per day. Attrial, Veasley testified that January 28, 2009, when she went to the L
she was having severe contrans and pain. During the visit, she was seen by
Todd Quackenbush, a family practice reside At approximately 10:30 a.m., t
tocometer revealed contractions approxghaevery three to five minutes. T
estimated gestational agetbé pregnancy was 23 weeks and 4 days. Dr. Lifse
attending physician, examined Veasyl found bleeding from her cervical os &
that her cervix appeared long and closed. ridie states that on a pain scale, Veasl|
pain was ten out of ten, “[t]otally [d]ishbg.” (Ex. 17 at 1).At approximately, 12:3(
p.m., Dr. Lifset noted that the tocomethowed contractions every five minutes.
Lifset’s note states, in part,

Follow up: 1 week(s) in the OB clinmr sooner if there are problems . .

.. Pt does have IUD left in situ - perhaps this is leading to bleeding and
contractions. With no [evidence]@bruptio placentae and no [evidence
of preterm labor] (no cervical dilationyer] multiple visits) - at this time

will send patient home. d@htinue bedrest. Return for increase or change
in bleeding or contraction pattern.

Id. at 3. At the conclusion of the visdf approximately 12:50 p.m., Veasley W
discharged.
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D. Events After Veasley’s Last Visit to the LDU

At trial, Veasley testified that fro the time she went home from the LDU,
January 28, 2009 at approximately 12:50.puntil the morning Brianna was born,
January 30, 2009 at approximat8ht5 a.m., her pain wasskesevere and that she w
managing the pain with Tylenol. Veasl@gtified that on January 29, 2009, she
using approximately three pads for the vadbleeding and that those pads were
of blood, not just streaks of blood.

Levera Veasley, Rodney Veasley's nathestified by deposition that aft
midnight on January 30, 200$he went into Rodney amdildred Veasley’s bedroor
because alight was on. Lev&faasley testified that MildoeVeasley told her “that sh
was in a lot of pain and the pains wggdting worse and she would scream out e\

on
N
as
vas
full

er

-

e
jery

now and then because she was in a Igpah.” (Ex. 214 at 37:26-38:2). Levera

Veasley testified that Rodn&ieasley called the hospithlut that she did not overhe
the conversation.

Veasley testified that when she awakeJanuary 30, 2009, she was in “se\
pain” and that she “couldniteally move or do much.” (ECF No. 102 at 15:1-
Veasley testified that she had not had pghat severe up until that point and so
called LDU that morning and “asked wagith anything stronger that | could take
anything they could do for me.ld. at 15:14-18. Veasley testified that the LDU t
her that there was “nothing that they couldlyedo or give me, to continue to take t
Tylenol, but if | felt like | need t@ome in . . . to come in.Td. at 15:18-21.

Veasley testified that after she gdt the phone, she was in “severe pain” t
became “unbearable” and that sfielt the need to push.” Id. at 16:11-15. A
approximately 8:15 a.m., Brianna Veasley was born. Ronaldéfecalled 911. Th¢
911 operator told Ronald Veasley howttead to Brianna until the ambulance arriv
At approximately 8:24 a.m., an air anidmoce arrived near the Veasley home
transported Brianna to Rady Children’sdpdal San Diego (“Rady”). Veasley w
transported to NHCP where two large clatgl the IlUD were expelled. Patholog
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examination determined the IUD was atact Mirena IUD. Pathologic examination
also determined that Veasley’s placehtal maternal stage two and fetal stage [one
acute chorioamnionitis.

E. Brianna’s Condition’

At the time of her birth, Brianna'’s temated gestational age was 23 weeks fand
6 days, measured by an LMP of AugliS{ 2008. Brianna weighed one pound, e|ght
ounces. The World Health Organization (4@") defines extreme prematurity as bifth
before 28 weeks gestational age. The Wddfines extremely low birth weight as lgss

than 1000 grams, approximately 2.2 pounds. Brianna met both of these definitions
As a result of her extreme prematurdayd low birth weight, Brianna was
hospitalized at Rady from January 2009 through March 9, 2009. She was then
transferred to Naval Medical Center S2iego where she was hospitalized until June
3, 2009. On June 9, 20(rianna was readmitted to Naval Medical Center and then
transferred to Rady on June 10, 2009, where she stayed until August 20, 2009.
Brianna’'s extreme prematurity and exteetow birth weight were substantial
factors in causing her to suffer from dngal problems early in life including |a
cerebellar hemorrhage, respiratory distreayndrome, pneumonia(s), a patent ductus
arteriosus, sepsis, endocarditis, jaundiceeami prematurity, anamof prematurity,
retinopathy of prematurity, and gastroeso@ageflux diseaseBrianna required th

11%)

placement of a gastrostomy tube in August 2009 which remained in place until Apr
2011, and ophthalmologic surgerBrianna’s “extreme preaturity was a substantial
factor in causing her severe to profound rakrdtardation” that more likely than npt
will continue into the future. (ECF No. 484t “As a result oher severe to profound
mental retardation, Brianna Veasley will radikely than not never be able to pe
competitively employed” and will be unable to live independently. at 8. The

® Chorioamnionitis is an inflagd placenta inside the uterus.

" The parties stipulated to the follawg facts about Brianna’s condition in the
pre-trial order.
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amount of Brianna Veasley’s claim for pastdical expenses, exclusive of her clz
for the care provided by her family, is the amount of her Medi-Cal lien.
II. Medical Negligence Law

The Federal Tort Claims Act (“FTCAQrovides that the United States may,
held liable for “personal injury . . . causeglthe negligent or wrongful act or omissi
of any employee of the Government whaleting within the scope of his office
employment, under circumstances where theddrStates, if a private person, wol
be liable to the claimant in accordancaghwthe law of the place where the act
omission occurred.” 28 U.S.C. 8§ 1346(b)(1). In a case brought under the
liability is determined in accordance withetBubstantive law of the state where
alleged negligence occurrefee 28 U.S.C. § 1346(b{arlsonv. Green, 446 U.S. 14
23 (1980).
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To establish a claim for ndecal negligence in California, plaintiffs must prove

all of the following elements by a preponderarmf the evidence: “(1) the duty of t
professional to use such skill, prudence, and diligence as other members
profession commonly possess and exercigea (#each of that duty; (3) a proxima

causal connection between tiegligent conduct and the rétsng injury; and (4) actual

loss or damage resulting from the professional’s negligeitansonv. Grode, 90 Cal.
Rptr. 2d 396, 400 (Ct. App. 199%¢e also Judicial Council of California Civil Jun
Instruction (“CACI”") 400; CACI 500. Thparties do not disputbat Defendant owe
Plaintiffs a duty of careSee Pretrial Order (ECF No. 48).

The standard of care in a medical nmafice case requires “that physicians

—

e
of t
\te

T~

and

surgeons exercise in diagnosis and treatthemteasonable degree of skill, knowledge,

and care ordinarily possessed and exedcise members of the medical profess
under similar circumstancesMann v. Cracchiolo, 694 P.2d 1134, 1143 (Cal. 198
see also CACI 502. “Because the standardcafe in a medical malpractice case

matter peculiarly within the kndedge of experts, expdgstimony is required to proy
or disprove that the defendant performeddnordance with theastdard of care unles
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the negligence is obvious to a laypersodohnson v. Superior Court, 49 Cal. Rptr. 3¢
52, 58 (Ct. App. 2006) (ietnal citations omittedxee also CACI 501.

“The existing standard does not faulnedical professional for choosing amang

different methods that have been approbgdhe profession evahthe choice late
turns out to have been the wrong selection or not favored by other memberg

profession.” N.N.V. v. Am. Assn. of Blood Banks, 89 Cal. Rptr. 2d 885, 903 (Ct. App.
1999); see also CACI 505. “Mere error of judgménin the absence of a want |of

of t

reasonable care and skill in the applicationisimedical learning to the case presented,

will not render a doctor responilifor untoward consequences in the treatment g
patient, or ‘required tguarantee results. Huffmanv. Lindquist, 234 P.2d 34, 40 (C4
1951) (internal citations omitted).

In a personal injury action,

causation must be proven withimeasonable medical probability based
upon competent expert testimony. Meuwssibility alone is insufficient
to establish a prima facie case . There can be many possible ‘causes,’
indeed, an infinite number of cumstances which can produce an injury
or disease. A possible cause oblgcomes ‘probable’ when, in the

absence of other reasonable causal explanations, it becomes more likely

than not that the injury was a result of its action.

Bromme v. Pavitt, 7 Cal. Rptr. 2d 608, 614 (Ct. App. 1992).
[ll. Standard of Care
A. The IUD insertion
I. Expert Testimony

f his

At trial, the parties’ experts agreedatithe standard of care required that a

healthcare provider reasonably rule out preggeefore insertingn IUD. (Tr. Dr.
Phillips ECF No. 107 at 22:5-8; Tr. Dr. Kingston ECF No. 93 at 13:22-14:4).

Plaintiff's obstetrical expert, Dr. Albert Phillips, testified that Dr. Almy

“breached the standard oére by placing the IUD in a portion of the patient’s cycle

when she could not have been reasonablyioghat there was not a pregnancy.” (ECF

No. 107 at 29:24-30:2).
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Q.

[Plaintiffs’ counsel]: As of 2008, dithe standard of practice require

physician to take all eps necessary to reasblyarule out pregnanc
before inserting an IUD?

[Dr. Phillips]: Yes, absolutely.The foremost thing when you're
placing an IUD is to be relativebertain a patient is not pregnant.
And for that reason, the physician has to be keenly aware of the
woman'’s current status so tliaey don’t put an IUD in a patient
who is pregnant or codipotentially be pregnant.

The information that we disssed a moment ago about [Veasley's]
April 2008 childbirth, what, if anything, was significant about that
fact with regard to the timing ahsertion of the IUD that Mrs.
Veasley wanted to have placed?

Well, the important part of this $tiory is that the patient is not — it

Is not clear exactly how regularly the patient’s ovulation is. So for
that reason, this patient shouldraehave an IUD inserted until she
Is on her menstrual cycle or immediately following her menstrual
cycle, within seven days dhe flow. Because you don’t know
exactly during the cycle whenehvould be ovulating because of
the close proximity of her last delivetyBut you would never want

to place an IUD in a woman whoirsthe second half of her month,
when she potentially had ovulatezhd not until the period occurs
so that you're certain that she ditlgét pregnant during that cycle.

Id. at 22:5-23:3.
Dr. Phillips explained that “ovulation ocmuin a woman, who's 28 days, on the

14th day of her cycle.1d. at 24:5-9. Dr. Phillips explaed that the only day a wom;

can get pregnant is the day that she ovulddesPhillips stated that ovulation “begi

the luteal phase,” which is the time frahe middle of a woman’s menstrual cycle

~

AN
NS
to

the time of menstruationld. at 24:2-4. Dr. Phillips stated that the during the lu

phase the body produces progesterone, “which is a by product of the ovulédi

at 24:5-9. Dr. Phillips stated that withirréle to four days after implantation, whi

occurs “approximately seven days aftenception,” the hormone beta hC@ets to

8 Dr. Phillips testified that after a womalelivers a baby, ihay take some tim
before her menstrual cycle becomes regaganer body adjusts to a nonpregnant s

°A urinegregnancy test tests for a hormone called human chorionic gonadi
known as “hCG.”
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a level that would be able to beund on a urine pregnancy testd. at 24:15-18.
Dr. Phillips testified that “classically” woméhave a 28-day menstrual cycle,
that women can fall “two standard dewvatts on either side of that 28 would go fr(
a range of 21 days to 40 days. . . so women [] don’t always ovulate on the 14t
Id. 24:23-25:2. Dr. Phillips testified thaperm can live up to seven days$d. at 25:5.
Dr. Phillips testified that even though “theseonly one day when [a woman] can ¢

but

N day

jet

pregnant, the day she ovulates,” becausba@txtended life of sperm, a woman
get pregnant even though shelimot had intercourse forseral days before her d
of ovulation. Id. at 25:16-26:8.

Dr. Phillips further testified that the stamdaf care for a patient that is not
birth control is to insert an IUD “duringétjmenstruation] cycler immediately within
seven days of the cycle.l'd. at 30:9-24. Dr. Phillips testified that his opinion v
corroborated by the package insert of thegda IUD, which stated that an IUD shot
be inserted within seven days of the onset of menstruation.

Dr. Phillips testified that if Veasley Ha “consistent ovulation” and was on a
or 28-day menstrual cycle, on the datéhaf [UD insertion with Dr. Almy, Veasley’
menstrual period would haween a day or two latdd. at 27. Dr. Phillips noted th;
it was unclear when Veasley would be ovulgtibecause of the close proximity of I
last delivery.” 1d. at 22: 22-23. Dr. Phillips explained that “women don’t alw

ovulate exactly the same day of their cycle, especially right after having a dhild.

at 27:20-21.

Dr. Phillips testified that a negative ueipregnancy test did not reasonably T
out pregnancy in this case because there is “approximately 10 to 11 days
conception that a woman will still gatnegative urine pregnancy test. at 29:7-8;
28:8-10. Dr. Phillips stated, “for [Dr. Alnjyo rely on a negative pregnancy test, :
the patient is still in the luteal phase dra$ not yet had her menstrual cycle is wh
| have concerns in [DAImMy’s] management.d. at 28: 11-13. Dr. Phillips testifie

that a patient such as Veasley, who isaroainy birth control, th “[s]tandard of carg
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required that the [IUD] insertion be ocamg during the cycle or immediately with
seven days of the cycle” because at gmant a physician “can be reasonably cert
that they’re not pregnant.ld. at 30:20-31:7.

Defendant’s obstetrical expert, Dr.s3&a Kingston, testified that Dr. Al
reasonably excluded pregnancy before inserting the IUD. Dr. Kingston stated

She took menstrual history. She doemed regular menstrual cycle. She
was aware of what she had previousig $athe patient at the previsit that
occurred at the end of July, that she instructed her to abstain or use
condoms until the IUD can be inserted.

She documented the first day of Mx¥&easley’s last menstrual period at
the time of the insertion visit. That was August 12th, and she performed
a urine pregnancy test, and that urine pregnancy test was negative.

(ECF No. 93 at 24:6-14).

Dr. Kingston testified that the standardcafe allows an IURo be placed at an
time of a woman’s menstrual cycle as l@asgpregnancy can be reasonably exclu
Dr. Kingston explained that “roughly 12 @4 hours” before ovulation occurs,
woman'’s luteinizing hormone (“LH”) reaels its maximum blood level, known as {
“LH peak.” Id. at 27:12-15. Dr. Kingston testified that the LH peak is the

indicator for when hCG levels will bedh enough in a womaiio trigger a positive

urine pregnancy test because tiH peak can be measurdohically with a blood test
as opposed to the date of ovulation whichnzd be measured precisely. Dr. Kings
stated that “implantation is known to occuvee days after [ovulain,] or six to sevel
days after the LH peak.ld. at 28:21-22.

Dr. Kingston explained that a urineggnancy test with a sensitivity of 2

international unitper liter (“1U/I")*° “may become positive . 10 to 12 days after th
LH peak . ...”ld. at 29: 18-22. Dr. Kingston testified that

[a] urine pregnancy tes more reliable the fther along a woman is in
her luteal phase. If she isin her edulgal phase or prior to implantation,
you wouldn’t rely on that urine pregmey test. You might look at other

9The parties’ experts agree that the ugregnancy test at issue in this case
a sensitivity of 25 international units per liter.
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26
27
28

factors. If a woman is in her late ¢all phase or the last few days of her

luteal phase, that urine pregnancy test is much more reliable.

Id. at 65:18-24. Dr. Kingston testified that “with the urine pregyaest that has ja
sensitivity of 25, the urine may reveal a pige result as early as three to four days
after implantation . . . [and)y seven days [after implantation], 98 percent will be
positive.” 1d. at 66:13-19. Dr. Kingston testifi¢dat seven days after implantation a
doctor acting within the standard of caruld be confident in the accuracy of the
pregnancy test.

A. [Dr. Kingston]: Ms. Veasley on September 9th was on day 29. Dr.
Almy could reasonably concludbat she has an average cycle
length, and she would . . . be more than 12 days from an expected
LH peak, and that the urine greancy test, a negative result means
to Dr. Almy that she is not pregnant.

Q. [Defendant’s counsel]: [I]f Dr. &hy assumed that this might be a
up to a 30-day cycle, when would she have —the standard of care
required her to determine ovulation would likely occur?

A. [l]f the cycle length is 30 days, the second half of the cycle or
known as the luteal phase is a constdt is 14 days, so that would
add two days, and you would sthat ovulation would occur on
approximately day 16.

Q When would the LH peak occur?

A. Around day 15.

Q And 12 to 13 days after day 15 would be what day of the cycle?

A. Wouldbeday...27t028....

Id. at 29:23-30:3. Dr. Kingston testified thetsed on the timing of the urine pregnancy
test in this case, Dr. Almy could reasonat#ly on the test to rule out pregnancy in
Veasley'!

Dr. Kingston testified that a doctorowld not use the pregnancy test resjlts

" The parties do not dispute that orPféenb_er 9, 2008, Dr. Almy inserted a
I\/{lge%e}LIZL)JD and that Veasley waregnant at that time tfe insertion. (ECF No. 48
a :
-16 - 12-cv-3053-WQH-WVG
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“alone to make a clinical dects about whether to place the IUDLY. at 66:23-25
Dr. Kingston testified that in addition toglpregnancy test relés;, a doctor would us
the date of the last mens#l period and “information @e whether Mrs. Veasley hg
been using birth control . . . I'd. at 67:1-10. Dr. Kingstotestified that the standa
of care required that Dr. Almye aware that on SeptemBeleasley might have be¢
pregnant. Dr. Kingston testified that “tlséandard of care required that Dr. Alr
obtain [a sexual] history either previouslyatdrthat visit if that was the first time s

saw her.”ld. at 53:6-10. Dr. Kingston stated,
Q.

A.
Id. at 56:7-19. Dr. Kingston testified,

Q. [Plaintiffs’ counsel]: If the patient gives a history of having
unprotected sex at a time when she may have been close to
ovulation, that would be impomé& information to Dr. Almy in
considering whether to go ahead with the IUD insertion that day;
correct?

A. [Dr. Kingston]: Correct.

Id. at 61: 9-13.

Plaintiffs contend that Dr. Almy actdzklow the standard of care because
failed to reasonably rule optegnancy before insertitige Mirena IUD on Septemby
9, 2008. Plaintiffs contend that Dr. Almyfssertion of the IUD, twenty-nine days aft

[Plaintiffs’ counsel]: Doctor, whdtam talking about is that if Dr.
Almy is evaluating Mrs. Vedsy for possible pregnancy on
September 9th, she needs to comsMrs. Veasley’s sexual history
between the last visit and September 9th; correct?

[Dr. Kingston]: Yes, but she s takes into account what had
occurred on her prior visit andiherior knowledge of the patient’s
history. You would not take thatformation in isolation to come to
a conclusion.

One of the things #t Dr. Almy was requed by the standard of
care to consider on September 2008, was Mrs. Veasley’'s sexual
history between the last visit and September 9th; correct?

That would be part of the entire history, yes.

ii. Discussion
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the start of Veasley’s LMP, was contrao/Mirena manufacturer's recommendati

the NHCP Family Medicine Departmentlieg, and Dr. Almy’'s own custom and

practice. Plaintiffs contend that it was tarly in the pregnancy for Dr. Almy to re
on the negative urine pregnancy test éasonably rule out pregnancy. Plaint

contend that “the standard of practice regdiDr. Almy to obtain a sexual history frgm

Veasley” prior to inserting the IUD. (ECF No. 108 at 21).

DN,

ly
ffs

Defendant contends that Dr. Almy cidt violate the standard of care because

Dr. Almy took steps to reasonably rule guegnancy similar to those steps taken
other reasonably careful healthcare prevsd Defendant contends that “ma
reasonably careful healthcare providersndo limit themselves to placing IUDs
women like Mildred Veasley to the first sewamys of their menstrual cycle.” (ECF N
111 at 27). Defendant contends that thaddad of care allowed Dr. Almy to rely ¢
the result of the urine pregnancy testréasonably rule oytregnancy. Defendalt
contends that at the insertion appointribkatstandard of care did not require Dr. Al
to ask Veasley about hensrl activity between her appiwment on July 31, 2008 ar
the appointment on September 9, 2008.

In this case, the parties’ experts agrex the standard of care required that
Almy reasonably rule out pregnancy beforgerting an IUD. Dr. Almy testified tha

Dr.
At

she reasonably ruled out pregnancy atSeptember 9, 2008 appointment by giving

Veasley a urine pregnancy test. Dr. Almstiked that at the time of the appointment,

Veasley “would have been 29 days, sodwd have been reasonably ensured th

negative [pregnancy test] wolldve been a true negatiVéECF No. 92 at 48:16-19).

Dr. Almy further testified that because she “counseled [Veasley] to use cond(
abstain from sex” at the initial visit only81, 2008, Dr. Almy reasonably conclud
that Veasley “was following the courisgy that [she] had set in motion.ld. at
50:2-10. Dr. Almy testified that it véaher custom and practice to “schedule
patient’s] appointment to be at the exgectime of the [mensial] cycle starting’
because “if she was bleeding, then | waoddreasonably ensured that she was or
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cycle.” (ECF No. 92 at 56:10-11).

Attrial, both parties’ expis testified that during thesarly stages of a pregnang
a woman will not have produced enough hCG hormone to result in a positive
pregnancy test. Dr. Phillips explained tha siandard of care when inserting an |

in a patient who is not onttih control, such as Veaglerequires that the IUD be

inserted “during the [menstal] cycle or immediately witin seven day of the cycle
because “we know physiologically that .is the time of the cycle where the mott
could not have gotten pregnaortis not pregnant currép.” (ECF No. 107 at 30:9
31:7). Dr. Phillips testified that a docttwould never want to place an IUD in
woman who is in the second half of hesmth, when she potentially had ovulated,
not until the period occurs so that you're cierthat she didn’t get pregnant during tl
cycle.” Id. at 22:24-23:3. Dr. Phillips testified thatthis case, a negative result on
urine pregnancy test did not reasonably auepregnancy. Dr. Phillips explained th
“there is going to be pproximately 10 to 11 days” when a woman “has he
conception and still will get aegative pregnancy testlt. at 28:7-10.

Dr. Kingston testified that the standarccafe allows an IURo be placed at an
time of a woman’s menstrual cycle as lagpregnancy can be reasonably exclu
Dr. Kingston testified that implantation kilown to occur seven days after ovulat
and that seven days after implantation {#8cent” of urine pregnancy tests with
sensitivity of 25 U/l “would be positive.” (ECF No. 93 at 65: 1-4). Dr. Kings
testified,

Q. [Plaintiffs’ counsel]: Doctor, sewadays after implantation is when
a doctor act[ing] within the standhof care could consider a
negative result to be reliable; correct?

A. [Dr. Kingston]: [A] physician wouldrt'take that in isolation. They
would put it into context with a pati€s menstrual history, with her
contraceptive history, and where she happens to be in her cycle.

A urine pregnancy test is moreliable the further along a woman
is in her luteal phase. If she isher early luteal phase or prior to
implantation, you wouldn’t rely othe urine pregnancy test. You
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might look at other factors.

If a woman is in her late luteal pg®or the lastew days of her
luteal phase, that urine pregnancy test is much more reliable.

Id. at 65: 5-24. Dr. Kingston testifiedat) assuming Veasley was on a 28 day cycle,
Dr. Almy could “reasonably conclude that..the urine pregnancy test result can be
relied upon because if Ms. Veasley wasfaat, pregnant, that urine pregnancy fest
should have been positive at thattmarar time in her cycle on day 2914d. at 29:24-
30:3. However, Dr. Kingston also testifigtht a patient’s history of sexual intercoufse
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close to the time of ovulation would havedm important information for Dr. Almy t
consider when deciding whether to indket IUD. Specifically, Dr. Kingston testifie

Q.

A.

[Plaintiffs’ counsel]: When you we referring to what that patient
has done prior to that visit in terms of her sexual activity and
contraception, you are referring taetimsertion visit of September
Oth; correct?

[Dr. Kingston]: Correct, but when you see a patient on that visit,
you also take into account the information that you would have
obtained from her in her history taking [sic] prior to that visit.

Doctor, what | am talking about kat if Dr. Almy is evaluating
Mrs. Veasley for possible pregmay on September 9th, she needs
to consider Mrs. Veasley's sexumastory between the last visit and
September 9th; correct?

Yes, but she also takes into aaat what had occurred on the prior
visit and her prior knowledge ofdtpatient’s history. You would
not take that information in isolation to come to a conclusion.

One of the things that Dr. mly was required by the standard of
care to consider on September 2008, was Mrs. Veasley’'s sexual
history between the last visit and September 9th; correct?

That would be part of the entire history, yes.

Id. at 55:25- 56:19.

In this case, Veasley was not mensingaat the time of the September 9, 2(
appointment. Dr. Phillips testified thaMgasley had a “consisteovulation” and was
on a 27- or 28-day menstrual cycle, on $apier 9, Veasley’s menstrual period wo
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have been a day or two lat&CF No. 107 at 27). Veasley testified that she had s¢
intercourse on August 23 or 24 and that ¢ghhought she might be pregnant at
appointment to insert the IUD. Veasleytiigsd that at her insertion appointment
one asked her about herxsal activity between her appointment on July 31, 2008
the appointment on September 9, 2008. égasas given a urine pregnancy test, i
the test came back negative.. Bimy then inserted the IUD.

The parties’ experts agreed that a upnegnancy test is not reliable at the ea

pxual
the
no
and
And

arly

stages of pregnancy. Therfias’ experts agreed that a urine pregnancy test wjith a

sensitivity of 25 international units pditer could begin to detect a pregnar

cy

approximately three to four days after irmupiation. Dr. Kingston testified that sevien

days after implantation a urine pregnanct tgould have a 98% accuracy rate ar

da

doctor acting within the standaofi care could rely on that test. Dr. Kingston testified

that “the doctor doesn’t use that informoat alone to make a clinical decision ab
whether to place the IUD.TECF No. 93 at 66). Dr. Kingsn testified that Dr. Almy
needed to take into account Veasley'stlie history,” including Veasley’'s sexu
history between the last visit and the Segden® visit. Dr. Phillips testified that
doctor “would never want to place an I[UDarnwoman who is in the second half of |
month, when she potentially had ovulateahtl not started her menstrual cycle beca
she may be pregnant. (ECF No. 107 at 22-23). Dr. Phillips testified that a ne
urine pregnancy test did not reasonably aulepregnancy in Veasley because she
not have been producing “enoug@G levels so that it catibe picked upon the urin
test.” 1d. at 29.

The Court finds that the standard of care required Dr. Almy to reasonab
out pregnancy. The Court finds that based on the testimony of the parties’ ¢
regarding Veasley’s menstrual cycle anddbeuracy of urine pregnancy tests at
early stages of pregnancy, Dr. Aimgutd not have reasonabielied on a negativ
urine pregnancy test to rule out pregnaan September 9. The Court concludes
under the facts of this case, Dr. Almy faitedeasonably rule out pregnancy by rely

-21 - 12-cv-3053-WQH-WVG

but
Al
a

ner
use
pgatiy
may
e

y rul
BXpel
the

a)
-

that
ng




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

upon the negative urine pregngriest without consideringeasley’s “entire history,]
including her sexual activity between her appointment on July 31, 2008 at
appointment on September 9, 20(#e ECF No. 93 at 56:19. The Court concluc
that Plaintiffs have met their burdenstfowing by a preponderance of the evideng
prove that Dr. Almy breached the standafatare by inserting the IUD because
Almy had not reasonably ruled out pregnancy.

B. NHCP Personnel and the Hospital Visits in January 2009

I. Expert Testimony

Plaintiffs’ expert, Dr. Phillips, testifek that the NHCP personnel violated 1
standard of care several times when Veasiewyt to the hospital in January 2009.
Phillips testified that the NHCP personneltfisseached the standasticare when the)

d th
les

e to
Dr.

he
Dr.

4

sent Veasley home on January 13, 2009 afterwent to the LDU on January 12 wjith

complaints of vaginal bleeding and crampiiy. Phillips testified that at that time tl
standard of care “required that [Veasley]dubmnitted to the hospital and to be giy
medications that would stop [her] contractions.” (ECF No. 107 at 64:7-9).

Dr. Phillips testified that at Veasls follow up appointment on January 2

ne

en

3’

2009, the standard of care required thatBazley recognize that Veasley’s bleeding

was caused by the retained IUD. Referrinyéasley’s health record from that vis
Exhibit 11, Dr. Phillips testified that Veagle risk level should not have been list
as “uncomplicated” becausgregnancy with aretainedD is “the most complicated
pregnancy a woman could havel. at 64:13-65:4. Dr. Phillips emphasized that p
to the visit on January 23, “rane had ever considered tlfite retained IUD] is th¢
explanation for why [Veasley] had beerdiling” even though that information w
on the problem list in Ve&sy’'s medical recordsld. at 67:6-14. Dr. Phillips testifie
that the standard of care required Dr. Bewzb hospitalize Veasley on January 2
so that she could be monitdreDr. Phillips testified, “iappears that [Dr. Beazley] h:
no—not no knowledge, bub assessment that this wdsgher risk situation by virtu
of the fact that [DrBeazley] didn't believe these thingseded more candftreatment.”
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Id. at 69:16-21.
When asked about Veasley's visit t@ thDU on late evening January 25, [
Phillips testified,

Q. [Plaintiffs’ counsel]: [T]he assement and plan from Dr. Lund, he
indicates that there is no changecervix, no clinical evidence of
abruption, continued uterine irritability. Do you see that?

A.  [Dr. Phillips]: I do.

Q. Andthen he states, “pre-viablgreater than 24 weeks, would then
consider steroids, possibly antibia@jand transfer, but at 23 weeks,
watchful waiting.” And then, “bectest, hydration, follow up in two
days as scheduled. Preterm ptextes given. Return if worsening
contractions, more bleeding, or gush of fluid.” Do you see that?

A. | do.

Did that plan comply with the standard of care on January 26th,
2009, the plan that Dr. Lund has documented?

A. Absolutely not. Again, this is an ongoing condition. The patient
required at this point certainly to be admitted, to stop those
contractions, to watch her carefully, and to know that even at 23
weeks, that there are —in oliterature, obstetrical and other
literature, that 23-week fetuses anel@an be viable, as in this case.
And that potentially watchful wang would not be the appropriate
management.

Id. at 73:5-25. Dr. Phillips testified thatetlstandard of care required that the L
administer tocolytic$ to Veasley. Dr. Phillips testified, that tocolytics would nof
contraindicated for a patient that was moactive labor and who did not have cervi
changes. Dr. Phillips explained,

A.  [Dr. Phillips]: [I]n this situationyvith this set of circumstances, with
this patient, with a retained IUDYou’re requiredo address those
contractions and the bleeding . . . .

Q. [Plaintiffs’ counsel]: What is it about Mrs. Veasley’'s specific
situation with the retained IlUD #h mandated the tocolytics? What
benefit with Mrs. Veasley not bey in labor would the tocolytics

2 Dr. Kingston defined tocolytic medication as “any medication used to |
stop or decrease uterine contranfi.” (ECF No. 93 at 40:3-5).
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have had as of January 20067

A. Itis because of the mechamdy which the IUD is causing the
contractions. The IUD presumably, and more likely than not by
medical certainty, was the causetloé contractions . . . The IUD
itself is the cause for the problemtbé contractions . . . . Itis well
known that an IUD retained pregnancy is at very high risk from
prematurity and preterm labor. i¢tthe cause. . . . This is a very
specific and unique situation.né the standard of care did require
that they stop those contractionstsat to minimze the . . . IUD’s
action on the uterus itself in causing the contractions.

Id. at 75:7-76:8. Dr. Phillips testified that the need to give steroids would depe
how the patient responded to tocolyticBr. Phillips testified that “[i]f there wa
evidence that the tocolysis or attempts ¢pgshe uterine contractions were failing, &
that there was going to be a high likelihabdt the baby would deliver, then it wou
have been appropriate to use the steraidiat time to acceleathe lung maturity.’
Id. at 77:22-78:2.

Referring to Veasley’s January 28, 2009ty[3r. Phillips testified that Veasley
discharge plan did not comply with thersdard of care. Dr. Phillips testified that,

Dr. Lifset actually recognizes thpteasley] has the IUD in place, has a
patient who has been having ongoimmiractions, ten-out-of-ten pain,
having bleeding, and yet he doesmhsider that the IUD is the source of
this. ... A reasonably, careful @ésician would clearly understand that

at this point, this patient is haviradj of her problems due to the IUD in
place. And the standardy@red at that point isertainly to aggressively
approach this patient by admitting her, placing her on tocolysis, and
aggressively managing her so thatea® salvage this pregnancy as best
as possible.

Id. at 81:11-22.
On cross-examination, Dr. Phillips ted that in the American Congress

nd O

ind
d

S

of

Obstetricians and Gynecologists (“ACO@Yactice Bulletin 127, Exhibit 108, states
“there may be times when it &ppropriate to administer tocolytics before viability . .

.." (ECF No. 100 at 20:12-14). HowevBr, Phillips admitted that he was not awsx
of any “medical textbook, journal, arti¢clenedical guideline, or other source” tt

recommends that a woman with an lUDavis experiencing preterm contractid
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should be admitted and tredtwith tocolytics.ld. at14:10-14. Dr. Phillips explaine

that the condition of a pregnant woman witletained IUD is so rare that it would “npt

warrant enough patients to makearticle . . . .'1d. at 114:14-15. He also testified tf
it would not be appropriate to condwtcontrolled study because “to randomiz
woman like that into a group that wouldnéceive those treatments” because of
high risk for premature deliveryd. at 114:4-115:2. Dr. Phillips stated that he had
personal experience giving tocolytics to agmant woman with an [UD in their uter

d

1at
e a
the

no

S

who is experiencing preterm contractionsd. at 129:16-19. DPhillips stated thjt
ny

80% of women experiencing preterm conti@ts stop having contractions without
intervention. Dr. Phillips stated that deasley’s last visito NHCP on January 2§
2009, Veasley was not in pre-term lal@cause her cervix was not dilated.

Dr. Kingston, Defendant’s expert, testifigtht the standard of care required t
physicians caring for Veasley in January 268%ware that Veasley was pregnant
had a retained IUD. Dr. Kingston testified,

if a woman conceives with an IUD jtace or if it is phced when an early
pregnancy exists, there is a mucleaer risk for a loss in the first
trimester of pregnancy. And in studtbat have tried to quantify that risk,
they've ranged from 40 to 50 percent first trimester loss rate . . . .
[W]omen who do not have an IUD ingade, the rate of miscarriage is 10
to 15 percent . . . . If you make it beyond the first trimester and into the
second trimester, the loss rate olyepreterm birth rate for women who
ha[ve] a retained IUD is roughly 18 percent.

(ECF No. 93 at 32:25-33:16). Dr. Kingstostiéed that the evaluation of a pregna
patient with a retained IUD “doesn’t change. in any way, only knowing that it is
risk factor, but the same physical examioatithe same lab tests would be done

patient who presents with those complawlt® is suspected to aa retained IUD or

who presents with those complaints wdmesn’t have that suspicion at allld. at
33:25-34:5. Dr. Kingston testified that e VVeasley went to NHCP with complair
of vaginal bleeding, cramping, and pain,

[Veasley] was evaluated systensatly and comprehensively including

history, a physical exam, and lab teitat were appropte based on the
complaints that she presented withnd at the conclusion of each visit,
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she was not found to have any acute issue[s] that would require
hospitalization.

Id. at 31:7-12.

Dr. Kingston testified that the standawtlcare did not require Veasley to
admitted to the hospital during any of vesits to NHCP because “she did not m
criteria for the diagnosis of preterm labotd. at 35:22-23. Dr. Kingston testified th

at all of the appointments, Veasley’s “gieal length was normalHer cervix was not

dilated, and as such she did not htneediagnosis of preterm labord. at 35: 23-25

be
cet
at

Dr. Kingston explained that Veasley “whaving preterm contractions, but pretgrm

contractions do not always translate into preterm lalddr.at 36: 18-20. Dr. Kingsto
explained that “[m]any if not most women in the third trimester and even the s
trimester of pregnancy have contractioms] etnat does not confer risk for preterm la

N

econ

DOr

and preterm birth in and of itselfld. at 36: 20-23. Dr. Kingston testified that Veasley

did not meet the criteria to be admitteddoly other diagnoses, such as placenta pi
or a placental abruption.

Dr. Kingston testified that the standasticare did not require treatment w
tocolytics. Dr. Kingston testified thatdolytics “are not generally recommended
women before the time of viability, which general is considered to be 24 we

gestation.”ld. at 40:12-14. Dr. Kingston testifid¢dat tocolytics may be given before

24 weeks “[i]f preterm birth is felt to henminent and there is no contraindication
tocolytics.” Id. at 40: 15-18. Dr. Kingston testifle¢hat tocolytics may be given tg
pregnant woman who is having intraabdominal stygout that even ithat case, if the

evia

th
for
ks

to
a

\1%4

woman was less than twenty-four weekgmant the standard of care does not re
the administration of tocolytics becautieere is no evidencéhat tocolytics ar

uire

effective. Referring to ACOG Practice Builel27, Exhibit 108, Dr. Kingston testifigd

that “[iln general, tocolytics are nohdicated for use before neonatal viabil
Regardless of interventions, perinatal moitlgidnd morality at that time are too hig

to justify the maternal risks assated with tocolytic therapy.ld. at 42:24-43:2. Dr,

Kingston testified that having an IUD might be a contraindication to tocolytics:
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Q. [Defendant’s counsel]: What abantthe context of, let's say, a
woman who is pregnant with a known IUD in place, would that
change the analysis of whertteat such a woman with tocolytics?

A. [Dr. Kingston]: No.
Whynot?

A. It would actually make me want to use tocolytics a lot less. There
IS no evidence that the tocolyswdl work, and in that situation |
would be concerned that it is a contraindication.

Q. Why might it be a contraindication?

A. So in women who have a retath I[UDs, one othe reasons that
preterm labor and preterm birthseres is because of intrauterine
infection, and if you suspect orghily suspect that your patient has
an intrauterine infection, tocolysis is actually contraindicated
because you don’t want to prolongthregnancy and keep the baby
in that dangerous environment.

Q. And besides being a danger te baby, would giving tocolytics in
the setting of a uterine infection caua potential risk to the mother
as well?

A. Yes. So a mother is at risk @ she has uterine infection. If it is
sustained of that progressing further to sepsis and even death, if i
becomes severe enough, and segfest her future fertility and put
her at risk of needingggressive interventions to treat that septic
infection.

Id. at 43:3-44:2. Dr. Kingston testified trsdte was not aware of any “reliable medical

resources” that recommend that tocolyticsibed in a preterm woman with a knoy
IUD in place who was experiencing pretecontractions but showed no cervi
changes.ld. at 44:3-6.

Dr. Kingston testified that the standard of care did not require the doct
administer “corticosteroid medications” Weasley because she was not in pret
labor and was at less thanemty-four weeks gestationd. at 51: 4-12. Dr. Kingsto
explained that “corticosteroids are given wlagpatient appears to be at imminent |

VN

cal

Drs
erm

5
isk

for preterm births, they are known to accelerate lung maturity, and they have been

shown to reduce risk for brain hemorrhage well as complications with a conditi
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called necrotizing enterocolitis, whichasisk for babies born prematurelyd. at 49:
21-50:1. Dr. Kingston testified that ¢mosteroids are recommended if a woma
“between 24- and 34-weeks gestation andisiseemed to be atnminent risk of
preterm birth and there are no contraindications to using corticostertdat’s0:4-6.
Dr. Kingston stated that there “is no consistgcientific evidencéhat corticosteroids
are beneficial in gestations less than 24 weeks.’at 51:1-3.

ii. Discussion

Plaintiffs contends that Defendant acbedlow the standard of care by failing
admit Veasley to the hospital and adminigdeplytics and antenatal steroids when
presented to the hospital on multiple oeeas from January 13, 2009 to January
2009. Defendant contés that the standard of care did not require admission |
hospital or the administration of tocolyticsamtenatal steroids, medications that wo
stop her contractions, becal&sasley was not in preteri@bor when she presented
the hospital and she was at less than twenty-four weeks gestation.

In this case, Dr. Phillips testified thiie NHCP personnel should have admit

JJ

she
28,

0 the
uld
at

ted

Veasley and administered tocolytics. Drilljis testified that there may be times when

it is appropriate to administer tocolyticStme twenty-four weeks gestation; however,

Dr. Phillips opinion was not supported by anydneal literature regarding the treatme
of women in Veasley’s condition with tocaigs. Dr. Phillips tesfied that he had n«
personal experience administering tocolytws woman in Veasley’s condition. L
Kingston testified that the standard cdre did not require the administration
tocolytics or steroids to pregnant men less than twenty-four weeks estimag
gestational age and to women who are npt@term labor. Dr. Kingston testified th
Veasley did not meet the criteria to beraitied at any time dung January 2009. Th
Court finds that even if, as Dr. Phillips tesd, tocolytics may have been administer
there is no evidence ineahrecord that #8 NHCP personnel were required by

standard of care to admit Veasley and administer tocoly8esN.N.V. v. Am. Assn.

Nt
)
)r.
of
ted
at
e
ed,
the

of Blood Banks, 89 Cal. Rptr. 2d at 903 (“The exisgi standard does not fault a medical
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professional for choosing among differentthugls that have been approved by
profession even if the choice later turns tmuhave been th@rong selection or ng
favored by other members of the professijonThe Court concludes that the NH(
personnel did not violate the standapfl care by not admitting Veasley a

administering tocolytics and steroid medicas because Veaslepregnancy was les$

than twenty-four weeks gestation and she was not in preterm labor.
V. Causation

Plaintiffs contend that “there 8o evidence, and no reason to suppose
Mildred Veasley would havlad anything other thaam normal pregnancy, and |
evidence, and no reason to suppose thahBa&/easley would va been anything by
neurologically normal” had Dr. Almy nabserted the IUD after Veasley beca
pregnant. (ECF No. 112 26). Defendant concedes tlitat “not arguing causatio
with regard to the insertion of the IUD.{ECF No. 111 at 44 n. 23). The part
stipulated that Brianna’s premature birthsrgasubstantial factor in causing her “seyv
to profound mental retardation,” and that égtreme prematurity and low birth weig
were substantial factors in causing hesuffer from medical problems. (ECF No.
at 7-8). The Court concludes the Dr. Almjéslure to reasonabplrule out pregnanc
before inserting the IUD was a substantause of Brianna’'s premature bir
Accordingly, the Court finds that Dr. Aimyfsilure to reasonably rule out pregnar
before inserting the IUD vga substantial factor in causing harm to Veasley
Brianna and that Plaintiffs are entitled to damages.
V. Damages

Section 1431.2(b)(1) of the California Civil Code states:

the

—

LP
d

-

es
ere
ht
A8

~

cy
and

[T]he term “economic damages”aans objectively verifiable monetary

osses including medical expenses, loss of earnings, burial costs, l0ss o{

use of property, costs of repair replacement, costs of obtaining
substitute domeéstic services, loss of employment and loss of business o
employment opportunities.

Cal. Civ. Code § 1431.2(b)(1)In tort actions, medical expeses fall generally into the

category of economic damagerepresenting actuakpuniary loss caused by t
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defendant’s wrong.”Hanif v. Hous. Auth., 246 Cal. Rptr. 192, 195 (Ct. App. 198
“The burden of proof is upon the party clamgidamages to proveathe has suffere
damage and to prove the elemengsdlof with reasonable certaintyPetersv. Lines,
275 F.2d 919, 930 (9th Cir. 1960). “[D]Jamages which are speculative, re
imaginary, contingent, or merely possibl@cat serve as a legal basis for recove
Frustuck v. City of Fairfax, 28 Cal. Rptr. 357, 371 (Ct. App. 1963).
A. Past Expenses
I. Past Medical Expenses
The parties agree that the amount of Bn@'s claim for past medical expens
exclusive of her claim for the care providagher family, is her Medi-Cal lien in th
amount of $1,875.41. The Court concludkat Plaintiffs are entitled to recov
$1,875.41 for past medical expenses.
ii. Reasonable Value of Extraordinary Parental Care
Plaintiffs contend that they arentitled to $180,961.70 in damages
extraordinary parental care provided teeBna based on the tasony of Mildred and
Rodney Veasley. Defendant contends that the Court should not award that
because Plaintiffs do not explain hdwey reached the total dollar amount.
In their pre-trial order, the plées agreed to the following:

If the Court finds in favor of plaiiff Brianna Veasley on the issues of

negligence and causation, she is entitled to recover the reasonable value

of gratuitously furnished home raing and attendance provided by her
family necessitated by &Defendant’s tortiousonduct, notwithstanding
the absence of any out-of-pocket exgiures. The measure of recovery
is the amount for which reasonalolympetent nursing and attendance by
others could have been obtained.

(ECF No. 112 at 32)kee also Hanif, 246 Cal. Rptr. at 198 (“It is established that °
reasonable value of nursing services reqlimgthe defendant’s tortious conduct m
be recovered from the defemdaven though the services were rendered by men
of the injured person’s family and withoaih agreement or expectation of paym:d
Where services in the way attendance and nursing aemdered by a member of t
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plaintiff’'s family, the amount for which thédefendant is liable is the amount for which

reasonably competent nursing and attendanagh®rs could have been obtained.

At trial, Rodney Veasley testified thae spends approximately an hour a
caring for Brianna. Mildred Veasley tegtid that after Brianna’'s birth, Rodney w
deployed for a year. Mildred Veasley tesitif that she spends, on average, “thre
four hours more a day” to care for Brianna than she spent caring for her son
same age. (ECF No. 102 at 35: 1-2). \kmatestified that she performs the followi
tasks for Brianna that she did not have to perform for her sons:

| feed her. | still have tohange her clothes still change her diaper, and
the ongoing potty training. Constanklgving to watch her throughout the
day because of her lack of knowingher surroundings of danger, and
hurting herself, her self-stimulation issues, her sleeping habits, not
sleeping through the night. We check on her at least three times
throughout the night. We’'re constantly checking on her.

Id. at 35: 5-12. Veasley testified thatakes about 15-20 minutes to feed Brian
Veasley testified that sheahges Brianna’s diaper 3-4 #wa day during the weeker
and twice a day during the weekhe evidence shows tHatianna was in the hospit
for approximately eight months after her birffhe Court concludes that Plaintiffs &
entitled to recover the reasonable values@ivices provided t@&rianna above an
beyond what would be requiréd take care of a non-imed child. The Court use
$18.86 as the hourly rate based on the hottdydant care rate set forth in the life ¢
plan developed by Plaintiffs’ life caregsiner, Carol Hyland. The Court awal
damages in the amount of $180,961-70.
B. Net Discount Rate

13 Brianna VeasIeP/ was bodanuary 2009. At triddrianna was approximate
6 years and 9 months old.i
the reasonable value of extramary parental care as follows:

Rodney: $18.86 x 1 (hour) x 365 (days) x 5 (years) = $34,419.50

Mildred: $18.86 x 3.5 (hours) x 365 (days) x 6 (years) and 1 month (30
days) = $146,542.20

Total = $180,961.70
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Damages awards based on future wages or future expenses “are
discounted to present value to accounttfer fact that a plaintiff, by receiving th
money in a lump sum, ‘up front,” will ing the sum and earn additional income fr
the investment.”Trevino v. United Sates, 804 F.2d 1512, 1517 (9th Cir.1986@yt.
denied, 484 U.S. 816 (1987). However, the efgeof inflation must be taken int
account so as not to under-compensate the plaidoffes & Laughlin Seel Corp. v.
Pfeifer, 462 U.S. 523, 537 (1983). “The presealue of a lump sum award may
determined . .. by calculating the differencens®n the market ratd interest and th
anticipated rate of inflation and then discbng by this real inters rate . . . ."Colleen

v. United Sates, 843 F.2d 329, 331 (9th Cir. 1987) (citifigevino, 804 F.2d at 1519).

“The discount rate should lbased on the rate of interest that would be earned g
best and safest investment$Teifer, 462 U.S. at 537 (internal citations omitted).
district court “should” not be reversed iifadopts a rate betweene and three perce
and explains its choice.Pfeifer, 462 U.S. at 548. “Once the trial judge choos;s

usua

e

om

0]

be

1%

n the
A
Nt

S a

discount rate, he must ‘apply it éach of the estimated annual installments, and then

add up the discounted installments to compute the awitdCarthy v. United Sates,
870 F.2d 1499, 1502 (9th Cir. 1989) (citidmaw v. United Sates, 741 F.2d 1202, 120
(9th Cir.1984)).

In this case, the parties’ experts agréed a net discount rate can be determiEed

by subtracting the inflation rata wage growth rate froméhinterest rate that will b
earned through investments in United Stdteasury bonds. The parties’ expe
presented testimony on the intgreate, wage growth ratend inflation rate that the
used to calculate the net discount rates wiias used to determine the present v
of Brianna’s damages.
I. Interest Rate

Plaintiffs’ economic expert, Robert Joloms testified that when calculating t
net discount rates he used 8% .interest rate, which isdtistatistical average intere
rate” of 90-day U.S. government bondafr@950 to 2014. (ECF No. 91 at 23:3-1]
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Johnson acknowledged that investing iiva-year treasury bond would “generall
yield a high rate of return, bhbe testified that a 90-ddpnd is better for flexibility and
for adjusting to future inflation ratedd. at 46:18-47:24. Johnson testified that if
were to purchase a longer-term bondwuwild risk having to sell the bond befg
maturity in order to make a payment when it is due. Johnson testified that ha
reinvest every 90 days for the rest of Bna’s life, more than 60 years, would not

a deterrent for investing @0-day bonds because it does cadt anything to reinves

and “the average person can go down . . . and they can reinvest that miahef.
48:12-25.

Defendant’'s economiexpert, Laura Dolan, testified that she used a 5.
interest rate to calculate the net discountstat@olan testified that she determined
interest rate by looking at a combinatiornadtorical data, current data, and publisl
forecast data on five-year treasury bonBslan testified that when determining t
interest rate, she gave “less weight'tlte decade of the 1950’s and 1960’s and n
weight “to the decades of the ‘70805s, and ‘90s and 2000s.” (ECF No. &468:
8-13). Dolan explained,

| do not combine historical with current with forecast. That is not
appropriate. I've looked at histoal different time periods, and current
and forecast as stand-alone items. | de tgsser weight to current interest
rates because for a couple factors, @re@anna’s age. We have very long
term calculations, so the interest rtitat is available today is going to be
quite different than what is going be available over the next 60 years,
so | do give much less weight to curtéata, as opposed to historical and
forecasted.

Id. at 66:15-24. Dolan testified thatvdé-year bonds are appropriate becaus
Brianna’s young age and life expectancy of mbam 60 years. Dolan testified that
“very long term calculations that continue 60tplus years” she uses an “intermed
term government bond” ratheiah “the shortest which wadibe 90 days or the longe
20 to 30 years.”ld. at 18:5-10. Dolan testifieddha five-year bond is consider
“safe” and “secure.ld. at 10-14. Dolan testified that she was “not recommendir

B5%
the
ned
he

hore

of the investment be made exclusivelyive-year government bonds . . . | don’t think
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it is wise to invest 100% of your money in one instrumend.”at 73: 6-10.

Plaintiffs contend that Dolan’s opinions are not credible because she “d
document anywhere how much weigheshas giving to each of the time perig
considered in formulating the interest rptetion of her net discoumate.” (ECF No
108 at 32). Defendant contends that@weirt should not use Johnson’s net discc

id nC
ds

hunt

rate because Johnson’s “selection of the short-term treasury bonds inappropriate

increases his present value cédtions.” (ECF No. 111 at 57).

The Court finds Dolan’s testimony crettand persuasive. A five-year bong
an intermediate bond that is “thest and safest investment[j[See Jones & Laughlin
Seel Corp., 462 U.S. at 537 (“The discount rate sliblogé based on thrate of interes

that would be earned on the bast safest investmentqfhternal citations omitted.)).

Tt

Dolan’s method of using a combination of historical, current, and published forecas

data for five-year bonds to calculdbe interest rates is reliabl8ee Trevino, 804 F.2d
at 1518 (“[W]e can base our estimates on long time periods that will diminish the
of shorter aberrational periods.”). BecaagBrianna’'s young age and life expectar
of more than sixty year$,the Court finds it is reasobke to use five-year treasu
bonds to determine the intereste. The Court concludesattbhased on the facts in tf
case, the proper interest rate for cilting the net discount rates is 5.85%.
ii. Wage Growth
Johnson testified that he calculated thg&growth in the United States to
4.1%. Johnson testified tha¢ derived that number leglculating the average week
earnings of private, nonagricultural indussrfrom 1950 until 2014 in the United Stat
Subtracting the wage growth rate of 4.18m the interest rate of 4.5%, Johng
calculated a 0.4% net discounate, which he used to calculate the present valug
lost earning capacity award.
Dolan testified that she calculated thegeayrowth in the United States to
3.1%. Dolan testified that she derivétht number by looking at “historical wayg

“The Court discusses Brianna’s lifgpectancy in detail in Section C.
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increases based upon the US Census Burdatesfor women with associates of &
degrees” for the past 25 years. (ECF 8bat 35:4-5; 76:8-12). Dolan testified tf
she “compared that historical wage growikh historical yields on intermediate tef
government bonds . . . [and] looked at curdatt and publishddrecasted data.ld.
at 35:4-8. Subtracting the wage growth r@it&.1% from the inteest rate of 5.85%
Dolan calculated a 2.75% neéiscount rate for a woman with an associates of
degree. Dolan testified th&ar a woman with a bachele degrees, she used a |
discount rate of 2.5%.

The Court finds Dolan’s testimony credilalled persuasive. Eluse of data fron
the United States Census Bureau for wagevtr for women with a bachelor’s degte
Is more reasonable under the facts in thig ¢han using wage growth for all priva
nonagricultural industries. Bmna is female and could have received a bache

degree. The Court concludigat 2.5% is the proper neiscount rate for calculating

the present value of Brianna'’s loss earning capacity award.
lii. Inflation Rates

To determine the inflation rate to beedsn calculating the net discount rate
the lifecare plans, Johnson testified thaseparated Plaintiffs’ lifecare plan into ty
general components of inflati, one that tracked medical inflation and one that tra
non-medical inflation. To determine thaflation rate for medical care, Johns
testified that he relied on tmeedical consumer price index. Johnson testified tha
global rate of inflation of all medal goods and services from 1950 to 2014

averaged about 5.4% per year. Johnson iegtihat he calculatethe inflation rate$

for the various medical components of theddre plan and determined that using
approach resulted in an intilan rate of 6.1%. Johnson ti#ied that he used the lows
rate of 5.4% when he calculated the nstdunt rate for medical inflation becaus
was a “more conservative” approach. (ENB. 91 at 42:4-12). Subtracting t
inflation rate of 5.4% fronthe interest rate of 4.5%phnson calculated a positive I

15The Court discusses Brianna’s edumadil attainment in detail in section D).
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discount rate of +0.9%. Johnson testifiedtthecause the rate of inflation is higl

than the interest rate, the Court would n&edpout more money in today because

rate of return is not going twe great enough to offset thdlationary. . . rate increase}

Id. at 70:25-71:2.
To determine the net discount rate fdufe care costs for non-medical care, s

as attendant care, consdorafiduciary, and supportesmployment, Johnson testifig

that he relied on the Consumer Price bndier calculating inflation rate. Johnsg
calculated an inflation rate for non-medieapenses, including attendant care, of 3.

Subtracting the inflation rate of 3.7% frahe interest rate @.5%, Johnson calculate

a 0.8% net discount rate, which he useddlzulate the presemtlue of future carg
costs for non-medical care.

Dolan testified that she callated several net discouates for future care item
based on the inflation rate for the spectfategory of care in the Defendant’s lifec:
plan. Dolan testified that it is more accuretealculate severalet discount rates fc
different categories of the services neededhe lifecare plan than to use few
categories. Dolan testified that she us2d&o net discount rater physician services
0% net discount rate for eargency room admission, aBb% net discount rate fq
medical equipment supplies. Dolan explaitied the difference in the net discountr
is based on the change in the increaspriges over time for example, “the pri
increases for ER admission is much higba average than the price increase
acquire medical equipment and suppliesthehigher the growth the lower the I
discount rate.” (ECF No. 94 at 47:6-11). Dolan testified that she determin
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expected growth in the various categobgdooking at the different categories of the

consumer price index. To determine thedigcount rate for attelant care, Dolan use

d

two sources—Home Care Salary & Benefits Report, a home care salary survey tr

measures price increases fmency-based, nonmedl caregivers that come to t
home and Occupational Emplogmt Statistics, a wage survey published by the Bu

of Labor that measures wage growth for home health and personal caregivers
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testified that the data from these sources shows that the wage growth for 3
caregivers is slower than inflation. Dol&astified that for attendant care, she use
3.0% net discount rate. Daolaestified that although it wadibe “simpler” to use leg

t-hor
2d a
S

categories of net discount rates, sucloe for medical goods and another for npn-

medical items, “it certainlis not as accurateld. at 48:19-21. Dolan testified that s
analyzed “specific components” because shdlfat “it is importanto be as detaile
and accurate as possible when doing these calculations Ld. .at' 48:23-25.
Plaintiffs contend that Dolan’s rehae on the Home Care Salary & Bene
Report was not appropriate. Plaintiffs nthtat Johnson testified that the report re

on national, rather than Stwetrn California data, and onlgflects data collected befoye

2012, which was before a new law went ieféect on January 1, 2014 that requi
home care workers to be paid minimwages and overtime, resulting in a 33-4
increase in the price of attendant care.

Defendant contends thattbhhange in the law i$iKely a one-time circumstanc

and any future inflation of those wages carekpected to follow historical trends .|. .

" (ECF No. 111 at 62). Defendant assénts “any increase ifattendant care] cos;
based on a change in federal law is already factored into Defendant’s econor

he
0

fits
es

red
1%0

S

nic

analysis,” noting that the costs for attentizare are higher in Defendant’s lifecare plan

than those provided by Plaintiffs’ lifecare plahd. Defendant contends that Dolaf
use of national rather than local statistis consistent with “Johnson’s use of

Consumer Price Index . . . [which] looksaatentire market of goods and services,
food, clothing, housing, energy, transportatiord’ at 60.

LS
he
ike

The Court finds Dolan’s testimony is cielé and persuasive. Dolan’s methjod

of calculating the net discount rate basedthe inflation rateof several differen
categories in the life care plan is matetailed and accurate than calculating
inflation rate of two categorse There is evidence thaetle was a change in the law

Tt

the

in

January 1, 2014 requiring that home camrkers be paid minimum wages and

overtime, which resulted in an increase indbst of attendant card.here is evidenc
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that the change in the law was a one-tmgeurrence. The parties’ life care pla
which were finalized in Agust and October 2014)clude an estimate for cost

attendant care that reflects the changéhm law. The Court concludes that it| i

reasonable to expect that the cost of attendare will increase at the historical rate

of inflation. The Courtconcludes that Dolan’s rehae on Home Care Salary
Benefits Report to calculate the inflatiotedor attendant care was reasonable.

Court concludes that under the circumstamdeiis case the inflation rates calcula
by Dolan are the proper rates.

iv. Conclusion

The Court concludes that tirgerest rate, wage growthte, and inflation rates
calculated by Defendant’s expert, Dolar e#asonable and tpeoper rates under the

circumstances of this case. The netalist rates calculated by Dolan account for

the

interest that Plaintiffs will receive on tidkamage award while assuring that Plaintjffs

will not be under-compensated by the effect of inflatidteifer, 462 U.S. at 537

(“However, the effects of ffation must be taken into account so as not to under-

compensate the plaintiff.”). The Couwrill use the net discount rates calculated
Dolan to determine the present vatlidlamages awarded to Plaintifsee Pfeifer, 462
U.S. at 549 (finding that a discount rate between 1% and 3% is presum
reasonable).

C. Future Medical Expenses

Under California law, Briann#s entitled to recover “objectively verifiab
monetary losses including medical expenses. ” Cal. Civ. Code § 1431.2(b)(1
“[D]Jamages which are speculagivremote, imaginary, ctingent, or merely possibl
cannot serve as a legal basis for recoveRristuck, 28 Cal. Rptr. at 371.

I. Life Expectancy
Plaintiffs’ pediatric neurology expeir. William Weiss, M.D., testified the

he spends approximately two-thirds of ime supervising a research lab focuse
tumors of the nervous system, teaching, and applying for grants. Dr. Weiss ¢
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that he spends approximately one-thirdhig time performing dect patient carg.

Weiss testified that determining life eegiancy was not a significant portion of
medical training, his research, or his duli practice. Dr. Weiss, testified that
physically examined Brianna. Dr. Weisstisd that Brianna’s life expectancy w
normal based on the fact that Briannaambulatory, has no seizures, and is
dependant on a tube for feeding. Dr. ¥¢etestified that after reviewing Dr. Day
report in the case and the papatsd, he subtracted &gr or two from Brianna’s life
expectancy because of her difficulty comnuating. Dr. Weiss testified that havil
attendant care would help mitigate Brianr@ifficulty communicating. Dr. Weiss alg
testified that Brianna had lower risk factéwsearly death, sucds drug abuse or mot
vehicle accidents. Dr. Weiss testified tBatanna’s life expectancy is 79 and a h
years.

Defendant’'s expert, Dr. Steven Day,.Phtestified that he is a statisticii

specializing in epidemiology whose reseafobuses on mortality, survival, and life

expectancy. Dr. Day testified that heshpublished in peer-review journals, focus

on life expectancy and survival analysis different populations of individual$

including those with developmental disabiliterdrain injuries. Dr. Day testified th
he did not physically examine Brianna, butreeiewed her medical records. Dr. D
testified that to determenthe Brianna'’s life expectancy he relied on a numbe
different studies and the repopsblished in those studies, such as mortality table
people with disabilities published by a govaent organization called the Pens
Benefit Guaranty Corporation. Dr. Dagstified that the important factor

determining Brianna’s life expectancy was fievel of intellectual disability.” (ECH

No. 110 at 50:2-7). Dr. Day testified that many studies show that people
intellectual disabilities are more likely &h the general public to die because
respiratory infections, digestive tract pretvls, and cancer. Dr. Day testified that

NS
he
NS
not

V’S

\1%4

with
of
he

used studies based on African-American females for the purposes of his calculatior

Dr. Day testified that he did not document tbkative weight he gave to the risk factt
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that were identified in each study; howevee testified that other epidemiologig

experts could “understand every step” thatook in coming to his opinion regardleg
of whether they agreed with his ultimate opinidd. at 44:1-4. Dr. Day testified th
Brianna’s life expectancy is 68.1 years.

Evidence at trial showed that Brianisacurrently healthambulatory, and ha
some self-feeding skills. The evidence skdwhat Brianna has not been hospitali
since 2010, that Brianna takes no medicatiand,that Brianna gets sick no more of
than her two older brothers. Both exgetestified that Brianna has a profol
cognitive delay that will effect her lifexpectancy. The Court finds that Dr. Day
expertise in calculating lifexpectancy credible and persuasive. Dr. Day’s work ma
focuses on mortality, survival, and life eqtancy whereas two-thirds of Dr. Weis

work is focused on tumors of the nervaystem. Initially, after examining Briannga,

Dr. Weiss opined that Brianna would haveormal life expectancy. However, af
reading Dr. Day’s report, Dr. Weiss coadéd that it was likely that Brianna wou
have a slightly lower life expectancy besawf her cognitive delays. The Court fir
Dr. Day’s opinion that Brianna’s inability to communicate will lower her
expectancy to be reasonable and persuadifie Court concludes that the evidenc
trial established life expectancy for Brianna of 68.1 years.
ii. Life Care Plans

The Court was presented with extemsexpert testimony regarding the futt
medical needs of Brianna. Experts for both parties prepared and submitted |
plans, which provide for the treatment ancedhiat Brianna will need for the remainc
of her life. The life care plans contaimsiar costs for Brianna'’s care needs and
“the main factor driving the differencaa economic damage calculations is
economists’ calculations of the pest cash value of those cost&&e ECF No. 111 a
54. Defendant contends, however, that@ourt should use its life care plan becs
Plaintiffs’ plan includes care that is n&aessary. Specifically, Defendant disputes
amount requested in the following areas: ptaigherapy, occupation therapy, spe
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therapy, physiatrist care, orthopedic camethotics, Botox, ophthalmologist, ca
management, counseling, acute hosp#ions, and emergency room Vis
Defendant also objects to the inclusiorsopported employment, a classroom aid,
education advocate, in the life care plan.

The Court has reviewed the life care gla@pared by Plaintiffs’ life care planne

Carol Hyland, and the life capdan prepared by Liz Holaéwicz, Defendant’s life car,

planer. The Court has considered théinemy regarding Brianna’s future life care

needs, as well as the testimony of expain&sses concerning these issues. The C
finds that the life care plans contain 8an costs for Brianna’'s care and that by
parties’ experts were credibéand reasonable. Both parties’ life care plans take
account the increase in cost for attendzarte workers. The Court concludes t
Plaintiffs have established by a prepondeeaof the evidence thatl of the items in

se
ts.
and

L

I,

e

ourt
hth
into
hat

Plaintiffs’ life care plan armedically reasonable and likely to be incurred for the future

treatment of Brianna’s injuries aaused by Defendant’s negligence.
lii. Conclusion

After reviewing all of the evidence at trighe Court concludes that Plaintiff
have proven by a preponderance of the eddeéhat Brianna is entitled to future c:
costs. In determining the amount to awainé, Court uses a life expectancy finding
68.1 years of age and Plaintiffs’ lifecareapl The Court applies Defendant’s
discount rates. The Court concludes tiiat future care costs portion of Briann
damages is $2,877,719.08ee Exhibit 81A at 4.

D. Lost Earning Capacity

California Civil Jury Instruction for LogEarning Capacity provides, “To recoV
damages for the loss of the ability to earn money as a result of the injury, [nd
plaintiff]l must prove the reasonable valudtwdt loss to [him/her]. It is not necess:
that [he/she] have a work history.” CAB303D “Loss of earning power is an elem
of general damages that mag inferred from the nature tfe injury, with or without
proof of actual earnings or income either befarafter the injury.The test is not whe
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the plaintiff would have earned in thdduve but what she could have earnedifliard
v. A. H. Robins Co., 196 Cal. Rptr. 117, 142 (Ct. App. 1983

California Civil Jury Instruction for Futudeost Earnings provides, “[To recov
damages for future lost earnings, [name of plaintiff]l must prove the amount of
one or more of the following: inconesrnings/salary/wagedhe/she] will be
reasonably certain to lose in the futaea result of the injury.]” CACI 3903C.

Plaintiffs contend that Dolan’s testimony is not credible because, on
examination, Dolan defined future lost eiawg capacity as “the amount of money t
an individual is reasonablgertain to earn . . . .” (ECF No. 108 at 33). Plaint
contend that “[tlhe definition that Ms. Daigestified to in Court as to lost earni
capacity was actually from theaufy] instruction regardinfuture lost earnings (CAQC
3903C) which refers to earnings that the mié ‘will be reasonably certain to lose
the future as a result of the injuryl.

Defendant concedes that “Plaintiffs acgrect that the phrasised by Ms. Dola
more closely tracks CACI 3903C'’s definitiohfuture lost wages than CACI 39030
definition of lost earning capacity . . .(ECF No. 111 at 63). Defendant contends
nevertheless, the Courhauld determine lost earning capacity damages base
Dolan’s analysis.

In this case, Plaintiff is entitled to recover for lost earnings capacity. At
Plaintiffs’ expert, Johnson, testified thabsk earnings capacity is the amount of mo

that a person would have had the capacitgda&e up to a set period in the workforcg.

(ECF No. 91 at 61:1-3). Defendant’s exp&dlan, testified tat her “understandin
of lost earnings capacity reflects the amafimhoney that an individual is reasonal
certain to earn, and thatwdhat I've calculated. | haveincalculated possibilities. I'v

insel

CIrOSS
nat
iffs
ng
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that
rd or

trial,
hey

D

calculated reasonably certgrobabilities.” (ECF No. 94 at 50:7-11). While Dolan

claims to have calculated Brianna’s futlwst earning capacity, the Court finds ti
Dolan testified that she used the amount of earnings that “an individual is reas
certain to earn,” which is the definition ffuture lost earnings, not future lost earn
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capacity. See CACI 3903C. After reviewing all of the evidence at trial, the C¢
concludes that Plaintiff$iave proven by a preponderaitéhe evidence that Briann
Is entitled to future lost earnings. In detning the amount to award, the Court fir
that the evidence supports Plaintiffs’ analydite Court finds that Brianna could h3
attained a bachelor’s degree, that Brianoald have receivedl.6% fringe benefitg
and that Brianna could have worked ushle was 65 years old. The Court app
Defendant’s net discount raté 2.5% to determine the present value of Brian
award. The Court concludes that Briamnantitled to lost earning capacity dama
in the amount of $1,401,879.08ee Exhibit 81B at 2.

E. Offset for Past SSI Payments

Attrial, Defendant presented eviderthat Brianna Veasley received $21,583
in Supplemental Security Income (“Spbetween November 13, 2012 and Novemn

1, 2015. Exhibit 80A at 6. Defendamntends that this amount “must be dedug

from any judgment against the United Stateavoid a double payment in violation
the waiver of sovereign immunity provided by the FTCA.

Plaintiff contends that although evidence of past SSI payment is admi
nothing “mandates that the Plaintiffs’rdages be reduced by the collateral sot
benefits.” (ECF No. 112).

California Civil Code section 3333.1 creata limited exception to the collate

source rule. It provides, in pertinent part,

(a) In the event the defendant so elects, in an action for personal injury
_au%alnst a health care provider bagpdn professional negligence, he may
introduce evidence of any amount pagah$ a benefit to the plaintiff as
aresult of the personal injury pursutothe United States Social Securit
Act, any state or federal incomesdbility or worker's compensation acf,
any health, sickness or mcome—dlsabllrl_?{urance, accidentinsurance that
provides health benefits or incordesability coverage, and any contract
or agreement of any group, organiaati partnership, or corporation to
provide, pay for, or reimburse thestaf medical, hospital, dental, or
other health care services. Wh#re defendant elects to introduce such
evidence, the plaintiff may introda evidence of any amount which the
Blalntl_ff has paid or confributed tesecure hIS_I’I?htO any insurance
enefits concerning which the defendant has introduced evidence.
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Cal. Civ. Code § 3333.1. W]here the injured person is receiving injury-related
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benefits payable from unfundgdneral revenues such bateeére to be deducted fro

any federal tort claims awardUnited Statesv. Harue Hayashi, 282 F.2d 599, 603 (9th

Cir. 1960). “The theory is that to the extent of such benefits compensation is 4
being made from the same unfunded seuwlrawn upon in paying the federal t
claims award.”ld. There is “no indication that Congress meant the United Sta
pay twice for the same injuryBrooksv. United Sates, 337 U.S. 49, 53-54 (1949). S
payments are financed from the genéualds of the United States Treasury.

The Court concludes that §1aSSI payments paid to Plaintiffs are prope
deducted from the damage award in orteavoid Defendant from paying twic
Brianna’s damages shalé offset by $21,583.00.

F. Non-Economic Damages

Section 1431.2(b)(2) of the Californi€ivil Code states that “the ter
‘non-economic damages’ means subjectivan-monetary losses including, but r
limited to, pain, suffering, inconvenience, ma suffering, emotional distress, loss
society and companionship, loss of cotison, injury to reputation and humiliation
Cal. Civ. Code § 1431.2(b)(2). Nomermmic damages may be awarded for
“emotional distress [that] arose from the ‘abnoreveent’ of participating in a neglige
delivery and reacting to the unexpected oote@f her pregnancy with resulting ‘frig
nervousness, grief, anxiety, worry, madi#tion, shock, humiliation and indignit

physical pain, or other similar distressBlrgess v. Super. Ct., 831 P.2d 1197, 1209

(Cal. 1992). Noneconomic damages may noawarded for “loss . . of affection,
society, companionship, love, and disruptdithe ‘normal’ routine of life to care fg
[Brianna] . .. ." Id.

I. Brianna Veasley

Plaintiffs request that the Cowvard $250,000, the maximum amount of ;rn—

economic damages permitted under California Civil Code Section 3333.2, to
Veasley. Cal. Civ. Code § 3333.2 (“ho action shall the amount of damages
noneconomic losses exceed two hundrdty fthousand dollars ($250,000).’
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Defendant concedes that “if the Courttatenines Brianna Veasley is entitled |to
noneconomic damages, the Court shouldravher $250,000.” (ECF No. 111 at 8p).

The Court concludes thhased on the injuries, Bnna Veasley is entitled {o
recover noneconomic damages to comperisatgin, suffering, physical impairment
and other nonpecuniary damages in the amount of $250,000.

ii. Mildred Veasley

Plaintiffs request that the Court awleé$250,000 to Mildred Veasley. At trig

Veasley testified that when Brianna viasn she suffered “severe” pain. (ECF No. 102

at 15:1-4). Veasley testified that whBnanna was born she wéerrified and did not
know whether her daughter was going to sugv Veasley testified that it was|a
“traumatic event.”ld. at 20:1. Veasley testified thette talks to her family, friends, or
pastor almost every day about what sfent through giving birth to Brianna. The
Court concludes that Mildred Veasley astitled to noneconomic damages in the
amount of $250,000.
111
111
VI. Conclusion
IT ISHEREBY ORDERED that Plaintiffare entitled to judgment in their favpr
against the United States. Pldiistiare awarded the following damages:
Economic Damages

Past Medical Expenses $1,875.41
Reasonable Value of Extraordinary Parental Care $180,961.70
Lost Earning Capacity $1,401,879.00
Future Care Costs $2,877,719.00
Offset for Past SSI ($21,583.00)
Total Economic Damages $4,440,852.11

Noneconomic Damages
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Brianna Veasley $250,000
Mildred Veasley $250,000
Total Noneconomic Damages $500,000

IT IS FURTHER ORDERED that the pargishall submit a joint status report
September 1, 2016. The@t will conduct a status conference on September 8,
at 9:30 A.M. in Courtroom 14B.

DATED: August 12, 2016

b i 2. Hé%aLr
WILLIAM Q. HAYES
United States District Judge
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