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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

TARA CAPRON, CASE NO. 12CV3059 JLS (RBB)
Plaintiff, | ORDER GRANTING
VS. DEFENDANT'S MOTION TO

DISMISS PLAINTIFF'S
COMPLAINT

JPMORGAN CHASE BANK:; AND

DOES 1-100, INCLUSIVE, (ECF No. 3)

Defendants

Presently before the cdus Defendant JPMorgadhase Bank’s (“Defendant
or “JPMorgan”) Motion to Dismiss Plaintiff€omplaint. (Mot. to Dismiss, ECF N
3). Also before the Courare Plaintiff Tara Capron’s (“Plaintiff’) response
opposition, (Resp. in Opp’n, ECF No. 7hdaDefendant’s reply isupport, (Reply ir
Supp., ECF No. 8). The motion hearingttivas set for February 21, 2013 was vac
and the matter taken under submission enghpers pursuant ©@ivil Local Rule
7.1(d)(1). Having considered the pas’ arguments and the law, the CZBRANTS
Defendant’s motion to dismiss.

BACKGROUND

This action arises out of a residential loan that Plaintiff obtained from
JPMorgan in the amount of $407,000 in November 208@eRequest for Judicial
Notice (“RJIN"), Exs. 1 & 2, ECF No. 3-2)The loan was secured by a deed of try
on real property located at 300 West Beech Street, #1710 in San Diego, Califg
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(Id.) Plaintiff defaulted on the loan asdbsequently reached an agreement with
JPMorgan to discharge her entire debt with the proceeds obtained from a shoit sale
of the property. Plaintiff's claims are based on attempts by a third party to collect
Plaintiff's past due payments prior to the short sale and on JPMorgan’s reportipg of
the short sale to various credit reporting agencies.

Plaintiff, proceeding pro se, commendad action by filing a complaint in
San Diego County Superior Court omdust 16, 2012, asserting eight causes of
action: (1) Libel; (2) Violation of California Civil Code secti1785.25; (3) Fraud,
(4) Breach of Contract; (5) Tortious Inierence with Business/Contract Relations;
(6) Violation of the Home Ownershand Equity Protection Act (“HOEPA”), 15
U.S.C. 8§ 1639(f); (7) Violation of the Fair Debt Collection Practices Act, 15 U.S.C.
8§ 1692; and (8) Violation of the Rosentkair Debt Collections Practice Act,
California Civil Code section 178§Notice of Removal, Ex., 1 6, ECF No. 13.
On December 26, 2012, Defendant removedsthit to federal court on the basis df

federal question jurisdiction. (Notice Bemoval, EFC No. 1). On January 2, 2012,
Defendant filed the motion to dismiss tleturrently before the Court. (Mot. to
Dismiss, ECF No. 3).
LEGAL STANDARD
Federal Rule of Civil Procedure 12(b)(6) permits a party to raise by motion
the defense that the complaint “failfs] state a claim upon which relief can be

! Defendant requests that the Court¢imlily notice the foIIowin%documents: (D
the 8rant deed for the real property at &sIRIJN, Ex. 1, ECF No. 3-2); and, (2) the
deed of trust that encumbers thegerty, (RIJN, Ex. 2, ECF No. 3-2). _

In rulln% on a motion to dismiss, a coaray consider a document not physically
attached to the plaintiff's pleading if it®ntents are alle%ed the complaint and its
authenticity not disputed?arrino v. FHP, Inc, 146 F.3d 699, 705-06 (9th Cir. 1998),
sugerseded by statute on other groundsatedtin Abrego Abrego v. Dow Chem. Jo.
443 F.3d 676,681 ﬁ9th Cir. 2006) court may also consider a document “upon which
the plaintiff's complaint necessarily reliesld. at 706. The complaint in this matter
either references or necessa_rllty relipen each of the documents for which Defendant
requests judicial notice. Plainfiff domet oppose the requesir does she challenge
the authenticity of the documisn Accordingly, the CourGRANTS Defendant’s
request for judicial notice.

?Pin cites to exhibits utilize the page numbers assigned by CM/ECF.
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granted,” generally referred to as a motiordismiss. The Court evaluates wheth
a complaint states a cognizable legal thearg sufficient facts in light of Federal

Rule of Civil Procedure 8(a), which requires a “short and plain statement of th
claim showing that the pleader is entitled to relief.” Although Rule 8 “does not

er

e

require ‘detailed factual allegations,’..it [does] demand[] more than an unadorned,

the-defendant-unlawfully-harmed-me accusatiéshcroft v. Igbgl556 U.S. 662,
678 (2009) (quotinddell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007)). In oth
words, “a plaintiff's obligation to provide the ‘grounds’ of his ‘entitle[ment] to
relief’ requires more than labels and conclusions, and a formulaic recitation of
elements of cause of action will not ddvwvombly 550 U.S. at 555 (citinBapasan
v. Allain, 478 U.S. 265, 286 (1986)). “Nor does a complaint suffice if it tenders
‘naked assertion[s] devoid durther factual enhancementifbal, 556 U.S. at 678
(citing Twombly 550 U.S. at 557).

“To survive a motion to dismiss, a colamt must contain sufficient factual
matter, accepted as true, to ‘state a claimelief that is plausible on its faceld.
(quotingTwombly 550 U.S. at 570kee alsd-ed. R. Civ. P. 12(b)(6). A claimis
facially plausible when the facts pléallow[] the court to draw the reasonable
inference that the defendantlieble for the misconduct allegedd. (citing
Twombly 550 U.S. at 556). That is not to say that the claim must be probable,
there must be “more than a sheer possibihgt a defendant has acted unlawfully
Id. Facts “merely consistent with’ a def@ant’s liability” fall short of a plausible
entitlement to relief.ld. (quotingTwombly 550 U.S. at 557). Further, the Court
need not accept as true “legal cosatuns” contained in the complaintd. This
review requires context-specific analysis involving the Court’s “judicial experie
and common senseld. at 679 (citation omitted) “[W]here the well-pleaded fact
do not permit the court to infer more thida@ mere possibility of misconduct, the
complaint has alleged-but it has not ‘show[n]'—‘that the pleader is entitled to

er

the

but

1ce

UJ

relief.”” Id. Moreover, “for a complaint to be sinissed because the allegations give
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rise to an affirmative defesel[,] the defense clearly stiappear on the face of the
pleading.”"McCalden v. Ca. Library Ass/955 F.2d 1214, 1219 (9th Cir. 1990)
(internal quotations omitted3uperseded by rule on other grounds as stated in
Harmston v. City & Cnty. of San Francis&®?7 F.3d 127 (9th Cir. 2010).

Relevant here, the Court has a duty ter#dly construe a pro se’s pleadings.

See Karim-Panaht. L.A. Police Dep;t839 F.2d 621, 623 (9th Cir. 1988). “Pro s
complaints are to be construed liberalhdanay be dismissed for failure to state &
claim only where it appears beyond doubt that the plaintiff can prove no set of
in support of his claim that would entitle him to relieBarret v. Belleque544 F.3d
1060, 1061-62 (9th Cir. 2008) (citation anternal quotation marks omitted).
However, the court’s liberal interpretai of a pro se complaint may not supply
essential elements of theath that were not pledvey v. Bd. of Regents of Univ.
Alaska 673 F.2d 266, 268 (9th Cir. 1982).

If a court grants a motiondasmiss, it should also grant leave to amend
“unless [it] determines that the allagan of other facts consistent with the
challenged pleading could not possibly cure the deficiendyéSoto v. Yellow
Freight Sys., Inc957 F.2d 655, 658 (9th Cir. 1992) (quotiBghreiber Distrib. Co.
v. Serv-Well Furniture Cp806 F.2d 1393, 1401 (9th Cir. 1986)). In other words
where leave to amend would be futile, the Court may deny leave to aifSeadd.
SchreibemDistrib. Co, 806 F.2d at 1401.

ANALYSIS
1. HOEPA Claim
Under HOEPA, a borrower may rescintban or recover damages if the
lender fails to disclose certain terms at closing. 15 U.S1638(f). Here, Plaintiff
seeks to do both. JPMorgan moves to dismiss Plaintiff's HOEPA claim on the
ground that it is barred by the statute of limitations.

A borrower’s right to rescind her loamder HOEPA expires three days afte

the transaction. 15 U.S.C. § 1635(a). Tight can be extended up to three years
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however, if the creditor fails to provide centanaterial disclosure and two copies
the consumer’s notice of right to cancel. 8§ 1635(f). If extended, the right to re
Is completely extinguished at the end of the three year pefied.Beach v. Ocwen
Fed. Bank523 U.S. 410, 412 (1998ee also Miguel v Country Funding Cqrp09
F.3d 1161, 1164 (9th Cir. 200Z¥pnsumer Solutions REO, LLC v. Hille6568 F.

of

5CINC

Supp. 2d 1002, 1008 (N.D. Cal. 2009) (holding that the same statute of limitatipns

for TILA claims applies to HOEPA claims)n other words, “equitable tolling doe
not apply” to recission claims “evefthe lender never made the required
disclosures.”Morfrin v Accredited Home Lendenso. 09CV792-WQH-BLM, 201(
WL 391838, at *4 (S.D. Cal. Jan. 26, 2010) (citations omitted).

A borrower alleging damages under HOE®Ast bring his claim within one
year of the occurrence of the g violation. 15 U.S.C. § 1640(€pnsumer
Solutions REO, LL{3658 F. Supp. 2d at 1008 (N.D. Cal. 2009). Under limited
circumstances, however, equitable tolling may apply to “suspend the limitation
period until the borrower discovers or Hajsasonable opportunity to discover the
fraud or non-disclosure that form the basis of the TILA actidfirig v. California
784 F.2d 910, 915 (9th Cir. 1986). A plaintiff who seeks equitable tolling must
establish that “despite all due diligenbe,was unable to obtain vital information
bearing on the existence of the clainganta Maria v. Pac. BelR02 F.3d 1170,
1178 (9th Cir. 2000¢pverruled on other grounds by Socop-Gonzalez v, 2N3
F.3d 1176, 1194-96 (9th Cir. 2001) (en banc).

Here, according to the deed of trust tbatured the loan at issue, Plaintiff's
loan transaction was completed on Noventhet006. (RJIN Ex. 2, at 24, ECF No
3-2). Plaintiff did not file her lawsuit until August 16, 2012, at which time both
one- and three-year limitation periods haglsed by almost five years and three
years, respectively. (Notiacd Removal, Ex. 1, ECF No. 1)hus, Plaintiff's
rescission claim is time-barred. Plaintifiamages claim is also time-barred, unl

equitable tolling applies.
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At the pleading stage, a plaintiff s@ads the benefit of equitable tolling must
allege facts sufficient to demonstrate thla¢ could not have fscovered the allege
violations by exercising reasonable diligenc€6peland v. Lehman Bros. Bank
No. 09CV1774-WQH-RBB, 2011 WL 9503, at *6 (S.D. Cal. Jan. 3, 2011). Pla
does not plead any facts here that couddipibly establish equitable tolling, other
than alleging that Defendant made specifisrepresentations with regard to the
loan’s terms, including, but not limited,tthe annual percentage rate. (Notice of
Removal, Ex. 1, 1 64, ECF No. 1).

Plaintiff fails to adequately pleadj@aitable tolling because she does not of
any facts suggesting that, despite diligehce, she was unable to obtain “vital
information bearing on the estence of [her] claim.”Santa Maria 202 F.3d at
1178. Although Plaintiff alleges that Defgant made specific misrepresentations
about loan terms, Plaintiff does not eaipl why these actions prevented her from
suing for nearly six years after the loaansaction and nearly five years after the
statute of limitations had expired. Accorgly, equitable tolling does not apply he
and Plaintiff's HOEPA claim for damages is also time-barred.

3. FDCPA Claim

In her only other federal cause of action, Plaintiff alleges that Defendant
violated the Fair Debt Collection &utices Act (“FDCPA”), 15 U.S.C. § 1692.
Plaintiff appears to contend that Defentaiolated sections 1692(c) and 1692(d).
Section 1692(c) prohibits a debt collector from communicating “with a consum
connection with any debt . . . at thensumer’s place of goloyment if the debt
collector knows or has reason to know that the consumer’s employer prohibits
consumer from receiving such communication.” 15 U.S.C. § 1692(c)(a)(3).
Section 1692(d) prohibits a debt collector from “engaging in any conduct . . . tc
harass, oppress, or abuse payson in connection with the collection of a debt.”
U.S.C. § 1692(d).

To state a claim under section 1692, the complaint must allege that the

-6 - 12¢v3059

P~

ntiff

er

orin

the

15




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

defendant is a “debt collectorlzenberg v. ETS Servs., LLR89 F. Supp. 2d 1193
1199 (C.D. Cal. 2008}%ee also Garcia v. Wachovia Mortg. Cqre76 F. Supp. 2d
895, 911 (C.D. Cal. 2009). The FDCPA defines a “debt collector” as any perst
who is engaged in a “business the princpapose of which is the collection of ar
debts or who regularly collects or attempteadiect any debt owed or asserted to
owed....”15U.S.C. § 1692(a). Creditors of the debt at issue are explicitly €
from the definition of “debt collector.” § 1692a(6)(F)(i@arcia, 676 F. Supp. 2d g
911. An allegation that the defendant Islabt collector” must be more than a be

legal conclusion and must be supporteddmnts demonstrating that the defendant]i

either engaged in a business the principal purpose of which is to collect debts
regularly collects or attempts to collect deBiwvain v. CACH, LLC 699 F. Supp. 2¢
1109, 1112-13 (N.D. Cal. 200%ee also Keshishian v. AFNI In8lo. CV 12-4204
GAF (SSx), 2012 WL 5378819, at *2 (C.D. Cal. Nov. 1, 2012) (holding that “a
conclusory statement that a defendantdglat collector is insufficient to survive
dismissal.”).

Furthermore, to state a claim under section 1692(d), the plaintiff must al$

sufficiently allege that Defendant wéattempting to collect on a debtlzenberg
589 F. Supp. 2d at 1199. Defendants that are communicating with consumers

or

L ==

simply to provide information or to foreclose on a property are not “collecting gn a

debt” forpurposes of the FDCPACasault v. Federal Nat'| Mortg. Ass, No. CV
11-10520-DOC(RNBXx), 2012 WL 6861701, at *9 (C.D. Cal. Nov. 26, 2012);
Durland v. Fieldstone Mortg. C, No. 10CV125 JLS (CAB), 2011 WL 805924, af
*5 (S.D. Cal. Mar. 1, 2011) (citinTina v. Countrywide Home Loa Inc., No. 08
CV 1233 JM (NLS), 2008 WL 4790906, at *7 (S.D. Cal. Oct. 30, 2008)). A me
conclusory allegation that a defendansweollecting on a debt” will not survive a
motion to dismiss.Casault 2012 WL 6861701 at *9. A complaint must instead

provide facts plausibly establishing that the defendant was attempting to colleg

debt. Id.

-7 - 12cv3059

ton




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

Here, Plaintiff alleges that Defentteengaged in a campaign of telephone
harassment at Plaintiff's place of employment, “including but not limited to” phg
calls occurring on four different dates@ctober 2011. (Notice of Removal, Ex. 1
1 66, EFC No. 1). Plaintiff further alleges that she notified Defendant verbally
in writing that she could not receive aaition calls at work and that Defendant
continued to call following the noticeld( at 1 67—68). Plaintiff also alleges tha
Defendant caused a collection agency, Allisternational Credit Corp. (“Allied”),

to engage in similar action against the plaintiffl. &t § 69). Nonetheless, Plaintiff

fails to plead facts establishing that either JPMorgan or Allied are “debt collect
under the FDCPA, Plaintiff makes no allegations indicating that either Defends
Allied is principally engaged in the business of collecting debts or regularly col
debts. Further, Plaintiff does not plead any facts plausibly establishing that the
purpose of the alleged phone calls was to collect on a debt. Therefore, Plainti
complaint fails to state a cognizable claim for violation of the FDCPA and must
dismissed.
4. State Law Claims

As the Court is dismissing Plaintiff's federal claims, albeit with leave to
amend, the Court declines to exer@gspplemental jurisdiction over the remaining
state law claimsSee28 U.S.C. § 1367(c)(3). Plaintiff's state law claims are alsc
dismissed without prejudice.

CONCLUSION

For the reasons explained above, the CGRANTS Defendant’s motion to
dismiss. Plaintiff's federal claims aB@SMISSED WITHOUT PREJUDICE .
Pursuant to 28 U.S.C. § 1367(c)(3), theu@ declines to exercise supplemental
jurisdiction over Plaintiff’'s remaining state law claims, and thus those claims al
alsoDISMISSED WITHOUT PREJUDICE .

The Court will afford Plaintiff an opportunity to amend her complaint to sf
I
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a cognizable federal claim. Plaintiff make an amended complaint addressing t
deficiencies noted by the Court within 21 daythe date that this Order is
electronically docketed.

IT1S SO ORDERED.

DATED: July 10, 2013

E%norab e Janis L. Sammartino

ited States District Judge
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