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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

JOHN B. KENNEY, CASE NO. 13cv248-WQH-JLB

Plaintiff, ORDER
VS.

CITY OF SAN DIEGO.et al,
Defendants

HAYES, Judge:
The matters before the Court are {1¢ Motion for Reconsideration, filed k

228

Yy

Plaintiff (ECF Nos. 85, 97); (2) the Mons to Supplement the First Amended

Complaint, filed by Plaintiff (ECF Nos. 10804, 109); and (3) the Motions to Dismi
filed by numerous Defendants (EGes. 93, 107, 110, 119, 120).
l. Background

On January 30, 2013, Plaintiff John B. Kenney, proceegnagse filed a
Complaint in this Court. (ECF No. 1). On September 20, 2013, the Court grat
part and denied in part the motion terdiss the Complaint filed by Defendants Q
of San Diego, San Diego R Department, William Lam®wne, Jerry Sanders, Sc
Thompson, Kaseyelee Lawrence, David Starmd Jan Goldsmith (collectively, “Cit
Defendants”). (ECF No. 20). In thensa Order, the Court granted the motion
dismiss filed by the San Diego Sheriff’'s Department (“Sheriff's Departmeld?).

On October 21, 2013, Plaintiff filed arBi Amended Complaint. (ECF No. 21).
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On January 28, 2014, the Court granted the motions to dismiss portions of th
Amended Complaint filed by the City Defemdsiand the Sheriff's Department. (E(

No. 33). In the January 28, 2014 Order ourt listed the nine causes of actj

against various City Defendanthich were not dismisse&ee idat 22-23. The Cou
presumes familiarity with the January 2814 Order and the other orders and fili
in this action.
[I.  Motion for Reconsideration

Plaintiff requests that the Court recates the rulings in the January 28, 20
Order which were adverse to PlaintiffECF No. 85). Plaintiff contends that
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adequately pled each of his assertedseawf action against each of the mowving

Defendants, and the Court etii@ dismissing certain clainagainst certain Defendan
and striking certain allegations. Plaintiffexnatively requests leawo amend the Firs

ts
b1

Amended Complaint. Plaintiff also requesitat “the Court excuse itself for obvious

bias.” Id. at 19. In a separate motion, Pldirfiled exhibits in support of the Motio
for Reconsideratioh. (ECF No. 97).

The City Defendants filed oppositionsttee Motion for Reconsideration, al
Plaintiff filed replies. (ECF Nos. 88, 96, 100, 105).

A. Request for Reconsideration

Reconsideration is an “extraordinary remedype used sparingly in the intere
of finality and conservatiownf judicial resources.”Kona Enters. Incv. Estate of
Bishop 229 F.3d 877, 890 (9th Cir. 2000) (qamdn omitted). “[A] motion for
reconsideration should not be grantedeath highly unusual circumstances, unless
district court is presented with newly disered evidence, committed clear error, ¢

there is an intervening chge in the controlling law."Marlyn Natraceuticals, Inc. .

Mucos Pharma GmbH & Cp571 F.3d 873, 880 (9th Cir. 2009) (quotation omittg
After review of the Motion for Reconsidéi@n and the prior orders issued int

_ ! Plaintiff's motion to file exhibitsn supPort of the Motion for Reconsiderati
is granted. (ECF No. 97). Plaintiff'sqeest for leave to aemd the First Amende
Complaint is discusseddfra.
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case, the Court concludes that Plaintdbes not present the Court with nev
discovered evidence, does not establishttteCourt committed clear error, and df
not establish an intervening change thre law. Accordingly, the Motion fg
Reconsideration is denied.

B. Request for Recusal

“The standard for recusal ... is whet a reasonable perswith knowledge o

all the facts would conclude the judge’spantiality might reasonably be questionef.

Taylor v. Regents of the Univ. of G893 F.2d 710, 712 (9th Cir. 1993) (quotat
omitted). “To warrant recusal, judicial bias must stem from an extrajudicial so
Id. (citation omitted). “[A] judge’s prior dverse ruling is not sufficient cause 1
recusal.” Id. (quotation omitted).

Plaintiff requests that the Court recuse the grounds that the Court’s pr
rulings in this case and a prior case wateease to him. Plaintiff has not alleg
judicial bias from an extrajudicial source alltiff’'s request that the Court recuse its
from this case is denied.

[11.  Motionsto Supplement the First Amended Complaint
Plaintiff moves for an order allowing&htiff to supplement the First Amends

Complaint with two exhibitsSeeECF Nos. 102-1, 102-203-2, 104-2, 109 at 13-14.

The docket reflects that the motions arepposed. Pursuant to Civil Local Ry
7.1(f)(3)(c), Plaintiffs motions to suppiment the First Amended Complaint :
granted. (ECF Nos. 103, 1a/)9). The two exhibits arensidered part of the Fir
Amended Complaint, which is the optiva pleading. (ECF Nos. 21, 102)Any
further amendment or supplement to the operative pleading must be done by
motion for leave to amend the First Ameddomplaint, accompanied by a copy of

proposed amended pleading, which sballentitled “Second Amended Complaint.

Any amended pleading must be completatself without reference to any prif

2 Plaintiff filed the First Amended Complaint twice, on October 21, 2

without the two exhibits (ECF No. 21), aNrch 14, 2014, with #atwo exhibits (ECH

No. 102). Apart from the exhibitgthe two filings are identical.
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pleading. SeeS.D. Cal. Civ. L.R. 15.1.
V. Motionsto Dismiss

The following Defendants have filed mding Motions to Dismiss the Fir
Amended Complaint: Bret Jacobus (ECF. N8), Jeffrey Foshag (ECF No. 107), 1
City Defendants (ECF No. 110), variotederal Defendants (ECF No. 119), 3
Gordon Pettus (ECF No. 120).

A. Standard of Review

The majority of the pending Motions Basmiss are brought pursuant to Fedg

he
nd

bral

Rule of Civil Procedure 12(b)(6). Rule 1Y@®) permits dismissal for “failure to stal:e
0

a claim upon which relief can be granted.” ARdCiv. P. 12(b)(k Federal Rule
Civil Procedure 8(a) provides that “[a]galding that states a claim for relief m
contain ... a short and plain statement ef¢laim showing that the pleader is entit
torelief.” Fed. R. Civ. R8(a)(2). Dismissal under Rul2(b)(6) is appropriate whe
the complaint lacks a cognizable legal themrgufficient facts to support a cogniza
legal theory.See Balistreri v. Pacifica Police Dep301 F.2d 696, 699 (9th Cir. 199(
“[A] plaintiff's obligation to provide tle ‘grounds’ of his ‘entitle[ment] to relief
requires more than labels and conclusiamsl a formulaic recitation of the eleme
of a cause of action will not doBell Atl. Corp. v. Twomb|y650 U.S. 544, 555 (2001
(quoting Fed. R. Civ. P. 8]). “To survive a motion to dismiss, a complaint

contain sufficient factual matter, acceptedirag, to ‘state a claim to relief that |i

plausible on its face.”Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (quotimigrombly
550 U.S. at 570). “A claim has facial p&ility when the plaintiff pleads factu
content that allows the couatdraw the reasonable inference that the defendant is
for the misconduct alleged.ld. (citation omitted). “[T]hetenet that a court mu
accept as true all of the allegations contadimea complaint is inapplicable to leg
conclusions. Threadbare recitals of the elements of a cause of action, suppq
mere conclusory statements, do not suffickel.” (citation omitted). “When there a
well-pleaded factual allegations, a court should assume their veracity an
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determine whether they plausibly gitrge to an entitlement to reliefld. at 679. “In

sum, for a complaint to survive a motiordiemiss, the non-conclusory factual conte
and reasonable inferences from that contanist be plausibly suggestive of a cldi
entitling the plaintiff to relief.”Moss v. U.S. Secret Sery72 F.3d 962, 969 (9th Cir.

2009) (quotations omitted).

Pro secomplaints are held to a less stringgstandard than formal pleadings
lawyers. See Haines v. Kerned04 U.S. 519, 520 (1972). pro seplaintiff's
complaint must be construed liberallydetermine whether a claim has been sta
See Zichko v. Idah@47 F.3d 1015, 1020 (9th Cir. 2001). Howevegmaselitigant’s
pleadings still must meet some minimum threshold in providing the defendan
notice of what it is that it allegedly did wron&ee Brazil v. U.S. Dep’t of Ngw6

F.3d 193, 199 (9th Cir. 19953ge also Ghazali v. Morad6 F.3d 52, 54 (9th Cit.

1995) (“Although we construe pleadings liberally in their fayag selitigants are
bound by the rules of procedure.”).
B.  Bret Jacobus
Defendant Bret Jacobus (sued as “Bijattoves for the dismissal of all clain
against him in the First Amended Complgntsuant to Rule 12(b)(6). (ECF No. 9
Plaintiff opposes the Motion to Dismiss, and contends that the First Amg

Complaint adequately pleads claims for relief against Jacobus. (ECF No. 118).

The sole specific reference to Jacobushe First Amended Complaint is tl
reference to “Brett” in the following passage:

Throughout Plaintiff Kenney’s time he in Scam Diego he has been
surveilled, monitoredrad interfered with by th8cam Diego - San Diego
Security Network, Cubic Corp. L-B..S. Security Associates, Pinkertons,
Pinkerton Governmental Services, SAIG/co Corporation, and others,
including their agents in the only place Plaintiff was allowed to live in San
Diego, 5076 Saratoga Ave. including its owner, ex-Duke
Cunninghamesque ‘Naval Fighteild® Gordon Pettus, Paul ‘Pablo’
Martin, who had previously enterd®laintiff's home Wlth his partner,
psychiatrist and e-mail, electroniasgaillance pretexter Allison, ormerI?/
of Apt. #6, 5076 Saratogae. San Diego, Randal Holmes, (or Randall K.
Holmes, or Randall Kenneth Holme®rmerly of Apt. #9, 5076 Saratoga
Ave. and of Pinkerton’s &/or Pinke®n Governmental Services (PGS)
&/or U.S. Security Services, and leis-wife Dina Holmes, and his ‘boss’
Jim Clark of PGS and the Sandgp Regional Chamber of Commerce;
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and Brett, formerly of Apt. #3, prestly Apt. #6, 5076 Saratoga Ave., and

of Tyco Corporation, and SAICnd Mitch, presently of Apt. #3, 5076

Saratoga Ave. and of computerak Matthew of APt. #5, 5076 Saratoga

Ave. and his previous roommate and head-hunter Bernardo, formerly of

Apt. #5, 5076 SaratogAve, as well as probably all other present

occupants of 5076 Saratoga Ave.

All of the herein mentined Defendants are sued defamation, invasion

of privacy, [negligent infliction of ewtional, dlstressl] &/or [intentional

infliction ‘of emotional distress], otheivil rights violations, and other

causes of action as they are discovered.
(ECF No. 102 at 31see alsd&ECF No. 21 at 31 (same))n opposition to the Motiof
to Dismiss, Plaintiff contends that “Defgant Jacobus has acted as an agent und
color of law of other state actors,” andldmtiff pled such ‘conspiratorial role(s
relating back to the various pertinent Dedants, often as ‘AlDefendants,’ in nearl)
every allegation of causes of actions.” (ECF No. 118 at 4, 7).

After review of the motion, the oppositiand the First Amended Complaint, t
Court finds that the allegations of the E#snended Complaint fated to Jacobus “ar
conclusory and not entitleéd be assumed truelfjbal, 556 U.S. at 680-81 (“[Plaintiff
pleads that [defendants] ‘knew of, condonaal] willfully and maliciously agreed {
subject [him]' to harsh conditions of camément ‘as a matter of policy, solely
account of [his] religion, race, and/ortimaal origin and for no legitimate penologic
interest.” The complaint alleges that [dedent] Ashcroft was thiprincipal architect’
of this invidious policy, and that [defendant] Mueller was ‘instrumental’ in adoj
and executing it. These bare assertions ... amount to nothing more than a ‘fo
recitation of the elements’ of a constitutal discrimination claim.... As such, t
allegations are conclusory and naotied to be assumed true.”) (quotiigrombly 550
U.S. at 555). To the extent the First Arded Complaint alleges Jacobus is liable
a claim of conspiracy pursuant to 42 U.S.C. 8§ 1985(3), that claim is dismissed
reasons discussed in the January2P84 Order (ECF No. 33 at 5-FJee RK Venture!
Inc. v. City of Seattle807 F.3d 1045, 1056 (9th Cir. 2002) (“To bring a cause of a
successfully under 8§ 1985(3), a plaintiff maeimonstrate a deprivation of a rig

motivated by some racial, or perhaps otheewelass-based, invidiously discriminatc
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animus behind the conspiratoastion.”) (quotation omitted)see also United Bhd. ¢
Carpenters & Joiners of Ampcal 610, AFL-CIO v. Scot63 U.S. 825, 837 (198!
(8 1985(3) was not “intended to reach qurecies motivated by bias towards oth
on account of thegconomiasiews, status, or activitieserez-Sanchez v. Pub. Blc
Auth, 531 F.3d 104, 108-09 (1st Cir. 2008) (a m&jmf courts that have considers
the issue have held that “§ 1985(3) provides no remedy for animus on the b
political beliefs”) (collecting cases). The tan to Dismiss filed by Jacobus is grant

C. Gordon Pettus

Defendant Gordon Pettus movesthe dismissal of all claims against himin

f
)

ers

he

First Amended Complaint pursuant to Rule 12(b)(6). (ECF No. 120). Plaintiff opEose

the Motion to Dismiss, contending thatt®s is in default and the First Amend
Complaint adequately states a olaagainst Pettus. (ECF No. 127).
1. Default
On February 18, 2014, Plaintiff filed a praaffservice as to Pettus. (ECF N
43). On April 25, 2014, Pettus filed the Mmtito Dismiss. (ECF No. 120). On M
13, 2014, Plaintiff filed a request for entryddfault as to Pettus. (ECF No. 124).
May 15, 2014, the Clerk of the Court entbdefault as to Pettus. (ECF No. 128).

d

Federal Rule of Civil Procedure 55(appides: “When a party against whom a

judgment for affirmative relief is sought hisled to plead or otherwise defend, g
that failure is shown by affidé or otherwise, the clerk nstienter the party’s default
Fed. R. Civ. P. 55(a). Couttave held that the filing of an untimely motion to disn

nd

1SS

constitutes defending an action within theaming of Rule 55(a), and the clerk should

not enter default when the regties made after the filing of the motion to dismiSge
Hudson v. State of N.(158 F.R.D. 78, 80 (E.D.N.C. 19%pllecting cases¥ee alsg
Tweh v. GreenNo. GLR-12-2360, 2013 WL 6259863, at *2 (D. Md. Dec. 2, 2(
(same). The Court will apply this rule inighcase, in light othe general rule the
“jludgment by default is a drastic step appraj@only in extreme circumstances; ac
should, whenever possible, be decided on the mefidsited States v. Signed Pe
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Check No. 730 of Yubran S. Mestd5 F.3d 1085, 1091 (9th Cir. 2010). This

particularly true in light of the absenoé any showing of prejudice to Plaintiff in

setting aside the entry of defaulEf. id. at 1095 (“To be prejudicial, the setting as
of a [default] judgment must result in greater harm than simply delaying resolut
the case.”) (quotation omitted). Accordingly, the Court finds good cause to se
the entry of default against Pettus pursuaritederal Rule of Civil Procedure 55(q
2. Motion to Dismiss

The sole specific reference to Pettus in the First Amended Complaint
reference to the “owner” of “5076 Saratoga Ave.,” the Baxke Cunninghamesqu
‘Naval Fighter Pilot’ Gordon Pettus.(ECF No. 102 at 3kee alsd&CF No. 21 at 3]
(same)). For the reasons the Court grditite Motion to Dismiss filed by Jacobus, |
Motion to Dismiss filed by Pettus is granted.

D. Jeffrey Foshag

Jeffrey Foshag, proceeding pro se, movestie dismissal of all claims again
him in the First Amended Complaint pursuamRule 12(b)(6). (ECF No. 107). Ti
docket reflects that Plaintiff has not filad opposition to Foshag’s Motion to Dismi

Foshag is not named in the First Amen@ednplaint, and Foshag asserts that
sole allusion to Foshag in the First Amedd&omplaint is “probably all other prese
occupants of 5076 Saratoga Ave (ECF No. 102 at 31see alsd&ECF No. 21 at 3!
(same)). For the reasons the Court grdittie Motion to Dismiss filed by Jacobus, &

pursuant to Civil Local Rule 7.1(f)(3)(cthe Motion to Dismiss filed by Foshag|i

granted.

E. City Defendants

The City Defendants filed a Motion to$dniss the March 14, 2014 version of
First Amended Complaint (which, as discukadove, is identical to the October !

_ * The full quote from the First Amendé&bmplaint is set out above during t
discussion of the Motion to Dismiss filed by Jacobus.

_ * The full quote from the First Amendé&bmplaint is set out above during t
discussion of the Motion to Dismiss filed by Jacobus.
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2013 version of the First Amended Complagxcept for two exhibits). (ECF No. 1!
(Motion to Dismiss); ECF No. 102 (Mardil, 2014 First Amended Complaint); E(
No. 21 (October 21, 2013 First Amended Cdaimt)). The City Defendants seek
dismiss the same causes of action they sdoghsmiss in their Motion to Dismiss tf
first version of the First Amended Comipiga and the CityDefendants additionall
request that the Court strike as immatktihe second exhibit of the October 21, 2(
version of the First Amended Complaint. The docket reflects that Plaintiff has ng
an opposition to the City Defendants’ pending Motion to Dismiss.

For the reasons stated in the January 28, 2014 Order granting th
Defendants’ prior Motion to Dismiss thérst Amended Complaint, and pursuant
Civil Local Rule 7.1(f)(3)(c), the pem Motion to Dismiss filed by the Cit
Defendants is granted. Thé&yDefendants’ request to #a the second exhibit to tk
First Amended Complaint is denied without prejudice to renew the objection
exhibit at a later date. The claims aggtithe City Defendaatwhich were listed a

pending in the January 28, 2014 OrdseECF No. 33 at 22-23) remain pending. T

Answer filed by the City Diendants on February 10, 20140ENo. 34) is construe
as the City Defendants’ Answer teetMarch 14, 2014 First Amended Complaint.

F. Federal Defendants

The U.S. Department ¢domeland Security, Federal Protective Service, [
Office State & Local Law Enforcement, U.3ustice Department, the Federal Bur
of Investigation, the FBI Joint Terrorisirask Force, Counter Terrorism Informati
Center, the Central Intellegnce Agency, the Drug Enfment Administration, U
Military, Border Patrol, the Navy, other /ved Military Services, and U.S. Governmgd
Intelligence Offices & Officers in San Dieg@oollectively “Federal Defendants”) moy
to dismiss all claims against them in #iest Amended Complaint pursuant to Fedg
Rule of Civil Procedure 12(b)(1) (lack aflgect-matter jurisdiction) and Federal R
of Civil Procedure 12(b)(6) (failure to statelaim). (ECF No. 119). Plaintiff oppos
the Motion to Dismiss. (ECF No. 121).
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The United States, as a sovgre is immune from suitUnited States v. Mitchel

445 U.S. 535, 538 (1980}t is axiomatic that Congssional waiver of sovereign

iImmunity is a prerequisite to anyisbrought against the United StatedRoberts v
United States498 F.2d 520, 525 (9th Cir. 1974). TlUaited States “may not be su
without its consent and the terms of saohsent define the court’s jurisdictiorBaker
v. United States817 F.2d 560, 562 (9th Cir. 1987A waiver of sovereign immunit)

as contained in any statute “will be striatignstrued, in terms afs scope, in favor of

the sovereign."Lane v. Pengb18 U.S. 187, 192 (1996). “Party bringing a cause (
action against the federal governmegeats the burden of showing an unequivc
waiver of immunity.” Baker, 817 F.2d at 562.

With respect to causes of action 193nd 12, which allegelaims pursuant
42 U.S.C. 88 1983 and 198%81983 and 1985 impose liability upon a ‘person,’
a federal agency is not a ‘person’ viitlthe meaning of these provisionslachetta v

United States653 F.3d 898, 908 (9th Cir. 201(9itations omitted). The Firs

Amended Complaint fails to identify specifindividual federal agents who might
subject to suit pursuant Rivens v. Six Unknown Named Fed. Narcotics Agd0®
U.S. 388 (1971).Cf. F.D.I.C. v. Meyer510 U.S. 471, 484-87 (1994) (holding thg
Bivenscause of action may not be broughtiagt a federal agency). The Fi
Amended Complaint also fails allege in a non-conclugomanner how any individua

federal agents violated Plaintiff's constitutional righee 1qbal556 U.S. at 680-81;

see alsavloss 572 F.3d at 969-7Xwai Fun Wong v. United State373 F.3d 952
966-67 (9th Cir. 2004). Plaintiff has faileddleow an unequivocal waiver of immun
as to causes of action 1, 2, 9 and 12 agahesfederal agencies listed in the F
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Amended Complaint, and to the extent thelsims are being made against individual

federal agents, they are digsed pursuant to Rule 12(b)(6).

With respect to Plaintiff's remaining causes of action, alleging claims pur
to state law (causes of action 3-8 and 10-PRintiff's suit may be maintained on
pursuant to the Federal T&@taims Act (“FCTA”). See F.D.I.C. v. Craftl57 F.3d 697
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706 (9th Cir. 1988) (“The FTCA is the @usive remedy for tdious conduct by th
United States....”) (citations omitted). Thenig of an administrative claim with th
appropriate federal agency pursuant2® U.S.C. § 2675(a) is a jurisdictior
prerequisite to filing an FTCA lawsuiBee Brady v. United Stajed 1 F.3d 499, 50
(9th Cir. 2000). “Because the requirementrssdictional, it musbe strictly adhereq

to.

compliance with the FTCA’s admstrative exhaustion requiremer@ee Gillespie V.

Civiletti, 629 F.2d 637, 640 (9th Cir. 1980) (“The timely filing of an administra
claim is a jurisdictional prerequisite tioe bringing of a sutinder the FTCA, and, &
such, should be affirmativelyleged in the complaint. A district court may dismis
complaint for failure to allege this jsdictional prerequisite.”) (citation omitted).

Plaintiff fails to dlege in the First Amended Complaint, or in his oppositio
the Motion to Dismiss, that he complied with the administrative exhaustion requir
of the FTCA. Accordingly, all state lagauses of action must be dismissed purs
to Rule 12(b)(1). The Motion to Dismiss the Federal Defendants is granted.
V. Conclusion

IT IS HEREBY ORDERED that Plaintiff'sotion to file exhibits in support ¢
the Motion for Reconsideration is grantadd Plaintiff's Motion for Reconsideratig
is denied. (ECF Nos. 85, 97).

IT IS FURTHER ORDERED that Plaintiff's motions to supplement the |
Amended Complaint are granted, as dssad above. (ECF NdR)3, 104, 109). Any
further amendment or supplement to therapive pleading must be done by filing
motion for leave to amend the First Amedd&omplaint, accompanied by a copy of

Id. (quotation omitted). Plaintiff beatbe burden of affirmatively alleging
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the

proposed amended pleading, which shall be entitled “Second Amended Compjaint.

IT IS FURTHER ORDERED that the Mions to Dismiss filed by Jacobu
Pettus, Foshag, the City Defendantsd dhe Federal Defendants are granted
discussed above. (ECF N@&s3, 107, 110, 119, 120). All claims dismissed by
Order are dismissed without prejudice. The default entered against Pettus is s
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(ECF No. 128).

DATED: June 30, 2014

i D A
WILLIAM Q. HAY

United States District Judge
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