Kenney v. San Diego, City of et al

© 00 N O 0o A W N P

e I
N B O

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Doc. 33
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA
JOHN B. KENNEY, CASE NO. 13c¢v248-WQH-DHB
Plaintiff, ORDER
VS.
CITY OF SAN DIEGO.et al,
Defendants

HAYES, Judge:

The matters before the Coare (1) the Motion to Dismiss, Motion to Strike g
Motion for a More Definite Statement RelatedPlaintiff's First Amended Complair
(“Motion to Dismiss”), filed by Defendant8ity of San Diego (“City”), San Dieg
Police Department (“SDPD”), William Lesdowne, Jerry Sanders, Scott Thomps
Kaseyelee Lawrence, David Stum, and Jald&uoith (collectively, “City Defendants’
(ECF No. 26); and (2) the Motion to Dismiss First Amended Complaint file
Defendant San Diego Sheriff's Department (“Sheriff's Department”) (ECF No.
l. Background

On January 30, 2013, Plaifitdohn B. Kenney, proceedingro se filed a
Complaint in this Court. (ECF No. 10n September 20, 2013, the Court grante
part and denied in part the motions to dismiss the Complaint filed by the
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Defendants and the Sheriff's Department. (ECF No. 20).

On October 21, 2013, Plaintiff filed arBi Amended Complaint. (ECF No. 21).

A. Allegations of the First Amended Complaint

On October 14, 2011, “Plaintiff was laviffigat San Diego City Plaza, located
B St., San Diego ... (SD Plaza), peacefullgreising his 1st Am@dment rights of Fre
Speech,” when “Plaintiff personally wassaulted 4 times by viaus SDPD cops
including, two times having his arm aggsevely assaulted ithh a ‘flesh-ripper’
device.” Id. at 10. During the last of the foassaults on October 14, 2011, an SO
officer “grabbed [Plaintiff] by the throat and then slammed him to the ground ¢
back,” and sprayed Plaintiff in the face with pepper sptdy.

On November 2, 2011, “Plaintiff was lamify driving to SD Plaza, in order to

peacefully express his 1st Amendment rights,” when Plaintiff honked his hc
express “support of the Occupy movementthedlemonstration(s) against the banl

Id. at 10-11. Defendant Thompson, an SRffizer, “wrote Plaintiff up for ‘illegal use

of horn,” which resulted ifPlaintiff being fined $235.00ld. at 11.
On December 9, 2011, “Pldifi was lawfully at SDPlaza, peacefully exercisin
his 1st Amendment rights Bfee Speech,” when Plaintiffas “summarily handcuffe

... and arrested” by “[s]everal SDPD officerdd. “Despite violating no law, being

arrested at 11:30 pm on timght of 12/9/2011, and the fact his fiance and ot

contacted Defendant Sheriff's departmevithin 2-3 hours, ... and promptly paid

$400.00 in bail, they were unable to doything because Plaintiff was not ‘in t
system’ until 12:30 pm the next day, pdlte posted bail at that time, called
Sheriff’s office again at 4pm, yet still he svaot released until almost 21 hours lats
Id.

On January 31, 2012, “Plaifi was lawfully at SDPlaza, peacefully exercisin
his 1st Amendment rights of Free Speéawhen two SDPD officers “grabbe
Plaintiff’'s bag and, liteddy, ran away with it.”ld. at 12. Plaintiff informed the officel
and Defendant Lawrence, &DPD officer, that the bag belonged to hild. The
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officers drove away with Plaintiff's bag, wilh was eventually returned to Plaint
“nearly 20 hours later.”ld. The bag “had been tharghly searched, disorganizg
some parts damaged, and some afrfiff’'s possessions were missingd.

On March 24, 2012, “Plaintiff was peaadly and lawfully driving his wife

home” when Defendant Stum, an SDBBicer, wrongfully stopped and tickete

Plaintiff for making “a ‘rolling stop.” Id. at 13. “Plaintiff contested this illeg
targeting and paid yenather fine of $235.00.'ld.

As a result of these five incidenthie First Amended Complaint asserts
following causes of actior(1) violation of civil rights under 42 U.S.C. § 1983;
unlawful policies, customs or habits und@rJ.S.C. § 1983; (3) negligence; (4) asse
(5) battery; (6) false arrest/detentiorurdue delay and malicious prosecution;
negligent and/or intentional infliction of etnanal distress; (8) violation of civil right
under California Civil Code 88 51 & 52;)(6onspiracy under 42 U.S.C. 88 1985(3
1986 and/or California Pen&@ode 182; (10) stalking; (11) defamation; and (
invasion of privacy. Plaintiff requestsropensatory, statutory and punitive damag
declaratory and injunctive relief, and attorney’s fees and costs.

B.  Motions to Dismiss

On November 4, 2013, the City Defendafiied their Motion to Dismiss. (EC

No. 26). The City Defendants contend ttiegt following claims of the First Amende

Complaint should be dismissed for faduio state a claim upon which relief can
granted pursuant to Federal Rule ofiCRrocedure 12(b)(6): (1) the ninth cause
action for conspiracy; (2) the tenth causadtion for stalking; (3) the eleventh cat
of action for defamation; (4) all of Plaiffts state law claims relating to the Octok
14, 2011, November 2, 201hc&December 10, 2011 incidents; (5) the first caus
action for violation of civil rights unde42 U.S.C. § 1983 against the City and
SDPD; (6) all causes of action agaidstry Sanders, Willianhansdowne and Ja
Goldsmith; and (7) the fourth, fifth, tenéimd eleventh causes of action against SI
Officers Thompson, Lawrence and Stum. Tty Defendants move strike portions
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of the First Amended Complaint pursuanfemeral Rule of CivProcedure Rule 12(f).

The City Defendants move for a more defirgtatement with respect to all remaini
causes of action pursuant to Fed®&uale of Civil Procedure Rule 12(e).

On November 4, 2014, the Sheriff's Department filed its Motion to Dis
pursuant to Federal Rule of Civil Procedure 12(b)(6). (ECF No. 27).

On December 2, 2013, Plaintiff filed oppositions to the Motions to Dist
(ECF Nos. 29, 30). Plaintiff contends ttta Motions to Dismiss should be denied :
requests an award of sanctions.

On December 5, 2013 and December 9, 2DEBendants filedeplies in suppor,
of their Motions to Dismiss. (ECF Nos. 31, 32).

[I.  Discussion
A. Standard of Review
Federal Rule of Civil Procedure 12(b)(6)més dismissal for “failure to stat

a claim upon which relief can be granted.” AHRdCiv. P. 12(b)(k Federal Rule of

Civil Procedure 8(a) provides that “[a]galding that states a claim for relief m
contain ... a short and plain statement ef¢laim showing that the pleader is entit
torelief.” Fed. R. Civ. R8(a)(2). Dismissal under Rul2(b)(6) is appropriate whe
the complaint lacks a cognizable legal themrgufficient facts to support a cogniza

legal theory.See Balistreri v. Pacifica Police Dep301 F.2d 696, 699 (9th Cir. 1990).

“[A] plaintiff's obligation to provide tle ‘grounds’ of his ‘entitle[ment] to relief
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requires more than labeladconclusions, and a formulaic recitation of the elements

of a cause of action will not doBell Atl. Corp. v. Twomb|yb50 U.S. 544, 555 (2001
(quoting Fed. R. Civ. P. 8]). “To survive a motion to dismiss, a complaint
contain sufficient factual matter, acceptedirag, to ‘state a claim to relief that
plausible on its face.”Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (quotimigrombly
550 U.S. at 570). “A claim has facial p&oility when the plaintiff pleads factu
content that allows the court to draw teasonable inference ttiae defendant is liabl
for the misconduct alleged.ld. (citation omitted). “[T]he tenet that a court m
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accept as true all of the allegations contdimea complaint is inapplicable to leg
conclusions. Threadbare reds of the elements of @use of action, supported
mere conclusory statements, do not suffickel” (citation omitted). “When there a
well-pleaded factual allegations, a cowstiould assume their veracity and th
determine whether they plausibly gitge to an entitlement to reliefld. at 679. “In

sum, for a complaint to survive a motiordismiss, the non-conclusory factual conte
and reasonable inferences from that contanist be plausibly suggestive of a cldi
entitling the plaintiff to relief.”"Moss v. U.S. Secret Servié&2 F.3d 962, 969 (9th Cir.

2009) (quotations omitted).

Pro secomplaints are held to a less stringstandard than formal pleadings
lawyers. See Haines v. Kerned04 U.S. 519, 520 (1972). pro se plaintiff's
complaint must be construed liberallydetermine whether a claim has been sta
See Zichko v. Idah@47 F.3d 1015, 1020 (9th Cir. 2001). Howevegmaselitigant’s
pleadings still must meet some minimum threshold in providing the defendan
notice of what it is that it allegedly did wron&ee Brazil v. U.S. Dep’t of Ngw6

F.3d 193, 199 (9th Cir. 19953ge also Ghazali v. Morad6 F.3d 52, 54 (9th Cir.

1995) (“Although we construe pleadings liberally in their fayawg selitigants are
bound by the rules of procedure.”).
B. City Defendants’ Motion to Dismiss
1.  Section 1985 Conspiracy
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The City Defendants contend that thathicause of action fails to plead the

required elements of a claim for cpirecy pursuant to 42 U.S.C. § 1985{3JECF

1 The Court addresses the argumenttha order they are presented in
Motion to Dismiss.

2 The title page of the First Amend€dmplaint indicates that the ninth cal

of action alleges a claim pursuant tdifdania Penal Codg§ 182 and 42 U.S.C. 8§ 1986

in addition to 42 U.S.C. § 1985(3). (ECF .\t at 1). California Penal Code § 1
and 42 U.S.C. 8 1986 are not reférenicetthe ninth cause action itselgee idat 50.

Thereis nogrivate right of actionrfeiolation of P@al Code § 182See Harvey v. City

of S. Lake TahqeNo. CIV S-10-1653, 2011 WL 3501687, at *7 (E.D. Cal. Aug
2011). A claim for violatiorof 42 U.S.C. 8 1986 can be stated only if the comp
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No. 26-1 at 10-11). Plaiff contends that the ninth cause of action, and ather

allegations in the First Amended Complaaritich are incorporatelly reference in th
ninth cause of action, adequately pleadoéation of 8 1985(3). (ECF No. 30 at 19-2
Section 1985(3) provides a civil remedy tmnspiracies to deprive a person

class of persons of equal protection of the laws or of eqivdeges and immunitieq.

See42 U.S.C. § 1985(3%riffin v. Breckenridge403 U.S. 88, 101-02 (1971). To st;
a cause of action under 42 U.S.C. § 1985(3)amfiff must allege: “(1) a conspirac
(2) for the purpose of depriving, eitherebtly or indirectly, any person or class
persons of the equal protection of the laarf equal privileges and immunities ung
the laws; and (3) an act in furtherance of ttonspiracy; (4) whereby a personis eit
injured in his person or property or depriveany right or privilege of a citizen of th
United States.”United Bhd. of Carpenters & Joiners of Am. v. ScéB U.S. 825
828-29 (1983). To satisfy the second element of a § 1985(3) claim, a plaintif
allege not only deprivation of a legally peoted right, but thaguch deprivation wa

117
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“motivated by ‘some racial, or perhaps otherwise class-based, invidiously

discriminatory animus behirtie conspirators’ action.”Sever v. Alaska Pulp Corp.
978 F.2d 1529, 1536 (9th Cir.1992) (quoti@gffin, 403 U.S. at 102ee also RK

Ventures, Inc. v. City of Seattk07 F.3d 1045, 1056 (9th Cir. 2002) (“To bring a c3
of action successfully under § 1985(3), a difimust demonstrate a deprivation o
right motivated by some racial, or perhaps otherwise class-based, invid
discriminatory animus behind the cpirsitors’ action.”) (quotation omitted).

In the Court’s September 20, 2013 Ordbg Court held that the Complaint
cause of action for conspiracy pursuem#2 U.S.C. § 1985(3) failed to adequat
allege that Plaintiff was deprived “of rght motivated by some racial, or perheé
otherwise class-based, invidiously disazmnatory animus behind the conspirato
action.” RK Ventures, In¢307 F.3d at 1056 (quotation omitted). The First Amer

use
f a
iousl

ely
1pS

ded

states a valid claim forelation of 42 U.S.C. § 198%ee Karim-Panahi v. Los Angeles

Police Dep’t 839 F.2d 621, 626 (9th Cir. 1988).
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Complaint fails to remedy this deficiencin the First Amended Complaint, Plaint
alleges that Defendants “tgated [Plaintiff for] supporipg] ... the Occupy moveme
and the demonstration(s) against the banksCF No. 21 at 11). Section 1985(3) di
not reach conspiracies motivatieg economic or commercial animuSee Scot463
U.S. at 836-39. Likewise, a majority of couttiat have considered the issue have

that “§ 1985(3) provides no remedy for ansnon the basis of political beliefs.

Perez-Sanchez v. Pub. Bldg. Aut81 F.3d 104, 108-09 (1st Cir. 2008) (collect

ff

DES

neld

ng

cases). Accordingly, the City Defendari®tion to Dismiss the ninth cause of action

for conspiracy is granted.
2. Stalking
The City Defendants contend that thatkecause of action fails to plead t
required elements of a claim for stalkipgrsuant to California Civil Code § 1708.
(ECF No. 26-1 at 11-12). Plaintiff contends that, “[o]n numerous occasions throd
his Complaint, Plaintiff describes incidentactions and even intentions of {
Defendants using language such as ‘followestake-out’, ‘targeted’, ‘surveil’,
‘monitor’ and ‘stalked’ ..., then relatesede allegations to ‘plain and simp
description of various incidents.” (ECF No. 30 at 22).
California Civil Code 8§ 1708.7 provides:

(a) A person is liable for the tort efalking when the plaintiff proves all
of the following elements of the tort:

(1) The defendant enged in a pattern ofonduct the intent of
which was to follow, alarm, or harass the plaintiff....

¥2) As a result of that pattern obnduct, the plaintiff reasonably
eareg for his or her safety, tire safety of an immediate family
member....

% The tenth cause of action references California Civil Code § 170§

he

™~

Ighot
he

e

B an(

California Penal Code § 646.9. (ECF Nd. at 51). Califorra Penal Code § 646
does not provide a private right of actiom &talking, and Plaintiff has failed to poi
to a statutory basis for inferring a privatghi of action for violion of Penal Code
646.9.Cf. Chrysler Corp. v. Brow41 U.S. 281, 316 (1979) (“[T]his Court has ra

9
t

ly

implied a private right of action under a criralistatute, and wheré it has done so there

was at least a statutory basis for inferring #ihatvil cause of action of some sort |
in favor of someone.”) (quotation omitted).
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(3) One of the following:
(A) The defendant, as a part of the pattern of conduct
specified in paragraPh glf? masdecredible threat with the
intent to place the plaintift in reasonable fear for his or her
safety, or the safety of ammediate family member and, on
at least one occasion, the plaintiff clearly and definitively
demanded that the defendargase and abate his or her
pattern of conduct anithe defendant persisted in his or her
pattern of conduct.
(B) The defendant violated a restraining order....

Cal. Civ. Code § 1708.7.

The tenth cause of action incorporabgsreference all prior allegations a
alleges: ALL Defendantseach of them ... are responsible for and guilty of the
complained of herein, either directlythirough vicarious liability, and as Defendar
the officers, and each of them, were t&ensible agent of the aforementior
supervisors and employers.” (ECF No. 288t The “general allegations” of the Fi
Amended Complaint allege that, on Novser 2, 2011, SDPD officer Thomps
“followed Plaintiff into a rearby parking lot” “in a targeted fashion”; on January
2012, “SDPD officers monitored the people in SD Plaza”; and the traffic st
Plaintiff on March 24, 2012 cotituted “illegal targeting.”Id. at 11-13.

In the Court’s September 20, 2013 Ordée Court held that the Complai
failed to adequately allege a cause dfaacfor stalking pursuant to California Ciy
Code § 1708.7. The First Amended Comgldails to remedy this deficiency. T
First Amended Complaint fails tlege facts to show thafa]s a result of [a] patter
of conduct, the plaintiff reasonably feared fos or her safety, or the safety of
immediate family member,” and that a Defenidanade a credible tkeat with the inten
to place the plaintiff in reasonable fear fois or her safety, or the safety of
immediate family member and, on at lease occasion, the plaintiff clearly a

definitively demanded that the defendant eemsd abate his or her pattern of conc

and the defendant persistechis or her pattern of conduit Cal. Civ. Code § 1708.7.

The City Defendants’ Motion to Dismiss the tenth cause of action is granted.
3. Defamation
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The City Defendants contend that thewvanth cause of action for defamation

fails to plead the essenti@lements of a defamation alaiand should be dismisse
(ECF No. 26-1 at 12-13). Plaintiff contends that “[o]n numerous occasions throu
his First Amended Complaint, Plaintiff describes incidents, actions and even inte
of the Defendants using languagiech as ‘defame’; ‘slanderljbel’; ‘libelous’, etc.”
(ECF No. 30 at 23).

“Under California law, defamation ‘involgethe intentional publication of
statement of fact which is false, unprivilelg@and has a naturedndency to injure o
which causes special damagePrice v. Stossel620 F.3d 992, 998 (9th Cir. 201
(quotingGilbert v. Sykesl47 Cal. App. 4th 13, 27 (2007)). “Publication, which n
be written or oral, is defined as a coonmmcation to some third person who understg
both the defamatory meaning of the statetaed its application to the person to wh
reference is made.Ringler Assocs. Inc. v. Maryland Cas. (80 Cal. App. 4th 1165

d.
ghot

ntior

a
r
0)
nay

nds

DM

1179 (2000). “Under California law, the defamatory statement must be specificall

identified, and the plaintiff must plead thebstance of the statement. Even undef

liberal federal pleading standatadjeneral allegations ofdlilefamatory statements tf
do not identify the substance of athwas said are insufficient3cott v. Solano Cnty

the
1at

/.

Health & Soc. Servs. Dep'd59 F. Supp. 2d 959, 973 (E.D. Cal. 2006) (citations

omitted).

In the Court’s September 20, 2013 Ordée Court held that the Complai
failed to adequatelallege a cause of action forfdmation. The First Amendeg
Complaint fails to remedy this deficienciihe First Amended Complaint allege&i‘L
Defendantsthrough their various actions, commitfalse representations, defamati
slander &/or libel on its face, maliciouslgtent on causing others to feel hatr
contempt, ridicule, obloquy for Plaintiff, which would inherently, on its face, ¢
Plaintiff to be shunned, avoided andhetwise mentally, emotionally and ev,
physically injured by otheBrd parties.” (ECF No. 21 at 51). The First Amen
Complaint does not identify tredleged defamatory statentenr allege the stateme
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was intentionally published. The City Defendants’ Motion to Dismiss the ele)
cause of action for defamation is granted.

4, State Law Claims Relatingo the October 14, 2011, Novembe
2, 2011, and December 9-10, 2011 Incidents

The City Defendants contend that Ptdfis state law claims regarding th
October 14, 2011 and November 2, 2011deats are time-barred because Plair
failed to file suit within sixmonths after the administrative denial of his claim,
Plaintiff's state law claims regardingaibecember 9-10, 2011 incident are time-ba
because Plaintiff failed to file a timebdministrative claim ad did not follow the
proper procedures to be relieved of the claims presentation requirement. (ECF N
at 13-16). Plaintiff contends that a tweay statute of limitations should apply to 1
claims in the First Amended Complaint, and Plaintiff objects to “the City’'s {
adherence to an overly anchppropriately rigid municipal tort claim act.” (ECF N
30 at 16).

The California Government Tort Claimst (“TCA”) establishes procedures f
“all claims for money or damages agailtxal public entities” and public employe
in California. Cal. Gov't Code § 905geCal. Gov't Code 88 900-935.4 & 940-95
Under the TCA, a personal injury suit fd@mages cannot be brought against a pt

yenth

e
ntiff

and
rred

10. 2¢
he
strict
0.
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es
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Iblic

entity or its employees until a written clalmas been presented to the entity, and acted

upon or deemed to be rejected by the entBgeCal. Gov't Code 8§ 945.4 (publ
entities); Cal. Gov't Code 8§ 950.2 (public employee$);,Cal. Gov't Code § 90!
(listing claims not relevant to this taan which are exempt from the TCA, such
claims for workers’ compensation, publicniedits and public pensions). Claims 1
personal injury must be preseditgithin six months after accruaBSeeCal. Gov't Code
8 911.2. The public entity must grant onglea claim within forty-five days or it i
deemed rejectedSeeCal. Gov't Code § 912.4. Theailing of a written denial notic

* If the claim is not presésd within six months adiccural, a written applicati
may be made to the public entity for leave to present a late ckeeCal. Gov't Cod
8§ 911.4(a). If the public entlt% denies the ion to present a late claim, a p
may seek judicial relief from the bar to sugeeCal. Gov't Code § 946.6(a).
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triggers a six-month statute of limitations for filing a court actideeCal. Gov't Code
8§ 945.6. “[U]nder these statutes, failurémeely present a claim for money or dama
to a public entity bars a plaintiff frorfiling a lawsuit against that entity.City of
Stockton v. Superior Courd2 Cal. 4th 730, 738 (2007) (quotation omitted). *
six-month statute of limitations for bringg suit is mandatory and must be stric
complied with.” Julian v. City of San Diegd 83 Cal. App. 3d 169,76 (1986) (citatior
omitted). The claim presentation requiremismtot required for claims brought unc

federal law, such as those brought pursuant to 42 U.S.C. § $88Xarim-Panahi V.

Los Angeles Police Dep839 F.2d 621, 626-27 (9th Cir988). If pendent causes
action in federal court are based on state those causes of aoti are subject to th
claim presentation requirements of the TCPee idat 627.

The First Amended Complaint assertauses of action against the ¢

hes

[he

er

of
e

ty

Defendants based on incidenkst allegedly occurred on five separate occasions:

October 14, 2011; November 2, 2011;,cBmber 9-10, 2011; January 31, 2012;
March 24, 2012. (ECF No. 21 at 10-13). Between April and July 2012, PI3
presented five claims to the City based on these incid&ets.idat 9.

The claim for the October 14, 2011 ident was denied on June 18, 2082e
id.; see alsdECF No. 26-4 at 2. The claim for the Nowaber 2, 2011 incident wa
denied on June 19, 2013eeECF No. 21 at 9; ECF No. Zbat 2. Plaintiff had unti
December 18, 2012 told suit with respect to the October 14, 2011 incident
December 19, 2012 to file swith respect to the November 2, 2011 clairBgeCal.
Gov't Code § 945.6(a)(1). Plaintiff filetthis suit on January 30, 2013. (ECF No.
All of Plaintiff's state law claims regéding the October 14, 2011 and Novembe
2011 incidents are time-barred. Accordinglytite extent they assert state law cat
of action against the City Defendantséed on the October 14, 2011 and Novembgs

> The unopposed Request for JAiali Notice is grantedSeeECF No. 26-2see
alsoElliott v. Amador CntyUnified Sch. Dist.No. 2:12-CV-117, 2012 WL 501328
at *7 (E.D. Cal. Oct. 17, 2012) (“Whether or roTort Claim hasden presented to
public entity is subject to judicial notice.”) (collecting cases).
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2011 incidents, the third through twelfth causes of action are dismissed.

Plaintiff filed his claim regarding thDecember 9-10, 2011 incident on July
2012, over a month lateSeeECF No. 26-6 at 2-3; Cal. Gov't Code § 911.2.
August 7, 2011, the claim was rejected as untim@geECF No. 21at 9; ECF No. 26;
at 2. The August 7, 2011 letteformed Plaintiff that hisegcourse was to apply to tl
City for leave to present a late clairBeeECF No. 26-7 at 2. Plaintiff fails to alleg
that he applied to the Cityféeave to present a late claimAccordingly, to the exten
they assert state law causes of actgainst the City Diendants based on tf
December 9-10, 2011 incident, the third throtwgdlfth causes of action are dismiss
Cf.Karim-Panahj 839 F.2d at 627 (“The amended conmpiails to allege complianc
with California tort claim proedures. The district court properly dismissed the stat
tort claims.”).

5. First Cause of Action Against the City and the SDPD
The City and the SDPD contend that Rtdi's first cause of action pursuant

31,
On
7

42 U.S.C. 8§ 1983 should be dismissed asaddity and the SDPD because it is based

on a theory of respondeat superior. (B@F 26-1 at 16-17). Plaintiff contends th
“Plaintiff has pled numerous 8 1983 claims.” (ECF No. 30 at 18).

“A government entity may not be hdidble under 42 U.S.C. § 1983, unles
policy, practice, or custom of the entitgn be shown to be a moving force behir

violation of constitutional rights.Dougherty v. City of Covin®54 F.3d 892, 900 (9th

Cir. 2011) (citingVionell v. Dep’t of Soc. Sesvof the City of New Yqrk36 U.S. 658
694 (1978)). “In order to establishbility for governmental entities und&tonell, a
plaintiff must prove (1) that the plaintiff possessed a constitutional right of whi
was deprived; (2) that the municipality had a policy; (3) that this policy amou
deliberate indifference to the plaintiff ®mstitutional right; and, (4) that the policy
the moving force behind the constitutional violatiohd: (quotation omitted).

In the First Amended Complaint, Plafhseparated his claims pursuant to
U.S.C. § 1983 into the first and second causes of action. The first and second
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of action allege violations of Plaintiff's constitutional rights by “ALL defendants” (&

No. 21 at 38, 40), but only the second causactibn alleges thda policy, practice
or custom of the [City and the SDPD] cha shown to be moving force behind |

violation of constitutional rights. Dougherty 654 F.3d at 90GeeECF No. 21 at 41}

42. Accordingly, the first cause of actifails to adequatelyllege municipal liability
pursuant to § 1983. The Motion to Dismissfiret cause of action against the City g
the SDPD is granted.

6. Section 1983 Causes of Aot Against Sanders, Landsdowng

and Goldsmith

Defendants Jerry Sanders, William Lansdevand Jan Goldsmith contend t
each of the 8§ 1983 causes of action should be dismissed as to them because
inappropriately seeks to hold them liable lsbselely on their capacity as supervisd
(ECF No. 26-1 at 19-20). Plaintiff contendatthe adequately pldidbility of Sanders
Lansdowne and Goldsmith aslbnell ‘supervisors.”™ (ECF No. 30 at 25).

“Under 8§ 1983, a supervisor is only bia for his own acts. Where tf
constitutional violations were largely monitted by subordinates, the superviso
liable only if he participated iar directed the violations.Humphries v. Cnty. of Lg
Angeles 554 F.3d 1170, 1202 (9th Cir. 2008)erruled on other grounds by L¢
Angeles Cnty. v. Humphrie$31 S. Ct. 447 (2010)Monell and its progeny impos
liability upon a municipality—as opposed to a supervisor—if a policy or cu
deprives a plaintiff of his constitutional rightSee id

The First Amended Complaint contains the following allegations specil
Sanders, Lansdowne and/or Goldsmith:

Defendant SDPD Chief of Police WillmLansdowne ... at all times herein

mentioned was/is supervisor tmdaconspirator with, other Defendants,

especially all members of SDPD....

Defendant Ex-M?/or Sanders of Sae@o ... is a public official, and was
supervisor to, and conspioa with, other Defendants....

Defendant Jan Goldsmith, is and at all times herein mentioned was, the
City Attorney ... in the employ of éCity of San Diego ..., where most of
the following incidents and relateaCts of interference, malice and
oppression occurred, was/is supervismrand conspirator with, other
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Defendants, and was notified of thaiRtiff's grievances concerning these
particular despicable violation(sf his person, his possessions and his
civil rights, and elected to callougigject and ignore the Plaintiff's plight
and allow the various law enforcement conspirators to continue to
maliciously threaten, intimidate, coerce, invade the privacy of and
otherwise do what was within th&@mmediate power and whimsical fancy

to interfere with the Constitutional rights of the Plaintiff....

Plaintiff alleges on information armklief that SDPD Officers involved in
incidents 0f 10/14/2011, 11/02/20112/10/2012, 1/31/2012, 3/24/[2012],
ante among others, and were individualsting within the course and
scope of their employment withLA Supervisor Defendants the City,
SDPD, SDPD-Chief Lansdowne, May@r.A. Goldsmith, various IC/MIC
Conspirators, SD Sheriff Gore and Does #1-20,000, and are all guilty of
this cause, and were acting under the color of law....

ALL Defendants, including Defenda€ity, SDPD, SDPD Officers Does
#1-200, SDPD-Chief Lansdowne, May®arious IC/MIC Conspirators,
SD Sheriff Gore and Does #1-20,000 are all guilty of this cause of action,
and were acting under the color of law....

Plaintiff alleges that ALL Defenda%i])r;cludin Defendants City, SDPD,
SDPD Officers Does #1-200, -Chief” Lansdowne, and Does
#1-20,000 are all guilty of this cayssnd were acting under the color of
law, each of them, whether a.) As o#frs under the color of law, or b.) As
employers and/or supervisors with their respective supervisory or
employment relationships to the officers, as named in the Second and
Third Causes of Action, also under ttwor of law, and each of them, are
responsible for the acts complainedhefein either directly or through
vicarious liability, and as Defendantise officers, and each of them, were
osteInS|bIe agents and/or employe&be aforementioned supervisors and
employers....

Plaintiff alleges that ALL Defedants, including City, SDPD, SDPD
Officers Does #1-200, SDPD-Chiednsdowne, Mayor, C.A. Goldsmith,
various IC/MIC Conspirators, SD-8hff Gore and Does #1-20,000 are
all guilty of this cause, and weegting under the color of law, each of
them, whether a.) As officers undeettolor of law, or b.) As employers
and/or supervisors with their respective supervisory or employment
relationships to the officers, asmad in the Second and Third Causeés of
Action, also under the color of lawn@each of them, are responsible for
the acts complained of herein eitd@ectly or through vicarious liability,
and as Defendants, the officers, aadh of them, were ostensible agents
and/or employees of the aforementioned supervisors and employers.

(ECF No. 21 at 7, 41, 43-46 (quotation and emphasis omitted)).

As was the case in theiginal ComplaintseeSept. 20, 2013 Order at 15-1
ECF No. 20, the allegations of the Fifshended Complaint related to the § 19
liability of Sanders, Lansdowne and Goldsnfdine conclusoryand not entitled to b
assumed true.lIgbal, 556 U.S. at 680-81 (“[Plaintiff] pleads that [defendant]s ‘krn
of, condoned, and willfully anehaliciously agreed to subject [him]’ to harsh conditi
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of confinement ‘as a matter of policy, sglen account of [his] religion, race, and/or

national origin and for no legitimate penologic#krest.” The complaint alleges th
[defendant] Ashcroft was the ‘principalchuitect’ of this invidious policy, and th:
[defendant] Mueller was ‘instrumentah adopting and executing it. These b
assertions ... amount to nothing more thd&oranulaic recitation of the elements’ of

at
At
are

a

constitutional discrimination claim.... Ascy the allegations are conclusory and IZOt

entitled to be assumed true.”) (quotingombly 550 U.S. at 555). The First Amend
Complaint contains an allegation reld to “[tlhe City Attorney’s 2007-201
memorandum and legal documents conicey ‘lllegal Lodging’ and MC 647(e),
which was “read to the SDPD officers(ECF No. 21 at 11). However, the Fi
Amended Complaint contains no otlaegations about the “2007-2011 memorang
and legal documents” or theirlean the incidents at issu The Court concludes th
the First Amended Complaint fails to adetghaallege a § 1983 claim against Sand
Lansdowne or Goldsmith. The MotionBasmiss the § 1983 causes of action agd
Sanders, Lansdowne and Goldsmith is granted.

7. State Law Causes of Actiogainst Sanders, Landsdowne anc
Goldsmith

Sanders, Lansdowne and Galiith contend that each of the state law caus
action should be dismissed as to them bged&laintiff inappropriately seeks to hc
them liable based solely on their capacitysapervisors. (ECF No. 26-1 at 20-2
Plaintiff contends that he adequatelgglthe liability of Sanders, Lansdowne &
Goldsmith. (ECF No. 30 at 23-26).

The California Government Code provsdé€Except as otherwise provided
statute, a public employeenst liable for an injury causieby the act or omission ¢
another person. Nothing in this sectexonerates a public engylee from liability for
injury proximately caused by his own negligent or wrongful act or omission.”
Gov't Code § 820.8ee also Weaver By & Through Weaver v. S&8eCal. App. 4th

d
1
st
um
at
er's,

inst
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es of
d
3).
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e

Oy

Cal.

188, 202 (1998) (“Government Code sect@#0.8 affords [a supervisor defendant]

immunity from liability based on the acts oflsubordinates....”)As discussed abovs
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the First Amended Complaint fails to adetplyaallege facts tsupport the conclusio
that Sanders, Lansdowne or Goldsmith ibled'for injury proximately caused by h
[or her] own negligent or wrongful act or omission.” Cal. Gov't Code § 820.8.

in
IS
The

Motion to Dismiss the state law causes of action against Sanders, Lansdowne a

Goldsmith is granted.

8. Assault and Battery Causes of Action Against Thompsor
Lawrence and Stum

Thompson, Lawrence and Stum contendt tthe fourth (assault) and fifth

(battery) causes of action shobleldismissed as to them because the allegations
Complaint are insufficient to suppdhose causes of action against tffe(ECF No.

26-1 at 23-24). Plaintiff contends that ddequately pled the liability of Thompsan,

Lawrence and Stum. (ECF No. 30 at 27).

The First Amended Complaint allegeatifhompson, Lawrence and Stum
SDPD officers. (ECF No. 21 at 11-13). elRirst Amended Complaint alleges that,
November 2, 2011, Thompsbtnrote Plaintiff up for illegal use of horn.”Id. at 11.

—

Df the

are

on

The First Amended Complaint allegesthon January 31, 2012, after two unnarmed

SDPD officers “grabbed Plaintiff’'s bag,” &htiff informed the unnamed officers a

Lawrence—who “was nearby’—th#tte bag belonged to himd. at 12. The First

Amended Complaint alleges that Lawrenca$wargumentative, stating words to
effect that [the bag] was abandonedjydd.awrence “didn’t care [about Plaintiff
claim], and signaled to the 2 [officers] the patrol car to leave.ld. The First

the
S

Amended Complaint alleges that, on March 24, 2012, Stum wrongfully stopped an

ticketed Plaintiff for miing “a ‘rolling stop.” Id. at 13. The First Amendegd

Complaint fails to allege that Thompsdmwrence or Stum were involved in t

alleged assaults “by various SDPD cops” on October 14, 2@ilJat 10. The First

ne

Amended Complaint fails to adequatelfege that Thompson, Lawrence and/or Sium

® Thompson, Lawrence and Stum alsmtend that the tenth (stalking) a
eleventh (defamation) causes of action should be dismissed as to them,

nd
HUt—

discussed above—those causes of actiove Haeen dismissed against all City

Defendants, including Thompson, Lawrence and Stum.
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committed assault or bary on Plaintiff. See Twomb|y650 U.S. at 555. The Motic
to Dismiss the fourth (assault) and fiftmattery) causes of action against Thomps
Lawrence and Stum is granted.

9. Motion to Strike Allegations as Immaterial or Improper

The City Defendants moverfan order striking as immaterial or improper
following allegations of the First Amendé&bmplaint: page 2, line 26 through pagse
line 28; page 32, line 21 through page 33, line 12; page 46, lines 22 through !
page 53, lines 4 tbugh 11. (ECF No. 26-1 at 24-25). Plaintiff contends tha
allegations of the First Amended Compldiate natural and obwus claims of som
of the tyrannies of these state actors, e highly proper, relant and material.
(ECF No. 30 at 28).

Federal Rule of Civil Procedure 12(f) €tatthat a court “may strike from
pleading an insufficient defense oryamedundant, immaterial, impertinent,
scandalous matter.” Fed. R. Civ. P. 12(flmmaterial matter is that which has
essential or important relationship to thaiwl for relief or the denses being plead

Fantasy, Inc. v. Fogerty984 F.2d 1524, 1527 (9th Cir. 1998)erruled on other
grounds byrogerty v. Fantasy, Inc510 U.S. 517 (1994). “Impertinent matter conjists

of statements that do not pertain, and are not necessary, to the issues in qués
Motions to strike are generally regardethvdisfavor and “should not be granted unl
it is clear that the matter to be strickevuld have no possible bearing on the sul
matter of the litigation.”"Neveau v. City of Fresn892 F. Supp. 2d 1159, 1170 (E,
Cal. 2005) (citation omitted).

The opening paragraphs of the First Amended Complaint state:

| come again to appeal to this govment’s justice. If only thajusticé
were truly of a democracy

Plaintiff, in pro se, %rotes_ts thlecal, national and global hypocrisy of
Democracy, this subversion of our Constitution and its guaranteed civil
liberties at'the hands of the small cadre of KGB-STesAue S-Ssecret,
police-state, cry{oto—fasmst apptofaik elements, working for their
corporate and filthy rich greed superiors that want us as docile serfian
drones, merelx to” milk for theidollar-lust and ephemeral corporal
pleasures, all the while hiding théypocrisies under the fraudulent guise

-17 - 13cv248-WQH-DHB

n

50N,

the
p 5,
P8: al

the

D

or

ion.
2SS

ject
D.




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

of ‘patriotismi and ‘national security These are merely code-words for
a Killer-ape warrior mental_lt){1 ozéro-sum game, discriminatory and
suppressive, begga_r-thx-nelg_ bor sotiatourcontrol freak greed fribe,
not yours- can swill the fruits of our collective, multi-generational,
historical labors- so heavenhigh on the hog, and you can... And you
can...

And youin my prison.

Physical, Financial, Intellectual, Spiritual or otherwise.

It is that simple:

You either believe in @emacracy’ of aWe The ‘People’sconomy’ and
government and justice....

Or you don't.

You try to steal and suppress for yoliraad whatever greed-tribe(s) itis
you most identify yourself with.

It is mytribe versugou The rest of you ... the community, the world, the
very nature of democracy itself.

(ECF No. 21 at 2-3). The following three page allegations aref a similar nature
and do not pertain to the specific causeaation alleged later ithe First Amendeg

Complaint.See idat 3-5. The final three paragraipage five of the First Amende

Complaint requests that the Court sti@aguage in the Cit{pefendants’ motion t¢
dismiss the original Complaint which Plafhalleges is an “attempt[] to discrec
Plaintiff by suggesting he'stazy or something.”Id. at 5. The Court finds that tf
allegations in page 2, lir# through page 5, line 28 of the First Amended Comp
are immaterial or improper, and thase stricken pursuant to Rule 12(f).

Page 32 of the First Amendl€omplaint states: “The litany of violations agai
Plaintiff continues virtuallyinabated. His privacy isonitored and invaded 24/7/36

P ==

d

Nt

it

5.

aint

NSt

A series of different type drones, camsystems, GPS, static monitoring netwoyks

(Probably DirecTV Murdochian Adelsonesggegellites, etc.)rad other technologie
are used to track and stalk and then ieterfand psy-op his life as the greed-tribg
whims &/or wills, with or impunity.” Id. at 32. Pages 32 and 33 then con
allegations regarding a traffic stop ind.&egas, Nevada and a “DefCon hacks
convention”in Las Vegadd. at 32-33. The Court findsdhthe allegations in page 3
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line 21 through page 33, line 12 of the First Amended Complaint are immate
improper, and they are stricken pursuant to Rule 12(f).

Page 46, lines 22 through 28, is a quote from a 2008 state court con
(presumably filed by Plaintiff), which concex Plaintiff being “coerced into his ow
private Guantanamo.’ld. at 46. In light of the allegations of “severe humiliati
mental anguish and emotional and physicstrdss” elsewhere in the seventh caus
action for negligent and/ort@ntional infliction of emobtnal distress, the allegatio
in page 46, lines 22 through 28, are stricken as redundant pursuant to Rule 12

In the Prayer for Relief, pa@s, lines 4 through 11, Plaintiff “pray[s] to a grea
justice than these fallible couttaive delivered to me to ddtstates that “I can’t helj
but to despise you for what you do to méo.humanity ... to our evaporating char
to progress beyond,” and “prayfsf the strength to seek a future of reconciliation
progress.”ld. at 53. The Court finds that thisegiations in pag&3, lines 4 through 1
of the First Amended Complaint are immaa&rand those lines are stricken pursu
to Rule 12(f).

10. Motion to Strike the Requestor Punitive Damages Against the
City and the SDPD

rial o

nplail
n
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NS
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ter

J
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The City and the SDPD move to stritkee request for punitive damages agalnst

them on the basis that punitive damages areaootverable against them as a matte

law. (ECF No. 26-1 at 25-26). Plaintiff contks that “[i]t is for a jury to decide |..

what punitive damages are due....” (ECF No. 30 at 29).

“[A] municipality is immune frompunitive damages under 42 U.S.C. § 199
City of Newport v. Fact Concerts, Ind53 U.S. 247, 271 (1981). With respect to
state law claims, public entities are granted statutory immunity from liability
punitive damagesSeeCal. Gov't Code § 818 (“Notithstanding any other provisig
of law, a public entity is not liable for deges awarded under Section 3294 of the (
Code [governing exemplary damages] tvestdamages imposed primarily for the s
of example and by way of punishing the deferida The motion to strike the reque
for punitive damages against the City and the SDPD is granted.
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11. Motion for More Definite Statement

The City Defendants move for the malefinite statement pursuant to Federal

Rule of Civil Procedure 12(e). The CiBefendants contend that a more defi:l:te

statement is required because the FirseAded Complaint, “gsled, does not speci
which cause of action is asserted agatsch defendant(s)and “Plaintiff does no
adequately articulate whichexct of the [Constitutional] amendments were violatg
(ECF No. 26-1 at 26).

Federal Rule of Civil Procedure 12(eppides that “[a] party may move for

|
d.”

1%

a

more definite statement of a pleading ... mh&so vague or ambiguous that the party

cannot reasonably prepare a response.” Re@iv. P. 12(e). “[M]otions for a more

definite statement are disfavored, and ordipagestricted to situations where a plead
suffers from unintelligibility rather than waaot detail. A Rule 12(e) motion is prop

ng
er

only if the complaint is so indefinite thtie defendant cannot ascertain the natuie of

the claim being asserted in order to fraamesponse. The Court must deny the mation

if the complaint is specific enough to notify defendant of the substance of the

being asserted.Medrano v. Kern Cnty. Sheriff's Offic&321 F. Supp. 2d 1009, 1013

(E.D. Cal. 2013) (quotation and citations omitted).

With respect to the causebaction remaining againgiie City Defendants, the

Court finds that the First Amended Comptagspecific enough to notify the remaini
City Defendants of the substance of thairols being asserted. The motion for m
definite statement is denied.

C.  Sheriff's Department’s Motion to Dismiss

The Sheriff's Department moves for the dismissal of all claims against it pu
to Federal Rule of Civil Procedure 12(b)(6he Sheriff's Depdament contends thad
the allegations against the Sheriff’'s Depant in the First Amended Complaint “m
possibly rest on the unspoken (but mistalesgumption that plaiiff had a federa
constitutional right to be released on bail December 9, 2011. (ECF No. 27-1 at
The Sheriff's Department contends that ‘iRldf's federal claims are time-barred,” af
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Plaintiff's state law claims arbarred because Plaintiff “canradiege that he presents
an administrative claim to the San Diego $fisiDepartment” or to the County of Sg
Diego. Id. at 4-6.
Plaintiff contends that the Motion to Dismiss filed by the Sheriff's Departr
should be denied and PI#fh should be awarded sanctions. (ECF No. 29 at
Plaintiff states that the Sheriff's Depawnt’s contention regarding “no constitutiof
right to bail” is a “red herring” and concerasclaim Plaintiff never made” in the Fir
Amended Complaintd. at 16. Plaintiff contends that “Plaintiff pled cohspiratorial
role(s) relating back to various pement Defendants, often adll Defendants in
nearly every allegation of causes of actiontd” at 21. Plaintiff contends that tl
statute of limitations for his claims should be two or three yddrsat 16-21.

The First Amended Complaint allegesith‘[d]espite violating no law, being

arrested at 11:30 pm on the night of 12/9/2011 [by SDPD officers], and the f:
flance and others contacted Defendant fteedepartment within 2-3 hours, (~2ar
and promptly paid $400.00 in bail, theywainable to do anything because Plair]
was not ‘in the system’ until 12:30 pm the ndaty, paid the posted bail at that tin
called the Sheriff's office agn at 4pm, yet still he was not released until almos
hours later.” (ECF No. 21 at 11). The only remaining allegations related
Sheriff’'s Department and Sheriff William @G®are conclusoryllagations “that ALL
Defendants, each of themere co-conspiratorsfd. at 50 see also idat 35-38, 40-41
43-45, 47-48, 51-52.

Plaintiff states that he asserts noml@ioncerning a Constitutional right to ba
(ECF No. 29 at 16). Accordingly, to tlkeetent the First Ameded Complaint asser
a claim related to a Constitutional rightidail, the Sheriff's Department’s Motion
Dismiss is granted as unopposed. To ttlierdxhe First Amended Complaint alleg
that the Sheriff's Department and/or SHadilliam Gore participated in a conspiraf
to violate Plaintiff's rights under federal and/or state law, the Court finds that
“allegations are conclusory and reottitled to be assumed truddbal, 556 U.S. at 68
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(citing Twombly 550 U.S. at 555). The Court finds that the First Amended Complaint
fails to allege any other basis for the StimsrDepartment to be liable for any of the
asserted causes of action, except the sixteecatiaction for “false arrest/detention —
undue delay.” (ECF No. 21 at 45). Witlspect to the sixth cause of action (as well
as the other state law causeadtion), the First Amended @wplaint fails to allege that
Plaintiff filed an administrative claim witthe Sheriff's Department or the County|of
San Diego Cf.Karim-Panahj 839 F.2d at 627 (“The amendsmzmplaint fails to alleg¢
compliance with California todlaim procedures. The district court properly dismigsed
the state law tort claims.”). Accordingtie Sheriff's Department’s Motion to Dismi

"2
0]

Is granted.
[ll.  Conclusion

IT IS HEREBY ORDERED that the Mmn to Dismiss filed by the Cit
Defendants is granted as follows: the nio#use of action for conspiracy, the tepth

~

cause of action for stalking, and the eeth cause of action for defamation are

dismissed as to all City Defdants; to the extent thegsert claims against the City
Defendants based on the October 14, 20idvember 2, 2011, and December 9410,
2011 incidents, all state law s of action are dismissed; the first cause of agtion
against the City and the SDPD is dissed; all causes of action against Sanders,
Lansdowne and Goldsmith are dismissed; tedfourth (assault) and fifth (batterny)
causes of action against Thompson, LawremzeStum are dismissed. (ECF No. 26).
The following claims against the followin@ity Defendants in the First Amended
Complaint have not been dismissed: firstsgaof action for violation of civil rights
under 42 U.S.C. 8 1983 against Thompson, eaee and Stum; second cause of agtion
for unlawful policies, customs or habitsder 42 U.S.C. § 1983 agatitise City and the
SDPD; third cause of action for negligenagainst the City, the SDPD, Thompspon,
Lawrence and Stum for incidents allegedhia First Amended Complaint other thian
the October 14, 2011, Novemb2, 2011, and Decemberl9; 2011 incidents; fourth
cause of action for assault against the City and the SDPD for incidents alleged in tl
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First Amended Complaint other than tBetober 14, 2011, November 2, 2011, and

December 9-10, 2011 incidents; fifth causadaifon for battery against the City and
SDPD for incidents alleged in the First Anmded Complaint other than the October
2011, November 2, 2011, an@&mber 9-10, 2011 incidents; sixth cause of actio
false arrest/detention — undue delay and malicious prosecution against the Q
SDPD, Thompson, Lawrence and Stum faridents alleged in the First Amend

Complaint other than the October 2911, November 2, 2011, and December 9t

2011 incidents; seventh cause of actionrfegligent and/or intentional infliction ¢

he
14,

n for
ity, t
ed
10,
pf

emotional distress against the City, the SDPD, Thompson, Lawrence and Stum f

incidents alleged in the First Amend€dmplaint other than the October 14, 20
November 2, 2011, and December 9-10, 2Bitidents; eighth cause of action f

violation of civil rights under California Civil Code 88 51 & 52amgst the City, the

SDPD, Thompson, Lawrence and Stum faridents alleged in the First Amend

Complaint other than the October 2911, November 2, 2011, and December 9t

11,
or

L4

od
10,

2011 incidents; twelfth cause of action &tate law invasion of privacy against {he

City, the SDPD, Thompson, Lawrence andritfor incidents alleged in the Fir
Amended Complaint other than the tGwer 14, 2011, November 2, 2011, &
December 9-10, 2011 incidents; and twelfthssaof action for féeral law invasion o
privacy against the City, the $ID, Thompson, Lawrence and Stfinthe following
allegations are stricken frothe First Amended Complaiptirsuant to Federal Rule
Civil Procedure 12(f): page 2, line 26 throymdge 5, line 28; page 32, line 21 throt
page 33, line 12; page 46, lines 22 throdghand page 53, lines 4 through 11.
motion to strike the request for punitivenagges against the City and the SDPIL
granted. The motion for more definita@ment pursuant to Federal Rule of C
Procedure 12(e) is denied. All remaining City Defendants shall file an Answer

" To the extent the Cit%/ Defendantsoved to dismiss claims in the Fil
Amended Complaint pursuant to Federal Rafl€ivil Procedure 12(b)i6), the Col
grants the motion in Iits entirety. Thety{CDefendants did not move to dismiss {
remaining claims listed above. The Coarakes no finding thathese claims ar
adequately pled.
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First Amended Complaint no later than faan (14) days from the date this Order is

filed.
IT IS FURTHER ORDERED that the Mot to Dismiss filed by the Sheriff’
Department is granted. (ECF No. 27). @#ims against the Sheriff's Department &

Sheriff William Gore are dismissed. Plaffis request for sanctions against the G

Defendants and the Sheriff's Department is denied.
DATED: January 28, 2014

it 2. yéfu
WILLIAM Q. HAYES
United States District Judge
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