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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA
DOMINIC HARDIE, Case No. 13cv346-GPC (DHB)
Plaintiff,
ORDER REGARDING JOINT
V. MOTION FOR
DETERMINATION OF
NATIONAL COLLEGIATE DISCOVERY DISPUTE
ATHLETIC ASSOCIATION, et al.,
[ECF No. 98]
Defendants.
Plaintiff and Defendant National Collegigiéhletic Associatior{the “NCAA”) filed
a Joint Motion for Determination of DiscoveBjispute on November 1, 2013. (ECF |

98.) After reviewing the Jot Motion, the Court hereb@RANTS Plaintiff's request tq
compel, as outlined below.
|. BACKGROUND
Plaintiff brings this action under Title ¢if the Civil Rights Act of 1964, 42 U.S.C.
20004, et seq. Plaintiff aies the NCAA implemented aaxching certification policy thg

unlawfully discriminates against African Agricans in places of public accommodation i

violation of Title Il. Plaintiff filed his Complaint on February 2§13. (ECF No. 1.) O

March 7, 2013, the NCAA filed a Rule 12(b)(6) Mm to Dismiss. (ECF No. 9.) On Mar¢

14, 2013, Plaintiff filed a Motion for Preliminary Injunction, seeking to enjoin the N(
from enforcing the coaching certification poliayhich prevents all persons with felo
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convictions from coaching at MXA events. (ECF No. 18.) Plaintiff also filed a Motion
Expedite Discovery. (ECF No. 19.)

On April 5, 2013, the Court granted, in pard denied in part, Plaintiff's request
expedited discovery. (ECF No. 46.) Ptdfrwas permitted to serve limited discovery
the NCAA prior to theRule 26(f) conference.Thereafter, Plaintiff served his First Set
Requests for Production of Documents, whiaak the subject of the instant discov
dispute.

On May 30, 2013, the NCAA'’s Motion to Bmiss was denied (ECF No. 66), and
June 21, 2013, Plaintiff's Motion for Prelinary Injunction was denied. (ECF No. 8
Following the Early Neutral Evaluation Condeice on July 31, 2013, the parties held
Rule 26(f) conference. On September 13, 208Courtissued a Scheduling Order, set
forth the pretrial deadlines, includinglescovery cutoff. (ECF No. 97.)

II. DISCUSSION

The document requests at issue sought:

. SAC\IrI]O[())(I)céum%ntskcoch?rning or rr]elating tdo thednumbfer of coacdhes r<])f gbglhj
Certiication Rules, Dy yoar, raCe, and ethmeiy. oo uneer e

» All Documents that You relied upon to determine certification of coaches
of high school age basketball teams between January 1, 2005 and th
present.

(ECF No. 98 at 1.)
In response, the NCAA produced spreadsh that list the coaching certificati

applicants. However, the personally identifeaioiformation of the applicants, including I

... Due to the expedited nature of tieguest, the Court found it was appropriate
limit the scope of the requested dlscoveryecﬂgally, the Court explained: *The Cou
has reviewed the proposed discovery requast finds the majority of the information
sought is relevant to the pending motion tor preliminar mg]unctlon and is likely to a:
the Court in resolving the motion. Howevtite Court finds that some of the requests
overbroad at this stage in the litigation. eSifically, the Court finds Plaintiff's requests

should be limited to information about tNECAA’s policies from 2006 to present, as the

two coaching-certification policies that Plaintiff was subject to fall within that time

eriod.” (ECF No. 46 at 4.) Therefore, attearly stage in the case, the Court declin
o let Plaintiff serve a document request seeking the identities of all coaches of hig
school age basketball teams who sought ceatibn from January 1, 2005 to the preseg
However, the Court’s prior order did not bddhat such a documént request would ney
be permitted, or that the information was not relevant.
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names and addresses were redacted. Plaiotv moves to compel unredacted versionsg of

the documents that weregoluced. Plaintiff argues the document requests call foy

the

applicants’ personally identifiable informatidhat production of the information is relevant

to the issues at the core of this litigationgdahat the privacy interests of the third pgrty

applicants should not bar prodionr. The NCAA counters that the requested information

falls outside the scope of the document reyabtt the information is not relevant|to

Plaintiff’'s claim under Title II; and that Plaiff has not shown a compelling need for the

information that is strong enough to outweigh the third parties’ privacy interests.
1. Legal Standard
The threshold requirement for discovafidly under the Federal Rules of Ci\
Procedure is whether the information soughtetevant to any partg claim or defense.

Fed. R. Civ. P. 26(b)(1). kddition, “[flor good cause, th@art may order discovery of any

matter relevant to the subjenttter involved in the action. Relevant information need
be admissible at the trial if the discoveagpears reasonably calculated to lead to
discovery of admissible evidenced. The relevance standard is thus commonly recogni

~

not
the
zed

as one that is necessarily broad in scoeder “to encompass any matter that bears on, or

that reasonably could lead to other matter ¢oatd bear on, any issue that is or may bg in

the case.”Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 351 (1978) (citirjckman
v. Taylor, 329 U.S. 495, 501 (1947)).

However broadly definedrelevancy is not without “ultimate and necessary

boundaries.”Hickman, 329 U.S. at 507. Accordingly, digtt courts havéroad discretion

to determine relevandpr discovery purposesSee Hallett v. Morgan, 296 F.3d 732, 75[L

(9th Cir. 2002). District courts also haweoad discretion to limit discovery. For examg

€,

a court may limit the scope of any discovengthod if it determines that “the discovery

soughtis unreasonably cumulative or duplicatbrean be obtained from some other soyrce

that is more convenient, less burdensomkessrexpensive.” FeR. Civ. P. 26(b)(2)(C)(I)
111
I11
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2. Scope of the Document Requests

As to the scope of the requests, the NCAA makes a valid point that neit
Plaintiff’'s document requests specifically dskthe personally identifiable information
the coaching certification applicants. Howewuee time for discovery is still openSee
ECF No. 97 (discovery cutoff is May 2, 2014)Thus, even assuming the informatior|

her
Of

IS

outside the scope of the request, Pl#inbuld propound another doment request curinE

the deficiency. Therefore, in the interesdtjudicial efficiency, the Court finds it i
appropriate to address the merits of the parties’ discovery dispute.

3. Relevance

Plaintiff contends the applicants’ personatigntifiable information is relevant {
show that the coaching certification policyshe disparate impact on African-America
Plaintiff states he intends to use the infotiorato construct a statistical model to measg

the disparate impact. Defendaounters that the informatiasmnot relevant because: Tifle

I does not apply since the NCAA is not a@é of public accommodation; and even if T,
Il applies, Plaintiff can’t rely on disparate imp&eiprove his claim. Defendant also ass
that the information will not lead to the dmery of admissible evidence because Plaint
proposed statistical analysis model may notddable. The Court finds the informatig
Plaintiff seeks is relevahand discoverable.

First, Judge Whelan previously rejecteé NCAA’s argument that Title Il does not

apply, and refused to dismiss PlaintifTgle Il disparate impact claimsS¢e ECF No. 66
at 6-9.) So, at this pointhe Court has allowed Plaintiff'8itle 1l claims to go forward
Accordingly, Plaintiff will be permitted to paue discovery of his claims. Second,

NCAA'’s argument regarding the applicability ofdarate impact analysis goes to the mé¢

’The Court notes that the NCAA implicitbonceded that more precise statistical

measurements would be relevant in thisecaken it argued that Plaintiff's reliance on
national statistics were insufficiengee the NCAA'’s _Sur-RepI?/ to Plaintiff's Motion for
Preliminary In*u_nctlon, ECF No. 62 at 8 (“Plaintiff improperly relies on generalized

statistics and tails to utilize the ‘appropriatatstical measure’ that ‘take[s] into accou
the correct population base and its raciakews.’ [] Plaintiff fails to offer any data

reg_ardln%(the correct population base (NCAblEants for coaching certification) or it
racial makeup.”) (citation omitted).
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of Plaintiff's case, and is therefore, not agmiately resolved in #hcontext of a discover
dispute. Finally, the Court finds the NCA\bbjection that any statistical model will
unreliable is based on speculation, and is premature at this time.

4. Third Party Privacy Interests

The NCAA argues that even if Title Il ap@ieand disparate impact analysis car
used, the third party applicants’ privacy intean their personally identifiable informatic
bars disclosure. Plaintiff contends thedhparty applicants do not have a constitution
protected privacy interest, and even if theylds ,need for the information weighs in fav
of production.

Because jurisdiction in this action issea upon a federal question, Californi
privacy laws are not binding on thesurt. Fed. R. Evid. 50Garrett v. City and County of
San Francisco, 818 F.2d 1515, 1519 n.6 (9th Cir. 198While there is no federal analog
to California’s privacy laws, federal courtsigmognize a right of pracy that can be raise
in response to discovery requesg&eattle Times Co. v. Rhinehart, 467 U.S. 20, 35, n. 2
(1984) (noting that “[a]lthough [Rule 26(b)(dntains no specific reference to privacy
to other rights or interests that may be licgied, such matters are implicit in the brc
purpose and language of the Rul®heed v. United Sates Dist. Ct. for N. District, 542 F.2d
1114, 1116 (9th Cir. 1976Jphnson by Johnson v. Thompson, 971 F.2d 1487, 1497 (10
Cir. 1992). To evaluate a privacy objectionuds must balance the party’s need for
particular information against the privacy right assertéreed, 542 F.2d at 1116Cook v.
Yellow Freight System, Inc., 132 F.R.D. 548, 550-51 (E.D. Cal. 1990), overruled on ¢
grounds bylaffe v. Redmond, 518 U.S. 1 (1996).

Here, as noted above, the Court fintie applicants’ personally identifiabje

information is relevant to this litigation. d@htiff contends he needs the information sd
can build a statistical model to prove his disgie impact claimThe NCAA admits that i
does not keep race statistics on the coachingication applicants. (ECF No. 98 at 1¢
Consequently, Plaintiff's only source for obtaining this information is from the appli
themselves. The Court also finds that thedtipiarty applicants have a privacy interes
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their personally identifiable inforation. However, that intereistnot particularly sensitive.

See eg. Artisv. Deere & Co., 276 F.R.D. 348, 353 (N.D. Cal. 2011) (distinguishing
privacy interests at stake in names, agsies and phone numbers from “those more intif
privacy interests such as compelled disclosdimaedical records and personal historie
Algee v. Nordstrom, Inc., 2012 WL 1575314, *4 (N.D. CaMay 3, 2012) (stating tha
although third parties “have a legally protectaterest in the privacy of their conta
information and a reasonable expectatioprofacy, the information sought by Plaintiff

not particularly sensitive”Y5onzalezv. Totah Family Partnership, 2011 WL 2135344 (S.D.

Cal. May 13, 2011) (ordering disclosure ofthparties’ personal contact information des;j
finding the third parties had a reasonable expectation in the information).

On balance, the Court determines thaiiff's need for the applicants’ persona
identifiable information outweighs the applicdmsvacy interests. Accordingly, Plaintiff’
request to compel the NCAA to produce urmretdd versions of the documents thg
provided in response to Plaintiff's Regtidor Production Nos 10 and 11 is GRANTE

Specifically, the NCAA shall provide Plaintiffitt the coaching certification applicants’ fulll

names and addresses.
[11. CONCLUSION
For the foregoing reasons, the GOHEREBY ORDERS the NCAA to provid
supplemental responses to Plaintiff's Regsiést Production, in accordance with the ter
of this order, within 30 days of the date of this order.
IT ISSO ORDERED.

DATED: November 20, 2013 ——
DAVIDH. BARTICK i
United States Magistrate Judge

f the(Joartles determine a protectimaler should be in place before the
unredacted documents are produced, the Cowntling to entertain a joint motion for a
Protectlve order. The parties should cdnghe chambers rules for more information ¢

he Court’s requirements for all protectivelers. Judge Bartick’'s chambers rules are
available on the Court’s weibs at: www.casd.uscourts.gov.
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