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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

VISANT CORPORATION; and CASE NO. 13c¢cv389 WQH
JOSTENS, INC., (WVG)
Plaintiffs, ORDER
VS.
BRET BARRETT; and ECCOMI,
INC., d/b/a YB,
Defendants

HAYES, Judge:
The matter before the Court is tiee'sponse and Motion to Dismiss Complai
(“Motion to Dismiss”) filed by Defendant Bret Barrett. (ECF No. 8).
BACKGROUND
On February 19, 2013, Plaintiffs Visaborporation (“Visant”) and Jostens, In
(“Jostens”) initiated this action with @omplaint against Defendants Bret Bar
(“Barrett”) and Eccomi, Inc., d/b/a YR“YB?"). (ECF No. 1). Plaintiffs allege th;

Barrett, a former Jostens sales repngative who is now president of YBa Jostens

competitor), has been targeting existing dost sales representatives with false
defamatory statements about the finanbmdlth of Jostensnd its parent company
Visant. Id. at 2. Plaintiffs assert claims fdefamation, trade libel, unfair busing

practices, and intentional interference with contractual oglatiand prospectivie

economic advantage.
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On February 26, 201Barrett, proceedingro sé, filed the Motion to Dismis$
pursuant to Federal Rule of Civil Pratge 12(b)(6) and California’s anti-SLARP

(strategic lawsuit against public particijpe) statute (Cal. Code Civ. P. § 425.16).

(ECF No. 8). On March 21, 2013, Plaffgifiled an opposition. (ECF No. 12). On

April 9, 2013, Barrett filed a reply. (ECF No. 19).
ALLEGATIONS OF THE COMPLAINT

“Visant is a leading marketing and pubiliisg services enterprise.... Josten
a wholly-owned subsidiary of Visant(ECF No. 1 at §{ 12-13). Jostens manufact
and suppliesinter alia, yearbooks to schools, colleges and universitiee idat 1
13-15. “Jostens’ business model forsthool yearbooks is built on contracts w
independent sales representatives who agrselicit sales on Jostens’ behalf in
assigned territory.”ld. at § 14.

S IS
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From approximately 1998 until 2011, Barrséirved as a Jostens independent

sales representative. “In 2011, Jostemsitgated its relationship with Barrett f
non-performance. At the time, Barrettwed Jostens more than $200,000
unreimbursed draw payments, funds thateltshad advanced Barrett to assist hin
in developing and maintaining Jostens’ accedimat he had agreed to pay back thro
commission receipts.1d. at  16.
“[1]n or around the time Joshs terminated Barrett, Barrett became affiliated

YB?, a Jostens competitor engaged in thernass of providing services and produ
in connection with the publication,lsaand production adchool yearbooks.1d. at

—

ugh

vith
icts

17. Barrett is the presideaf Eccomi, Inc., which does business under the fictitious

business name Y¥B
l. Defendants’ January 26, 2013 e-mail

On January 26, 2013, Defdants sent a “false and defamatory doomsday

_'As apro sedefendant, Barrett cannot represBefendant Eccomi, Inc., d/b
YBZin this action.See D-Beam Ltd. P’ship Roller Derby Skates, In366 F.3d 972

973-74 (9th Cir. 2004?1“Corporations and other uniaporated associations must

appear in court through an attorney.”).
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analysis of Visant and Jostens to 25 kestdios independent salepresentatives in it
memory book segment. The purported analysis, which targeted key Jq

S

psten

independent sales representatives resporisitatatical Jostens customer relationships,

falsely asserted that Visant and its whollyr@d subsidiary, Jostens, were teetering
the edge of bankruptcy and further clathtbat the ‘commission models, pensio
buyouts and the like could all be wiped outld. at  19. Defendants sent this e-m
within 48 hours after the resignation of Jostgmesident. “[T]hdalse and defamator
statements were calculatedingite fear and panic amodgstens’ independent sal
representatives, to tortiously interferattwJostens’ contractual relationships &
prospective economic advantage with itslependent sales representatives
customers, and to injure Jostens and Visant in their businkks.”

The “doomsday analysis falsely statadiér alia, “that according to Moody'’s

Visant is currently carrying total delof $2.175 billion.” In fact, the reference

Moody'’s report merely rated the $2.175 billiond&bt available t&/isant. It did not
state and did not purport to state the amadintebt actuallydrawn down and carrie
by Visant or the amount Visant had pdmwvn on the principal of that debtld. at
20. Other publicly available documents stdteat “the amount of net debt (that is, 1
of cash on hand) actually carried by Visaats approximatel$1.88 billion, 13% les:
than the falsely inflated $2.175 billion figureld. at T 21.

The “doomsday analysis also materiathisstated Visant's current debt ratio
7.38 when, in fact, it was approximately 6 £gain, the very same public docume
to which the January 26, 2013 purported anslseferred made clear that Visant I

a 21% cushion against its tbieverage covenant of 7. diring its tightest credit period

in 2012.” Id. at § 22.
“The January 26, 2013 doomsday analysis used these untruthful statemn
fact to falsely portray Visant as being on the brink of bankruptcy”:
‘It means that should EBITDA continte decline at current rates, Visant
may likely be in default of its delsbvenant(s) by the end of the second

guarter of 2013. Unless somethinganges between now and then to
significantly increase revenue or reduce expenditures, it appears thal
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Visant will be insolvent.’
Id. at 1 23. “In sharp contrast Defendants’ false statements regarding bankruptcy
Moody’s report upon which they purported tdyrstated that Visant's debt ‘ratin
outlook is stable.”ld. at { 24. “The other ratingeport referenced in Defendan

/, the

9
S

January 26, 2013 purported analysis, an&tad & Poor's Research Update, dated

October 5, 2012, likewise contradicted Defendants’ assertithat 1 25. Defendant
also “ignored other publicly available infortran about the stable value that purchas
in the open market placed on Visant’s public debt,” such as information that
“was trading in the open market at an average of 92 to 93.50 versus 100 (oige
at 1 26.

The January 26, 2013 e-mail also “framduboimisstatements of fact in the fof

of questions rife with mischaracterizatiarsl errors that theadvised the independe
sales representatives to dir¢ot Jostens’ management.ld. at  27. The e-ma
concluded by “advising thindependent sales representatives in California that the
free to leave Jostens and seek employmesgwhere with no fear of reprisal....
wished ‘best of luck’ to all of the independeales representatives ‘during this diffic
time.” Id. at  28.

S
Sers
visar
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It
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“Precisely as Barrett and ¥Bntended, the January 26, 2013 communication

disrupted Jostens’ relationships with itsdependent sales representatives,
expressed fear and concern based uponldbensday analysis for their livelihoog
their businesses and their customerigl’at  29.

Jostens “promptly attempted to uritie damage caused by Defendantd.”at
1 30. On January 30, 2013, Jostens s&ide made by its CFO and VP of Sales
its independent sales representativesyvteo “corrected the false and defamat
statements published by Defendants anargited to set the record straightd.
lI. Defendants’ February 1, 2013 e-maill

On February 1, 2013, Defenta sent an e-mail to “substantially the same g

of key Jostens sales representativestittom the January 28013 e-mail was sent, In
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which “Defendants falsely pclaimed in bold face printvisant is either already in
default on a portion of its debt oris perilously clos to that event.” Id. at § 31.
“The February 1, 2013 email falsely statealttliostens current debt is $2.175 billio
It also falsely asserted a debt ‘ratio of 7.37d’ at | 32.

The February 1, 2013 e-mail “was calcuthte instill fear and panic in Josterns

n.

independent sales repeggatives and to disrupt Jostens’ relationships with thig key

constituency and its customerdd. at § 33. “Defendants ominously stated: ‘I cannot

speculate as to what will happt® Visant should they curréy be in technical defau
of their debt or if they gdo the place soon. All | know is that whatever happens

a company when it violates a debt coaet, it is not pleast. And it can be

devastating.”1d.

The February 1, 2013 e-mail concluded walpitch for Jostens’ independent

—

to

14

sales representatives to consider joining:YIB all seriousness, ask yourselves, ‘Have

the recent actions of my company appedrawee been those of a company on sound or

shaky financial ground?’ PS: If you wonder, our company is dgiegt. And as

soon as | pay off my Visa for those piztasught for a school last week, our debt ratio

will be zero.” Id. at § 34.

“The February 1, 2013 e-mail has dayed Visant and Jostens precisely| as

Defendants intended. The falsed defamatory misstatements of fact have disrupted the

Jostens’ relationships with its indepentisales representatives and customers
damaged Visant's and Josténeputations and goodwill.1d. at § 35.
lll.  Kelly Craig’s resignation from Joste ns and subsequent affiliation with YB

and

“[Kelly] Craig served as a Jostemslependent sales representative ... from 2003

until June 2012, when he breached [his SBepresentative Agreement] to join'B
Id. at  38. “Craig’s Saldlepresentative Agreement contained a strict notice of
renewal provision necessary to protect Jostens’ customer relationslaipat™ 39.
On or about June 3, 2012, in the midafiehe 2012 term, Craig sent an emai
his Jostens Regional Manager, informingrtieager that he wassigning” from his

-5- 13cv389 WQH (WVG)

non-

to




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

sales representative position “effective immediately” because “soul searching”re

veale

that his future was not with Jostend. at 1 42. “By purporting to terminate the Sales

Representative Agreement without metion June 3, 2012, Craig breached
agreement.”ld.

“Jostens has learned that Craig breadhis®ales Representative Agreemer
order to sell competing yearbooks on behalf of Wigh Barrett. Defendants induce
Craig to violate his Sales Representativeg®gnent in order to benefit themselves
to cause financial harm to Josten&d” at  43.

At the time Defendants induced Crda@breach the agreement, Defends
“were aware of the terms of Craig’s SalRepresentative Agreement” and knew {
“Craig’s departure from Jostens on or arothredend of the school year, without proj
notice to Jostens, would seriously harmstdas by compromising its ability to assi
new sales representatives to Craig’s Jasteistomer accounts before those custoi
left for the summer break and to renia@ accounts for a next school yedd’ at  45.

Shortly after Craig left Jostens, Defentiamet with Jostens’ customers servig
by Craig and attempted to “convince those customers to terminate their |
Publications Agreements and/or not reribair existing agreements with Jostens &
instead, to purchase yearbook products and services fréih ¥B at { 46.

“Defendants’ actions were calculatinganipulative, andlesigned to damag

the

tin
ad
and
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hat
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\Nd,

e

Jostens, and to benefit f2adants personally. As a direct and proximate result of

Defendants’ actions, certain of the Jostenustomers with whom Craig was given
opportunity to work as a Jostens independal@s representative have terminated t
School Publication Agreements and/or notewed their agreements with Jostens
have instead entered intoragments with Defendantsld. at 46-47.

an
heir
and

The Complaint asserts the following cles for relief against both Defendans:

(1) defamation; (2) trade libel; (3) unfdusiness acts, practices and/or condug
violation of California Busings and Professions Code § 1726iGseq; (4) intentional
interference with contractual relationgh] and (5) intentional interference w
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prospective economic advantggéhe Complaint asserts diversity jurisdiction pursu

to 28 U.S.C. § 1332. Plaintiffs requeselpminary and permanent injunctive religf;

compensatory, punitive and exemplary dges restitution and disgorgement
unlawful revenues; and attorneys’ fees and costs.
DISCUSSION

ant

of

The Court construes Barrett’s filing both as a motion to dismiss the Comiplain

pursuant to Federal Rule of Civil Procedure 12(B)é)d a motion to strike th
Complaint pursuant to California’s anti-SER statute (Cal. Code Civ. P. § 425.1
See Bernhardt v. Los Angeles Cou380 F.3d 920, 925 (9th Cir. 2003) (“Courts h;
a duty to construpro sepleadings liberally.”). Attached to his motion, Barrett subr
copies of the January 26 and February 1, 2013 e-mails. (ECF No. 8 at 7-22).
l. Motion to Dismiss

Federal Rule of Civil Procedure 12(b)(6ymés dismissal for “failure to stat

a claim upon which relief can be granted.” HRdCiv. P. 12(b)(k Federal Rule of

Civil Procedure 8(a) provides that “[a]galding that states a claim for relief m

contain ... a short and plain statement ef¢laim showing that the pleader is entit

torelief.” Fed. R. Civ. R8(a)(2). Dismissal under Rul2(b)(6) is appropriate whef

the complaint lacks a cognizable legal themrgufficient facts to support a cogniza

legal theory.See Balistreri v. Pacifica Police Dep301 F.2d 696, 699 (9th Cir. 1990).

A plaintiff's “grounds” to relief must comin “more than labels and conclusio
and a formulaic recitation of the elentgiof a cause of action will not doBell Atl.
Corp. v. Twombly550 U.S. 544, 555 (2007quoting Fed. R. CivP. 8(a)(2)). Wher
considering a motion to dismiss, a courtstnaccept as true dlivell-pleaded factua

~ ?Plaintiffs Visant and Jostens bring cfa 1-3. Only Plaintiff Jostens bring
claims 4 and 5.

3Although Barrett does not meon Federal Rule of Civil Procedure 12(b)(6)

his motion, he does moveh# court to dismiss the plaintiff's claim for ama(}es

resulting from allegedly defamatory statms made by me based on the plainti
failure to make a claimTor wth reliet can be qrantec’[he plaintiff makes no offer g
proof that there was any defamation,elibslander nor were there any result
damages.” (ECF No. 8 at 2).
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allegations.” Ashcroft v. Igbgl 556 U.S. 662, 679 (2009). However, a court is
“required to accept as true allegations that are merely conclusory, unwat
deductions of fact, or unreasonable inferenc8prewell v. Golden State WarriQ66
F.3d 979, 988 (9th Cir. 2001). “In sum, for a complaint to survive a motion to dis

not

rante

MISS

the non-conclusory factual content, and oe@ble inferences from that content, must

be plausibly suggestive of a claantitling the plaintiff to relief.”Moss v. U.S. Secr¢
Service 572 F.3d 962, 969 (9th Cir. 2009) (quotations omitted).

A. Claim 1: Defamation

Barrett contends that the Complaint fadistate a claim for defamation. Barr
does not dispute sending thadary 26 and February 1, 20d-3nails, but contends th
the e-mails contain only statements ofropn and are therefore protected under

First Amendment. Barrett asserts that was merely opining about “hypotheti¢

scenarios” for the future of Visant addstens based upon his assessment of publ
available information issued by Moody’'s aBthndard & Poor's(ECF No. 8 at 4)
Barrett contends that, even if his statetaemere false and defamatory, Jostens

Visant are public figures andvymafailed to adequateallege that he acted with “actual

malice.”

Plaintiffs contend that the Complaintezplately alleges facts to support a clai

for defamation. Plaintiffs assert thattaém statements within Barrett's e-mails wg
false, and that Plaintiffs suffered and tioue to suffer damages as a result of th
false statements. Plaintiffs contend tBatrett’'s e-mails rise above mere “opinio
and contain false and defamatory statements of fact about private figures — sp¢
which “actual malice” need not be proveRlaintiffs contend that, even if Joste
and/or Visant are public figas, the factual allegations of the Complaint satisfy t
burden of demonstrating “actual malice.”

To prevail on a defamation claim under Gaiifia law, a plaintiff must prove (1
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a publicatiofithat is (2) false, (3) defamatory, and (4) unprivilegadd that (5) ha
a natural tendency to injure thrat causes special damadeaus v. Loftus40 Cal. 4th
683, 720 (2007). Public figures must also prove actual malice in order to reca

defamation claimsSee New York Times v. Sulliy@Y6 U.S. 254, 279-80 (1964

Libel, a form of defami@on, “is a false and unprileged publication by writing
printing, picture, effigy, or other fixed peesentation to the eye, which exposes
person to hatred, contempt, ridiculepbtoquy, or which causes him to be shunne
avoided, or which has a tendgrto injure him in his oagpation.” Cal. Civ. Code
45;see also Barnes-Hind, Ind. v. Superior Coligl Cal. App. 3d 377, 382 (1986A
corporation can be libeled by statemamksch injure its business reputation.”).

1. False statementsf fact

Ver ¢
).
any
d or

“Under California law, regvery for defamation may be had only for false

statements of fact. Statemenfsopinion are not actionable.fhfo. Control Corp. v

Genesis One Computer Corpll F.2d 781, 783 (9th Ct980). Whether allegedly

defamatory statements constitute opmior fact is a question of lawJensen v
Hewlett-Packard Co 14 Cal. App. 4th 958, 971 (1993). “The court examines
communication in light of theontextin which it was published. The communicatio
meaning must be considered in referencelévamt factors, such as the occasion of
utterance, the persons addressed, the putpbseserved, and ‘all of the circumstan

the
N's
the

CEeS

attending the publication.”ld. at 970 (quoting?olygram Records, Inc. v. Superior

Court, 170 Cal. App. 3d 543, 555 (1935“The key is not parsing whether a publist
statement is fact or opinion, but ‘whetlteereasonable fact finder could conclude
published statement declares or implies a provably false assertion of

Overstock.com, Inc. v. Gradient Analytics, Jrid1 Cal. App. 4th 688, 701 (quoti

_l“Barrett does not dispute that he publghee January 26 and February 1, 2(
e-mails.

*Plaintiffs allege that the allegedly dafatory statements in the January 26
February 1, 2013 e-mails wenanprivileged.” (ECF Nol at 1 49). Defendants ha

not disputed this allegation, nieave they asserted any piege related to the alleged]y

defamatory statements.
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Franklin v. Dynamic Details, Inc116 Cal. App. 4th 375, 385 (2004)).

The Complaint alleges a defamaticlaim predicated upon the followir
statementdnter alia, found in Barrett’'s January 2éé February 1, 2013 e-mails: (
“Visant is either already in default on a portiaiits debt or is perilously close to th
event”; (2) “[A]ccording to Moody’s and Staard and Poor’s, the corporation is
serious risk to default on at least a portdiits] debt”; (3) [A]Jccording to Moody’s
Visant is currently carrying total debt$2.175 billion”; (4) “The reality is that Visar
is in debt by over $2 billion”; (5) “Unks something changes between now and
second quarter of 2013] to significantlycrease revenue or reduce expenditure
appears that Visant will be insolvent”; (6) “How can you [members of Jo
management], as part of a company @wérge of bankruptcy, guarantee any of w
you are saying?”; and (7) “Visant may likelyibedefault of its dbt covenant(s) by th
end of the second quarter of 2013¢&e generallECF No. 1;see alsd&CF No. 8 al
7-22 (copies of the January 26 and February 1, 2013 e-mails).

The Complaint alleges that Barrett’s stagens about Visant’s debt, which cit
to the Moody'’s report, were false: “In fathe referenced Moody’s report merely ra
the $2.175 billion of detdvailable to Visant. It did not state and did not purpor;
state the amount of debt actually dradown and carried by Visant or the amo
Visant had paid down on the principal thiat debt.... As othliepublicly available
documents made clear, the amount of net @hat is, cash on hand) actually carr
by Visant was approximately $1.88 billion, 13é6s than the falsely inflated $2.1
billion figure.” (ECF No. 1 at {1 20). Th@omplaint alleges: “In sharp contrast

g

1)
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Defendants’ false statements regagdbankruptcy, the Moody’s report upon which

they purported to rely stated thas¥nt’s debt ‘rating outlook is stableld. 124. The
Complaint alleges that Barrett’s statemdyatsed upon the Standard & Poor’s Rese
Update were also false: “Caaty to Defendants’ conclusiottsat Visant was at seriol
risk of defaulting on its debt obligatiorStandard & Poor’s concluded: ‘We belie
Visant has ‘adequate’ sourcefsliquidity (based on our current criteria) to more tk
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cover its needs over the next 12 to 18 monthd. 5 25. The Complaint alleges th
“Defendants ignored other publicly availabhformation about the stable value t
purchasers in the open market placed on Visant's public delot.”™] 26. The

Complaint alleges that Barrett, a formemployee of Defendants, sought to port

at
nat

fay

Visant and Jostens in a negatand false light in order to recruit existing Jostens sales

representatives to defect and join?Barrett’s new company.

Based upon these allegations and the plain language of Barrett’'s e-mdils, tl

Court finds that a reasonable fact findeuld conclude that Barrett's e-mails decla

or implied provably false statements of femgarding the finanal health and stability

red

of Visant and Josten&ee Overstock.com, Iné51 Cal. App. 4th at 701. Even though

many of Barrett's statements were qualifiattManguage such as, “it appears,
research today,” “
something changes,” (ECF No. 8 at 8-1statements ... do not attain constitutio
protection simply because they are sprinkietth words to the effect that somethi

does or not ‘appear’ to be thus and sobecause they are framed as being ‘in

opinion’ or as a matter of ‘concern.Overstock.com, Inc151 Cal. App. 4th at 703.

if my numbers are accara“it is my understanding,” and “unlegs

inmy

Nor will “couching an assedn of a defamatory act in cautionary language, sugh as

‘apparently’ or ‘some sources say’ oresv putting it in the form of a questio
necessarily defuse[] the impression that$peaker is communiag an actual fact.

Weller v. American Broad. Co., In@32 Cal. App. 3d 991, 1004 (1991). “Even where

the speaker states facts upon which he obakes an opinion, if the facts are incori
or incomplete, or if the speaker’s assesstof them is erroneous, the statement

still imply an actionable statementMilkovich v. Lorain Journal Co497 U.S. 1, 18¢

19 (1990).
2. Defamatory statements / Special damages

ect

can

Barrett also asserts that Plaintiffsatlre made no attempt to even identify how

much they were damaged, atlthose specific damages entail, or how they arrivé

that arbitrary number [of $75,008s alleged in the Complaint].” (ECF No. 15 at 1
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Plaintiffs contend that thdyave adequately alleged a atdlior libel per se — a form g
defamation requiring no proof of special damages.
“A statement that is defamatory withdbe need for explanatory matter such

an inducement, innuendo or other extrinsic,faghstitutes ‘a libel on its face,” or lib¢

per se.Overstock.com, Inc151 Cal. App. 4th at 700 (quog Cal. Code Civ. P. § 453);

see also Barnes-Hind, IndL81 Cal. App 3d at 386 (“If ... r@ader would perceive
defamatory meaning without extrinsaad beyond his or her own intelligence 3
common sense, then under section 45a ..etlselibel per se.). Where a plaint
adequately alleges and prowe#bel per se claim, shead not prove special damag
rather, damage to plaintiff's reputation is presum8de Barnes-Hind, Ind181 Cal.

)f

N

App. 3d at 382. “Perhaps the clearest exangfllibel per se is an accusation OLa
g

crime.” Id. at 385. “However, ‘it is not necessary that the publication char
commission of a crime; it is sufficient if $b reflect’'s on the person’s integrity as
bring him or her into disrepute.Medifast, Inc. v. Minkoyd 0-CV-382 JLS BGS, 201
WL 1157625, at *9 (S.D. Cal. Ma29, 2011) (quoting 5 E. Witkin, Summary of
California Law, Torts § 543 (10th ed. 2005)).he courts have nmafested liberality,
at least at the pleading stage, in finding lipet se. Thus it hasbkn said to be errc
for a court to rule that a publicationrc®t be defamatory on its face when by i

reasonable interpretation the languagesusceptible of a defamatory meaninp.

Barnes-Hind, Ind.181 Cal. App. 3d at 385 (quotation omitted).
In this case, Barrett’s allegedly falsatsiments call into question the financ

the
to
1

ANy

ial

health, stability, and business reputation of Visant and Jostens. The Court finds th

these statements are suscdptib a reasonable interprétan that would, without any
additional explanation or extrinsic facesxpose Visant and Jostens to “conten

ridicule, or obloquy, or ... cause[] [Visant ahastens] to be shunned or avoided, ar ...

[would] ha[ve] a tendency tmjure [their] occupation.”ld.; see also idat 382 (“A

corporation can be libeled by statemewtsich injure its business reputation.|);

Ferlauto v. Hamsher74 Cal. App. 4th 1394, 1401 (1999) (“In evaluating whe
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language used is defamatory, coudskl not so much [to the allegedly libelous

statement’s] effect when swdgjted to the critical analysié a mind trained in the law
but [to] the natural and probable effagbon the mind of the average reade
(quotation and citations omitted)). Accardly, as the defamation claim is preser

pled, damage to Plaintiffs’ reputation is presum®de DiGiorgio Fruit Corp v. AFL}

CIO, 215 Cal. App. 2d 560, 572 (1963) (“[tlie publication reasonably and nature
has the effect of bringing the businessha& corporation into public contempt, and
making it odious in the estimation of tleosvith whom it hadusiness dealing ¢
connections, then the law will presume that the publication was actionable
without either pleading [or] proof of spetidamage. It will be inferred that tf
publication did injure it in &dusiness way, for it is only in a business way, resultin
pecuniary loss, that a corporation cardamaged by an allegételous publication.’
(quotation omitted)).
3. Public figures

Barrett contends that Josseend Visant are public figes because “the financi
solvency of Jostens/Visant is a matter oflpuinterest.” (ECHNo. 15 at 15). Barref
contends that Plaintiffs cannot show ‘zett malice” in this case because “it is cl
from all available evidence and even the eotd of the email itself that every effq
was made [by Barrett] toe clear and accurateld. Plaintiffs contend that Visant ar

Jostens are not public figures, but that, eNdhey are, Plaintiffs have adequate

alleged the existence of “actual malice.”

Public figure§ must prove actual malice iorder to recover on defamatic
claims. See Sullivan376 U.S. at 279-80. Actual tie means that the defamatc
statement was made with “knowledge thatias false or with reckless disregard

*There are two types of public figured) “all purpose” public figures, wh
“occupy positions of such persuasive po influence that they are deemed pu
figurestor all purposesGertz v. Robert Welch, Inel18 U.S. 323, 345 (1974); and (
a “limited purpose” public figure, who has “wmitarily inject[ed] himselif or i5 draw
into a particular ?ubllcamtroversy and thereby becosre public figure for a limite(
range of issues.ld. at 351. Generally, those who attain Publlc figure status “I
assumed roles of especial proemee in the affairs of society.Id. at 345.
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whether it was false or not.Id. Reckless disregard, in turn, means that the publ
“in fact entertained serious doubtstasthe truth of his publication.”St. Amant v
Thompson390 U.S. 727, 731 (1968).

While the January 26, 2013 e-mail statedari not a financial expert,” it al§o
contained several atledly false and defamatory statsms about the financial health
of Jostens and Visant that were purpdistdased upon Barrett'ssessment of detailed

financial reports from Moody’s and Standard & Poor’s. Assuming, without dec

that Plaintiffs are public figures (eithdirhited” or “all purpose”), the Court finds that

sher

ding,

Plaintiffs have adequatelyieged facts to plausibly conclude that the January 26 and

February 1, 2013 e-mails wesent with “reckless disregd of whether [statemen
within those e-mails were] false or notSullivan 376 U.S. at 279-80.

ts

Viewing the non-conclusory allegationd the Complaint as true, the Court

concludes that Plaintiffs have stated aygible claim for defamation against Barr
The motion to dismiss Plaintiffs’ claim for defamation is denied.

B. Claim 2: Trade libel

Trade libel is defined as “an intentional disparagement of the quality of pro

which results in pcuniary damage... Erlich v. Etner 224 Cal. App. 2d 69, 73 (1964).
Thus, a cause of action foatte libel requires at a mmum: (1) a publication; (2)

which induces others not to deal with plaintiff; and (3) special damages.ols v.
Great American Insurance Compani&69 Cal. App. 3d 766, 773 (1985).0 succeed
on a claim for trade libel, aghtiff must plead and prove special damages in the

Pit.

perty

form

of pecuniary loss.’Luxpro Corp. v. Apple IncC 10-03058 JSW, 2011 WL 1086027,

at *14 (N.D. Cal. Mar. 24, 2011%ee alsded. R. Civ. P. 9(g) (“If an item of spec
damage is claimed, it must be specifically stated.”).

The Court finds that the Complairmidequately alleges the publication
statements by Barrett which inckd others not to deal with Plaintiffs. However,
Complaint’s allegations of damages are sintpit “Defendantdfalse statements hay
caused — and will continue to cause if @il to continue — harm to Visant's a
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Jostens’ business. Defendants’ falsateshents have interfered with Jostens
relationship with its indepelent sales representativasd have disrupted Jostens’
business.” (ECF No. 1 at § 57). Plaintiffgve failed to sufficiently identify specigal
damages in the form of a pecuniary loSee Luxpro Corp2011 WL 1086027, at *14
(“Although a plaintiff does not need to plead a specific dollar amount, the plaintiff
should allege an established business,amount of sales fa substantial perio
preceding the publication, the amount of saldssequent to the publication, [and] facts
showing that such loss in sales wehe natural and probable result of such
publication.” (quotation omitted)). Accortyly, the Court grants Barrett's motion|to
dismiss the trade libel claim without prejudice&see, e.g., Isuzu Motors Ltd. |v.

Consumers Union of U.S., Ind.2 F. Supp. 2d 1035, 1047 (C.D. Cal. 1998) (finding

a claim for special damages from “the lo§sevenue from wholesale and retail sgles

of [plaintiff]” inadequate).

In conclusion, the motion to dismissakitiff's trade libelclaim is granted
without prejudice. The motion to dismiss puant to Federal Rule of Civil Procedure
12(b)(6) is otherwise deni€d.
I
I
I

‘Barrett does not move for dismissal of claims three through five of the
Complaint for failure to state claim. However, in hiseply brief, Barrett challenggs
the validity of Craig’s employment contracttivJostens — the calict serving as

basis for claims four and five, for intentidin@erference with contractual relations gand

interference with prospective economic advant&®geECF No. 15 at 16 (contendi ?
that “[%]he automatic renewal clause i thostens rep_resental%greement represents

a de facto non-competition clause andhsrefore illegal under California law”).
Because Barrett raised this argument for trst fime in his reply brief and Plaintifts
have not had an opportunity to respond, the Court will not consider the validity o
Cral%s employment cordct at this timeSee United States v. Bqol&b6 F.2d 208, 20
(9th Cir. 1 9_23/ (noting that courts %eneradkyclme to consider arguments raised|for
the first time in a reply brief}Jnited States v. Boggr4 F.3d 470, 478 (3d Cir. 199p)
(noting that considering arguments raisadifst time in reply brief dei)rlves opposing
party of adequate opportunity to respondhited States v. Boyc&48 F. Supp. 2
1069, 1085 (S.D. Cal. 2001) ("This argument waspresented in their moving pap

and therefore should not be considered nowt,iasmproper for a party to raise a néw
argument in a reply brief.”)
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[I.  Motion to Strike

California Code of Civil Procedurestion 425.16 (“seain 425.16”) permits i
defendant to strike a lawsuit if the alleded] acts arose from his or her exercise of
speech “in connection with a public issuataf the plaintiff cannot show a probabili
of success on his or her claintSal. Code Civ. P. § 425.16(b)(®Bee also Thomas

=)

free

Ly
V.

Fry's Elecs., InG.400 F. 3d 1206, 1206 (9th Cir. 2005) (explaining that Califgrnia

anti-SLAPP motions to strike are availablditigants proceeding in federal court).
defendant who brings a&stion 425.16 motion has the initial burden of presenti
prima facie case that the suit “arises framy act of [defendant] in furtherance
[defendant’s] right of petition or free speech under the United States or Cal
Constitution in connection with a public issu&Vilcox v. Superior Couy27 Cal. App.
4th 809, 820 (1994) (quoting Cal. Code (#v.§ 425.16(b)). If the defendant me
this burden, the burden shifts to the plairtbféstablish “a probability that plaintiff wi
prevail on the claim.”"Wilcox, 27 Cal. App. 4th at 823.

A. Claim 1: Defamation

Barrett contends that the Court shouldkst Plaintiffs’ claim for defamatior

A
ng a
of

forni

ets

—

pursuant to section 425.16 on the grounds that Plaintiffs have no likelihgod o

prevailing. Barrett reques$®,000.00 in attorneys’ feeghe amount purportedly pal
to an attorney to review his motion to dismiss.

Plaintiffs contend that section 425.16 does apply to this lawsuit. Plaintiff
assert that the statute only protects sperale in connection with a public isst
unlike the speech at issue in this cas@ssuming the statute does apply, Plaint
contend that Barrett’'s motion should be derbedause Plaintiffs have establishe
probability of prevailing on their claim for defamation.

1. In connection with a public issue

Under section 425.16, an actfurtherance of a persatight of petition or freg

speech includes: “(1) any written or oral staent or writing madeefore a legislative
executive, or judicial proceeding, or aother official proceeding authorized by la
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(2) any written or oral statement or wndi made in connection with an issue under
consideration or review by a legislative, extaee) or judicial body, or any other official
proceeding authorized by la{8) any written or oral statement or writing made in a
place open to the public or a public forumamoection with an issue of public interest;
(4) or any other condtien furtherance of the exercise of the constitutional right of
petition or the constitutional right of free spe@tlonnection with a public issue or pn
issue of public interest.” Cal. Code Civ. P. § 425.16(e).

In this case, the Court finds that the financial stability afavit and Jostens|—
major corporations selling products $ehools and universities nationwide — ¢an
constitute a “public issue or an issugablic interest” pursuant to § 425.16(&).; see
also Damon v. Ocean Hills Journalism CJuB5 Cal. App. 4th 468, 479 (200D)
(pursuant to section 425.16, “matters ofjpuimterest ... includactivities that involve
private persons and entities, especially wekanrge, powerful organization may impact
the lives of many individuals”). Becausealptiffs bring this action in response |to
Barrett's statements regarding that issugulblic interest, Barrett has satisfied his
initial burden of establishing that this actenmose from an act in furtherance of his right
of free speechSee World Financial Group, Inc. v. HBW Ins. & Financial Serviges,
Inc., 172 Cal. App. 4th 1561, 1568 (2009) (in determining whether the “arising from”
requirement is met, “the critical pointis whether the plaintiff’'s cause of action itself was
based on an act in furtherance of theeddant’s right of petition or free speech.”).

2. Probability of prevailing

To show a probability of prevailing, “the plaintiff must demonstrate|the
complaint is legally sufficient and supported by a sufficient prima facie showing of
facts to sustain a favorable judgmenthe evidence submitted by the plaintiff|is
credited.” Wilcox 27 Cal. App. 4th at 824. The detenation is made on the basis|of
the pleadings, as well as supporting and oppaifidavits stating the facts upon which
the liability or defense is based. Calode Civ. P. § 425.16(b)(2). Pleadings |by
themselves are inadequate to demonstratera facie case — th@aintiff must submit
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admissible evidence to show a pablity of prevailing at trial. Evans v. Unkow38
Cal. App. 4th 1490, 1497-98 (1995). “[T]he plaintiff's burden of establishil
probability of prevailing is not high: W&o not weigh credibility, nor do we evalua
the weight of the evidence. Instead, aeeept as true all evidence favorable to
plaintiff and assess the defendant’s evidence only to determine if it defea

g a
ite
the
1ts th

plaintiff's submission as a matter of lawOnly a cause of action that lacks ‘een

minimal merit’ constitutes a SLAPP Overstock.com, Inc151 Cal. App. 4th at 699
700 (quotingNavellier v. Sletten29 Cal. App. 4th 82, 89 (2002)).

As discussed above, the Court finds thatallegations of the Complaint, tak
as true, are plausibly suggestive of a defion claim entitling Plaintiffs to reliefSee
supraPart I.LA. In an effort to satisfy theheightened burden of showing a “probabi
of prevailing,” Plaintiffs submit the dealation of Paul B. Carousso, Senior V
President and Chief Financiafficer of Visant (ECF No. 12-1), along with copies
Barrett's January 26 and lbieiary 1, 2013 e-maildd. at 8-14, Exhs. A-B), copies
the Standard & Poor’s and Moody’s refsoreferenced in Barrett’'s e-mailsl.(at 15-
28, Exhs. C-D), a transcript of Vises November 9, 2012 conference chll gt 29-35,
Exh. E), and a copy of a Decembe2@12 Moody’s credit opinion of Visant( at 36-
40, Exh. F}

In his declaration, Carousso statd® January 26 and February 1, 2(
statements that Visant is “perilously close to” or “in serious risk of” default
incorrect.” Id. at 2. Carousso states that “Visant is not now and has not beenin @
or at risk of default, onrgy portion of its debt. Further, neither the Moody’s nor
Standard & Poor’s report states that Visiart serious risk to default on any of
debt.” Id. Carousso statesdh “as of the date of Defedants’ email, Visant wa

8Plaintiffs also submit the declaratiosfslason Simpson, Chief Financial Offig

of Jostens, and Jonathon N. Fazzola, couiesdPlaintiffs. (ECF Nos. 12-2, 12-3)

These declarations and the attached étshibeveral of which are copies of e-mz
purportedlg written bK_ Barrett to former stens independent sales representat
relate to Plaintiffs’ third through fifth claims for unfair business practices
intentional interference with contractudbttons and prospective economic advants
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carrying approximately $1.845 billion in tbtzet debt, which was roughly 15 percent
less than the figure Defendardttribute to Moody’s.”ld. at 4. Carousso states: “As

of January 26, 2013, and atother time, has Visant been the verge of bankruptcy
Id. at 5. Carousso states that the 7.38 datd figure for Visat's debt covenants
referenced in the January 2813 e-mail “is incorrect,” and that “the correct figure|for
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Visant's debt ratio for purposes of tthebt covenant wasB on December 29, 2012/
Id. at 5.

After review of these sworn statemerite copies of Barrett’s e-mails, and the
reports from Standard & Poor’s and Moodyte Court finds that this evidence, taken
as true, substantially corroborates the datallegations of # Complaint. Barreft
submits no additional evidence in oppositi@ased upon this record, the Court finds
that Plaintiffs’ claim for defamation haslaast “minimal merit,” and concludes that
Plaintiffs have satisfied their burden establishing a “probability of prevailing”
pursuant to Cal. Code Civ. P. § 425.8e Overstock.com, In¢51 Cal. App. 4th 3
699-700.

Barrett's motion to strike Plaintiffs’ de@mation claim pursuant to section 42516

—

is denied.
B. Claim 2: Trade libel

The Court has dismissed Plaintiffs’ trade libel claim without prejudice pursuant

to Federal Rule of @il Procedure 12(b)(6)See suprdart I.B. However, the Couft

finds that striking the Complaint at thigsge of the proceedings would be inconsistent
with Rule 15’s liberal amendment policfsee Verizon Del., Inc. v. Covad Communs.

Co, 377 F.3d 1081, 1091 (9th Cir. 2004) (jfenting a defendant’s anti-SLARP

Carousso also states: “I have alseh advised that Defendants refer tp a

December 7, 2012 Moody’s credit opinion that refees a debt ratio of 7.3 as support

for their calculation of Visant’'s debt ratiorfdebt covenant purposes at 7.38. As|the

Moody'’s credit opinion makes clear h_owe\MoodI)q/’s IS not calculating a debt ratio
for purposes of debt covenant calculationse ftt that debt ratio for purposes of debt
covenant compliance is calculated dif than the standard rating agerc?é
cNaICIiIZatllon? 5of60)lebt ratios is clear on thed of the Standard & Poor’s report.....” (EC
0. 12-1 at 5-6).
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motion to strike a plaintiff's initial complaint without granting the plaintiff leave

amend would directly collide with Fed. Kiv. P. 15(a)'spolicy favoring liberal
amendment.”) Accordingly, the Court does not reaBharrett’'s motion to strike as t
the trade libel claim at this time. Batt may raise his anti-SLAPP argumentg

opposition to any amended complai@ee id(“If the offending claims remain in the

first amended complaint, the anti-SLAPP reles remain available to defendants
Barrett's motion to strike pursuant @alifornia Civil Code section 425.16

denied. Barrett's requekdr attorneys’ fees is similarly denie®eeCal. Code Civ. P

§ 425.15(c) (“[A] prevailing deendant on a special motiongtrike shall be entitled t
recover his or her attorney’s fees and costs.”).
CONCLUSION

IT ISHEREBY ORDERED that the Matn to Dismiss filed by Defendant Br

14

to

0]

in

).

1S

D

et

Barrett (ECF No. 8) ISRANTED IN PART . The Complaint’s second claim for traEe
0

libel is DISMISSED as to Defendant Bret Barrett without prejudice. The Moti
Dismiss (d.) isDENIED in all other respects. Any moti for leave to file an amendg
complaint shall be filed no later than thi(B0) days from the date of this Order.

DATED: July 9, 2013
it 2. @m
WILLIAM Q. HAYES
United States District Judge
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