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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

ELLINGTON DANIELS and DIANE CASE NO. 13c¢v488-WQH-JMA
DANIELS,
o ORDER
Plaintiffs,
VS.

COMUNITY LENDING, INC.: NEW
CENTURY MORTGAGE; THE
BANK OF AMERICA HOME
LOANS; COUNTRYWIDE HOME
LOANS; BANK OF AMERICA, N.A;
GINNIE MAE; THE BANK OF NEW
YORK; MORTGAGE ELECTRONIC
REGISTRATIONS SYSTEMS; and
RECONTRUST COMPANY, N.A,,

Defendants

HAYES, Judge:

Doc. 60

The matters before the Cdoare the Motion to Dismiss Plaintiffs’ First Amended

Complaint (“Motion to Dismiss”), filed by Defendants Bank of New York Mellpn,

Bank of America, N.A. (sued as “The BaokAmerica Home Loans”), Countrywide

Home Loans, Inc., ReconTrust CompaNyA., and Mortgage Electronic Registratipn

Systems, Inc. (collectively, “moving Defdants”) (ECF No. 45), and the Motion for

Reconsideration of the Order setting asideCGlerk’s entry of default and denying the

motion for default judgment, filed by Plaintiffs (ECF No. 54).
l. Background

On February 28, 2013, Plaintiffs Ellington Daniels and Diane Daniels,

proceeding pro se and in forma paupédiiled a Complaint which asserted claims
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pursuant to the Fair Debt Collection Rrees Act (“FDCPA”), 15 U.S.C. § 1692, tf
Telephone Consumer Protection Act (“TCA7 U.S.C. 8§ 227, and the due proc
clause of the 14th Amendment to the Udiftates Constitution. (ECF No. 1). T
Complaint alleged that Defendants werdawfully foreclosing on Plaintiffs’ res

e
0SS
he

property, and Defendants falgelsserted a right to collect and foreclose on Plaintiffs’

loan.
On June 30, 2013, the Court issued an Order granting a motion to dism
Complaint. (ECF No. 30). EhCourt stated: “No later than thirty (30) days from
date of this Order, Plaintiffs may fila motion for leave tdile a first amendec
complaint, accompanied by a proposed first amended compl&ihtat 8.
On July 9, 2013, Plaintiffs filed document entitled, “Plaintiffs’ Amende

Complaint” (“First Amended Complaint”). (ECF No. 34). The First Amendé

Complaint alleges the following causes ofi@aa. (1) violation of the FDCPA; (2
violation of the Rosenthal Fair Debt Gadlion Practices Act; (3) violation of t
TCPA,; (4) violation of the Fair CrédReporting Act (“FCRA”), 15 U.S.C. 8§ 1681b(f

(5) negligence and not meeting conditiarecedent; (6) fraud; (7) cancellation oLa

voidable contract under California Rexee & Tax Code 8§83304.1, 23305.5A an
violation of California Corporations Codel®1(c)(7); (8) set aside trustee’s sale;
void or cancel trustee’s deed upon sale; ybiJ or cancel assignment of deed of try

iss tl
he

—F

!

d

);

(9)

ISt;

(11) no agency standing, legal capacity; (i2ach of contract; (13) breach of implied

covenant of good faith andifadealing; (14) violation of Plaintiffs’ Fourteen
Amendment rights; (15) unjust enrichment; (16) violation of California Busines
Professions Code sections 1720Geq. (17) quiet title; and (18) slander of title.

On July 12, 2013, the Court issued @rder which stated: “[T]he Amende

Complaint filed on July 9, 2013 is construed as a Motion for Leave to File a

Amended Complaint. Any opposition to the tibm for Leave to File a First Amende

h

S5 and

d
Firs
d

14

Complaint shall be filed ntater than July 26, 2013.” (ECF No. 35 at 1 (citation

omitted)).
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On July 29, 2013, Plaintiffs filed a Reador Clerk’s Entry of Default and
Motion for Default Judgment. (ECF No. 38). On July 31, 2013, Plaintiffs filed &
Amended Motion for Default Judgmen(ECF No. 43). The Amended Motion f
Default Judgment states that “Defentta have not responded to the Amen
Complaint and the time for Defendantsattswer the Amended Complaint expired
July 26, 2013.”Id. at 3.

a

Or
led
on

On July 30, 2013, the Clerk entered ddffas to Defendants Countrywide, Bank

of America Home Loans ar@innie Mae. (ECF No. 38).

On August 12, 2013, the Court issued an Order granting the unopposed
for Leave to File a First Amended Colapt and construing the document entitl
“Plaintiffs’ Amended Complaint,” as the opérxee pleading in this case. (ECF No. 4
The Court ordered: “All sged Defendants shall respond to the First Amern
Complaint no later than fourteen (14) ddy@m the date this @er is filed. The
Amended Motion for Default Judgment is deshwithout prejudice to renew the moti

if any Defendant does not file a timely respons&d’ at 2 (citing Fed. R. Civ. R.

15(a)(3)).
On August 26, 2013, the moving Defenta filed the Motion to Dismis

Plaintiffs’ First Amended Complaint and adrest for Judicial Notice. (ECF No. 4%).

The moving Defendants contend that thetFAresended Complairfails to adequately
plead any of the causes of action allegatd! the moving Defendants request that
First Amended Complaint be dismissed with prejudice.

On August 28, 2013, Plaintiffs filedMotion for Default Judgment against

Defendants. (ECF No. 47). On Septemb@, 2013, Plaintiffs filed an Amende

Motion for Default Judgment. (ECF No. 50).

On November 4, 2013, the CourtissaadOrder denying the Motion for Defal
Judgment and Amended Motion for Defallidgment, and setting aside the Clel
entry of default as to Defendants Caymtide, Bank of Ameca Home Loans an
Ginnie Mae. (ECF No. 52). The Cowntdered that any opposition to the Motion
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Dismiss the First Amended Complaint shadlfiled no later than November 18, 20
and any reply in support of the Motion tosiiiss shall be filed no later than Novem
25, 2013.1d. at 4.

On November 18, 2013, Plaintiffs fdehe Motion for Reconsideration of t
November 4, 2013 Order setting aside @lerk’s entry of default and denying t
motion for default judgment, an oppositiorithe Motion to Dismiss, and a Request
Judicial Notice. (ECF Nos. 54, 56).

On November 25, 2013, the moving Defenidafiled a reply in support of th
Motion to Dismiss and an opposition to Plaintiffs’ Request for Judicial Notice.
Nos. 57, 58). On December 2, 2013, rth@ving Defendants filed an opposition to {
Motion for Reconsideration of the November 4, 2013 Order. (ECF No. 59).

. Motion for Reconsideration

e
([ECF
he

Plaintiffs contend that Court set aside @lerk’s entry of default and denied the

motion for default judgment in error becatiger the court’s [July 12, 2013] order, t

Defendants did not file a timely responsatid “Defendants didot respond [to] ..|

Plaintiffs’ First Amended Complaint.” (ECF No. 54 at 2).

The July 12, 2013 Order provided thatf@sdants may file an opposition to t
Motion for Leave to File a Ft Amended Complaint, bthie Order did not require 3
opposition to be filed. (ECF No. 35). f@adants did not file an opposition, and
August 12, 2013, the Court issued an Ostating that “pursuant to Federal Rule
Civil Procedure 15(a), the unopposed Motiomn Leave to File a First Amende

e

on
of
d

Complaintis GRANTED.” (ECF No. 44 at.2n the August 12, 2013 Order, the Court

required all served Defendis to respond to the First Amended Complaint wi
fourteen days, or by August 26, 20118. As stated in the November 4, 2013 Org
“Defendants timely filed a response t@ tAmended Complaint by filing the pendi

Motion to Dismiss the First Amended @plaint (ECF No. 45) on August 26, 2013.

(ECF No. 52 at 3 (citing Fe®. Civ. P. 12(a)(4)). Té&Motion for Reconsideration (
the November 4, 2013 Order setting asideGleek’s entry of default and denying t
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motion for default judgment is denied.
[11.  Motion to Dismiss

A. Standard of Review

Federal Rule of Civil Procire 12(b)(6) permits dismissal for “failure to st
a claim upon which relief can be granted.” Fed. R. Civ. P. 12(b)(6). Federal F
Civil Procedure 8(a) provides that “[a]galding that states a claim for relief m
contain ... a short and plain statement ef¢laim showing that the pleader is entit
to relief.” Fed. R. Civ. R(a)(2). Dismissal under Rul2(b)(6) is appropriate whe
the complaint lacks a cognizable legal themrgufficient facts to support a cogniza
legal theory.See Balistreri v. Pacifica Police Dep801 F.2d 696, 699 (9th Cir. 199(

“[A] plaintiff's obligation to provide tte ‘grounds’ of his ‘entitle[ment] to relief
requires more than labels and conclusiamsl a formulaic recitation of the eleme
of a cause of action will not doBell Atl. Corp. v. Twomb|y650 U.S. 544, 555 (2007
(quoting Fed. R. Civ. P. 8]). When considering a motion to dismiss, a court 1
accept as true all “well-plead factual allegations.Ashcroft v. Igbal556 U.S. 662
679 (2009). However, a court is not “reqdir® accept as true allegations that
merely conclusory, unwarranted deductions of fact, or unreasonable inferg
Sprewell v. Golden State Warrigiz66 F.3d 979, 988 (9th Cir. 2001). “In sum, fc
complaint to survive a motion to dismidbe non-conclusory factual content, &
reasonable inferences from that contentist be plausibly suggestive of a clg

entitling the plaintiff to relief.”"Moss v. U.S. Secret Servi&&2 F.3d 962, 969 (9th Cir.

2009) (quotations omitted).

Pro se complaints are held to a less\g&int standard than formal pleadings
lawyers. See Haines v. Kerned04 U.S. 519, 520 (1972). A pro se plaintif
complaint must be construed liberallydetermine whether a claim has been sta
See Zichko v. Idah@47 F.3d 1015, 1020 (9th Cir. 2001). “Although a pro se liti
.. may be entitled to great leeway whitwe court construes his pleadings, th
pleadings nonetheless must meet sonm@mum threshold in providing a defenda
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with notice of what it is tat it allegedly did wrong.”Brazil v. U.S. Dep’t of Navy66
F.3d 193, 199 (9th Cir. 1995).

B. Federal Law Claims

1 Fair Debt Collection Practices Act

In the first cause of action of the Fifshended Complaint, Plaintiffs allege th
Defendants are in violation of the EPA, 15 U.S.C. § 1692(e) because Defend
“engaged in false and mislaad representations in communications ... in connec
with the collection of a debt.” (ECF N@4 at 48). The First Amended Compl3
alleges that “even if Defendants are ungioesbly an assignee or substitute trus
that fact does not preclude it from being held liable as a debt collettorat 29.

The moving Defendants contend that thetttause of action should be dismis
“because Defendants are not debt collectors as defined by the FDCPA, and
Plaintiffs fail to allege specific facts estshing a violation of the FDCPA.” (ECF N
45-1 at 12). Plaintiffs contend that “[@efdants violated the Fair Debt Collectid

at
aNnts
tion

nt

[ee,

ed

pecal

Lv2)

D,

ns

Practices Act to the detriment of Plaffgiby using false, deceptive, and misleading

representations or means in connection withcollection of an alleged debt whers

Defendants misrepresented the character, amandtlegal status dife alleged debt;
and by threatening to take action againstri®ilés that could not legally be taken.

(ECF No. 56 at 13 (citing 15 U.S.C. 8§ 1692(e)).

The FDCPA applies to debt collectors, but not to credit@se Mansour V.

Cal-Western Reconveyance Cofd.8 F. Supp. 2d 1178, 1182 (D. Ariz. 2009). Un
the FDCPA, a “debt collector” is “any persohewses any instrumentality of interst
commerce or the mails in any business thecgral purpose of which is the collectic
of any debts, or who regularépllects or attempts to collecatirectly or directly, debt
owed or due or asserted to be owedws another.” 15 U.S.C. § 1692a(6). Exclu
from the definition of debt collector istig person collecting or attempting to collg
any debt owed or assertedd® owed or due anotherttee extent such activity ... (i
concerns a debt which was not ifalét at the time it was obtained3eel5 U.S.C.

-6- 13cv488-WQH-JMA
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§ 1692a(6)(F).

“It is ... well-established that a loan seer is not a debt collector for tho
purposes if it acquired éhloan before the borrower was in defaulShkolnikov v
JPMorgan Chase Banko. 12-03996, 2012 WL 6553988, at *19 (N.D. Cal. Dec.
2012) (citingSchlegel v. Wells Fargo Bank, N.&99 F. Supp. 2d 1100, 1103 (N.

Cal. 2011)affirmed in relevant part720 F.3d 1204 (9th Cir. 2013)al v. Am. Home
Servicing, Inc.680 F. Supp. 2d 1218, 1224 (E.D. Cal. 201€9§ also Satre v. Wells

Fargo Bank, N.A.No. C 10-01405, 2013 WL 591375#,*3-*4 (N.D. Cal. Nov. 1
2013) (collecting cases). The First Ameddéomplaint fails to allege that ar
Defendant acquired Plaintiffs’ loan after Pkfiis were in default. The First Amendeq
Complaint fails to adequately allege thay Defendant is a “debt collector” subject
the FDCPA. The Motion to Dismiss the firsause of action for violation of th
FDCPA is granted.
2. Telephone Consumer Protection Act
In the third cause of action of the Fitsshended Complaint, Plaintiffs allege th
Defendant Bank of America, N.A. mad@ excess of 1,400 calls, through hum
agents, computer genézd, and robo-dialinjand left “several messages per day us
automatic telephone dialing systems, huiagents, and an artificial prerecorded vo
to Plaintiffs’ cellular and residential lephone numbers.” (ECF No. 34 at 39, §

Plaintiffs allege that Defendant BankAmerica, N.A. violatedhe TCPA, 47 U.S.G.
8§ 227(b), “by using an automated telephah&ing system to call the Plaintiff$

number, which is assigned to a celtul@lephone and residential servicdd. at 51.
Plaintiffs allege that thether Defendants violated ti€PA by acting “in cooperation
with Bank of America, N.A.ld.

The moving Defendants contend that thedtkbaiuse of action for violation of tf

2
(9]

14,
D.

Ny
)
to

e

at
an
ng
ice
0).

e

TCPA should be dismissed because “Plé#gtiave not alleged facts indicating t

ey

received any calls that fall within the P&.” (ECF No. 45-1 at 14). The moving

Defendants contend: “This is a wrongfutdolosure case, andyalleged calls mad
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by the loan servicer to Plaintiffs’ resitee were made regangj Plaintiffs’ debt, of
were for the purpose of discussing loaadification and foreclosure alternatives
required by statute.1d. Plaintiffs contend that tif@rst Amended Complaint states

claim for violation of the TCPA, 47 U.S.C. § 227(b)(1)(B) and 47 U.S.C.

227(b)(1)(A)(iii). (ECF No. 56 at 20-21).
The TCPA contains sepaeaprovisions for calls nuke to residential telephor
lines and calls made to wireless telephone lifgése47 U.S.C. § 227(b)(1)(B); 4
U.S.C. 8§ 227(b)(2)(A)(iii).
a. Residential Telephone Lines

as

b A

)
wn

e
U

The prohibition relating to residentialéphone lines contains express exceptions

for certain calls.See47 U.S.C. § 227(b)(2)(B). “TheCC, which has the authority
formulate regulations under the TCPA, has articulated the exemptions fo
collection calls made to residential linedaltows: (1) calls madbetween parties th:
have an established business relationgmn,(2) calls mad®r commercial purpose
other than unsolicited advertisenteand telephonsolicitations.” Mashiri v. Ocwen
Loan Servicing, LLCNo. 12-cv-02838-L-MDD, 2013 WL 5797584, at *3 (S.D. C
Oct. 28, 2013) (citing 47 €.R. 64.1200(a)(2)(iii-iv);In the Matter of Rules &
Regulations Implementing the Tel. Consumer Prot. Act of, TOBIC.C.R. 8752, 877
1 39 (1992)). To the extent the First Amded Complaint algges that Defendan;

! The relevant provisions of the TCPA state:
It shall be unlawful for any person ...
(A) to make any call (other &m a call made for emergency
purposes or made with the ermpe_e_ss consent of the called party)
using any automatic telephone lthg system or an artificial or
prerecorded voice— ... _ _ _
(||q to any telephone numbearssigned to a paging service,
cellular télephone service, spalized mobile radio service,
or other radio common carrier service, or any service for
which the called party is charged for the call;
FB) to initiate anytelephone call to amgsidential telephone
ine using an artificial or prerecorded voice to deliver a
message without the prior exPsa:onsent of the called party,
unless the call is initiated for emeégenc& purposes or is
exempted by rule or order by the [Federal Communications]
Commission....
47 U.S.C. § 227(b)(1).

-8- 13cv488-WQH-JMA
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violated the TCPA by placing calls to Riaffs’ residential teephone number(s), th
First Amended Complaint fails to adequataligge facts to support the conclusion
that these calls are nexempted from the TCPA.
b. Célular Telephone Service

“There is no exception for debt collectan the statute, nor does the stalf
permit any regulatory agency to make excepttorthe sections applicable to cellu
numbers.”Iniguez v. The CBE Grouplo. 2:13cv843, 2013 WL 4780785, at *5 (E
Cal. Sept. 5, 2013). “Accordingly, the TCRAplies to debt collectors and they
be liable for offending calls nde to wireless numbersMashiri, 2013 WL 5797584
at *4 (quotation omitted).

e
hat

ute
ar
D.
ay

The elements of a claim under the TCPA for calls made to a cellular phone al

that (a) defendant made the call (b)atoy telephone numbessigned to a cellulg

telephone service, and (c) the call waddenasing any autoria telephone dialing

system or an artificial or prerecorded voi&eed7 U.S.C. 8§ 227(b)(1)(A)(iii).
I Automatic Telephone Dialing System

The TCPA defines an automatic telephdiading system as “equipment whig

has the capacity ... to staveproduce telephone numberdwcalled, using a rando['n
(1)

or sequential number genemafand] to dial such numbers.” 47 U.S.C. § 227(a)
Based upon the allegations of the Firstexrded Complaint, Bank of America, N.A
alleged calls to Plaintiffs do not appear to have been “random,” 47 U.S.C. § 227
instead, the calls are alleged to be diresfeztifically toward Plaintiffs. Accordingly
the First Amended Complaint fails to plaolyiallege facts to support the conclus
that any Defendant made a call to Ridis’ cellular telgphone number using &
automatic telephone dialing systei@ee Ibey v. Taco Bell Cord2cv583-H-WVG,
2012 WL 2401972, at *3 (S.D. Cal. June 18, 2QI2d constitute an ATDS under th
statute, the equipment must have the ciéypaxstore or produce telephone number
be sent text messag@and use a random sequential number gerador to text the

r

ch

S

@1

~

on

numbers. In a conclusory manner, Pldirglleges that Defendant used an ATDS....
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According to Plaintiff's allegations, thexttemessage did nopaear to be random b

pt

in direct response to Plaintiff's message.... [T]he Court concludes that Plaintiff’s

complaint fails to sufficiently plead theai®f an ATDS within the meaning of tl
TCPA."); see also Freidman v. Massage Envy Franchising,, 1Z2cv2962-L-RBB,
2013 WL 3026641, at *2 (S.D. Cal. June 13, 2013) (“Plaintiffs allege that the tex
they received ‘were placedavan automatic telephone liiig system, as defined by 4
U.S.C. § 227(a)(1) as prohibited by 47 U.S8@27(b)(1)(A).” However, Plaintiff
allegations are nothing more than a ‘formalacitation of the elements of a cause
action,” and do nothing more than assertecgfation. The text messages are ger
and impersonal, as Plaintiffs assert, but thabt enough to make the claims plausi
It is just as conceivabliat the text messages wealene by hand, or not using 1
ATDS. The text messages that the Plainpifssent are similar in content, but dif|
enough to make it appear as if an ATd&s not utilized.... The Court ... finds tf
Plaintiffs have not stated with a levelfattual specificity a claim under the TCPA
(citing Igbal, 556 U.S. at 678fwombly 550 U.S. at 555).
ii.  Artificial Or Prerecorded Voice

The First Amended Complaint fails tastinguish between alleged calls using
artificial or prerecorded voice to Pldiifis’ residential téephone number(s) an
Plaintiffs’ cellular telephone number(s)The First Amended Complaint fails
adequately allege thany Defendant made a call ®laintiffs’ cellular telephong

e

(S the
7

—

JJ

p Of
eric

Dle.

er

lat

")

an
d
[0

\1”4

number using an artificial or prerecorded voi¢ae Court finds that the First Amended

Complaint fails to adequatetyate a claim under the TCP&ee Igbal556 U.S. at 678;

Twombly 550 U.S. at 555. The Motion to Digs the third cause of action f
violation of the TCPA is granted.
3. Fair Credit Reporting Act
In the fourth cause of action of the Eilsnended Complaint for violation of th
FCRA, Plaintiffs allege: “Defendants naggntly violated 15 U.S.C. § 1681b(f) [of th
FCRA] by obtaining Plaintiffs’ consumer report without a permissible purpos
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defined by 15 U.S.C. 8§ 1681b 30 times from January 2011-December 201!
Transunion.” (ECF No. 34 at 51).

The moving Defendants contend: “Pl#iis allege no facts whatsoever
support this claim. Plaintiffs lumpgether the conduct @fll defendants withou
distinguishing what conduct each individual aefant allegedly engadén. Plaintiffs’
allegations are merely boildgbe and copy the language of the statute.” (ECF No.
at 14). Plaintiffs contend: “Defendantegligently violated the FCRA. Defendar
violations include, but are not limited,tthe following: ... Defendants negligent
violated 15 U.S.C. 81681b(f) by obtaining Plaintiffs consumer report withg
permissible purpose as defined by 15 U.S.C. §1681b.” (ECF No. 56 at 21-22)

The FCRA provides:

A person shall not use or obtaanconsumer report for any purpose
unless—

(1) the consumer report is obtained for a purpose for which the consume,
report is authorized to be furnished under this section; and

E)Z) the purpose is certified in accordarwith section 1681e of this title
y a prospective user of the report through a general or specific
certification.
15 U.S.C. 8§ 1681Db(f). Section 1681b(a) pd®a the circumstances under which “g
consumer reporting agency may furnisioasumer report.” 15U.S.C. § 1681b(a).
example, “requesting a credit report witle tintent to collect on a debt is among
‘permissible purposes’ listed in the FCRA'homas v. U.S. Bank, N,A825 F. App’x
592, 593 (9th Cir. 2009) (citing 15 U.S.C. § 1681b(a)(3)(A)).
The First Amended Complaint contaiasly a conclusory allegation that i
Defendants violated the FCRA by obtainiRtaintiffs’ consumer report without
permissible purpose. The First Amended Complaint fails to identify what

Defendant is alleged tave done, and fails pyovide a factual basis for the claim. T

% In their opposition brief, Plaintiffsomtend that Defendants violated the FC
by “reporting fraudulent foreclosure informatito all three credit bureaus, negativ
impacting Plaintiffs’ credit.” (ECF No. 56 aP). This claim is not alleged in the Fi
Amended Complaint¢f. ECF No. 34 at 51, and is not considered in deciding
Motion to Dismiss.
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P frol

—+

45-1
s

<

ut a

ANy
or

the

a
eact
he

it
4
the




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B B
0w N O 0~ W N PFP O © 0N O 0O M W N R O

FCRA allegations are insufficient to statelaim that is plausible pursuant to Fede
Rule of Civil Procedure 8See Igbal129 S. Ct. at 194%ee also Pyle v. First Na
Collection BureauNo. 12¢v288, 2012 WL 1413970, at *3-*4 (E.D. Cal. Apr. 23, 2(
(“Plaintiff's complaint only provides concluspstatements that Defendant violated

ral
t.
12)
15

U.S.C. 8 1681b by obtaining Plaintiff's consumegort without a permissible purpose.

Plaintiff has not provided a factual basis to support his claim.... Plaintiff's

bare

assertion that Defendant violated the RCRithout providing a factual basis for those

assertions, does not sufficiently state @ml”). The Motion to Dismiss the four
cause of action for violation of the FCRA is granted.
4, Fourteenth Amendment

In the fourteenth cause of action, Ri#fs allege that Defendants violated

h

Plaintiffs’ rights under the Fourteenth Andment to the United States Constitutipn.
Plaintiffs allege that “Defendants do rmdve legal standing to foreclose or collect

money, and continuing to harass Plaintiffaimattempt to collect an alleged debt, and

threaten to rob Plaintiffs of their right tbeir property withoutlue process of law,
a violation of the Fourteenth Amendment.” (ECF No. 34 at 42).
The moving Defendants contend that taeise of action for violation of th

e

Fourteenth Amendment should be dismissedause “Plaintiffs do not allege a stpte
action.” (ECF No. 45-1 at 19). Plaintiftentend that “[t{jhe Fourteenth Amendment

does apply as this is not a purely a pmvactivity.... Foreclosure does involve st
action; a foreclosure cannot be carriedwitihout state involvement.” (ECF No. 56
26).

The Fourteenth Amendment to the Unigtdtes Constitution provides: “No sta

shall ... deprive any person of life, liberty, property, without due process of law.

The Fourteenth Amendment “shieldszgins from unlawful governmental actions,
does not affect conduct by private entitie&gao v. Bank of New YQqr&24 F.3d 1091,
1093 (9th Cir. 2003). Non-judicial foreclosure proceedings do not involve °
action” sufficient to support a claim forolation of the Fourteenth Amendmeid. at
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1095 (“While the bar for state action isMpnon-judicial foreclosure procedures|...

nevertheless slip under it for want of dirstate involvement.”) (citation omitted). T
First Amended Complaint fails to adequatellege a state action sufficient to stat
claim for violation of the Fourteenth Amenént. Accordingly, the Motion to Dismig
the fourteenth cause of action is granted.

C. StateLaw Claims

The remaining fourteen causes of actbthe First Amended Complaint ass
violations of California state laws. Plaiiféido not allege that this Court has divers
jurisdiction over this actiod. Plaintiffs allege thathis Court has supplement
jurisdiction over the state law claims pursuan28 U.S.C. § 1367. (ECF No. 34 at

The federal supplemental jurisdiction stat provides: “[IJn any civil action of

which the district courts have originalrigdiction, the district courts shall ha

supplemental jurisdiction over all other claimattare so related taims in the actior

within such original jurisdiction that theprm part of the same case or controve

under Article Il of the United States Cditgtion.” 28 U.S.C. § 1367(a). A distri

court may decline to exercise supplemental jurisdiction over a state law claim
(1) the claim raises a novel or complex issue of State law,

(2) the claim substantially predonaites over the claim or claims over
which the district court has original jurisdiction

(3) the district court has dismissalll claims over which it has original
jurisdiction, or

(4) in exceptional circumstances, there are other compelling reasons fo
declining jurisdiction.

28 U.S.C. § 1367(c). Having dismissed the fablelaims asserted by Plaintiff agair
the moving Defendants, the Court declibegxercise supplemental jurisdiction o\

the state law claims against the movidgfendants pursuant 8 U.S.C. 8§ 1367(c).

See San Pedro Hotel Co., IncCity of Los Angele459 F.3d 470, 478 (9th Cir. 199¢

3 The First Amended Complaint all}a&qﬁﬁat Plaintiffs and four Defendanits

“reside” in California. (ECF No. 34 at 2-3)Accordingly, Plamtiffs have failed tg
%g%%? )c(%)mplete diversity ofitzenship between the “partiesSee28 U.S.C. §
a)(2).
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V. Service on Non-Moving Defendants

Three Defendants, ComUnity LendingglyNew Century Mortgage, and Ginr
Mae (collectively, “non-moving Defendanjs’have not entered appearances,
Plaintiffs have filed no proofs of servigalicating that any nomoving Defendant ha
been served with the First Amended Cdent pursuant to Federal Rule of Ciy
Procedure 4.SeeFed. R. Civ. P. 5(a)(2) (“[A] glading that asserts a new claim
relief against ... a party [who has failed fipaar] must be served on that party un
Rule 4.”). No later than 120 days from the date this Order is filed, Plaintiff

e
and
S
/il
for

der

S are

required to file a proof of service indiaag that the three non-moving Defendants have

been served with the First Amemb@omplaint pursuant to Rule &eeFed. R. Civ. P
4(m).
V. Conclusion

ITISHEREBY ORDERED that the Motido Dismissis GRANTED. (ECF N¢
45). The Complaint is dismissed withqurejudice as to the moving Defendants.
later than thirty (30) days from the datetlok Order, Plaintiffs may file a motion fq
leave to file a second amended comlancompanied by a proposed second ame
complaint. The proposed second amendedptaint must be complete in itself a

may not incorporate by reference any claonsallegations from any prior complaint.

IT IS FURTHER ORDERED that thélotion for Reconsideration of th
November 4, 2013 Order setting aside therkCs entry of default and denying t
motion for default judgment is DENIED. (ECF No. 54).

IT IS FURTHER ORDERED that, as te three non-moving Defendants (i.

e.,

ComUnity Lending, Inc., New Century Mgdge, and Ginnie Mae), the Clerk of the

Court shall issue a summons as to thet Ainsended Complaint and provide Plainti
with the summons, certified copies of botist@rder and the First Amended Compl3
(ECF No. 34), and a blank U.S. Marshal Form 285. Plaintiffs shall complete th
Marshal Form 285, and forward the Form 28l the designated cesiof this Order
the March 22, 2013 Order, and the First Axbed Complaint to the U.S. Marshal. T
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U.S. Marshal shall serve a copy of thest Amended Complaint and summons uj
the non-moving Defendants as directed by Plaintiffs on the U.S. Marshal Form

DATED: January 6, 2014

G iian 2. A
WILLIAM Q. HAY
United States District Judge
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