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9 UNITED STATESDISTRICT COURT
10 SOUTHERN DISTRICT OF CALIFORNIA
11
12 FRANK EARL BOUDWAY; and CASE NO. 13cv499-WQH-BGS
PATRICIA ANNE BOUDWAY,
13 o ORDER
Plaintiffs,
14 VS.
FEDERAL NATIONAL MORTGAGE
151 ASSOCIATION; BANK OF
AMERICA, NATIONAL
16| ASSOCIATION; MORTGAGEIT,
17| INC.;and DOES 1-100,
18 Defendants
19 HAYES, Judge:
20 The matter before the Court is the Mutito Dismiss filedby Defendants Federal
” National Mortgage Association (“FNMA”yal Bank of America, National Associatipn
- (“BOA"). (ECF No. 5).
- l. Background
” A. Factual Allegations of the Complaint
e On December 11, 2006, Plaintiffs RkaEarl Boudway and Patricia Annpe
- Boudway (“Plaintiffs”) obtained a $417,000alo from Mortgageit, Inc., and secured
- repayment of the loan with a deed of treiscumbering the subject San Diego property.
28 (Complaint, ECF No. 1 1 15). The deedrast named Chicago Title Company as|the

trustee, and Mortgage Electronic Regfibn Systems, Inc. (“MERS”) as tf
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beneficiary. Id.

On June 11, 2010, Recontrust Companyhasagent for the beneficiary of t
deed of trust, commenced the nonjudiciakfdosure of the subject deed of trulst.
116. OnJune 22,2010, MERS recordeldcument to substitute Recontrust Comp
as trustee under the deed of trust, anasggn the deed of trust to BAC Home Lo«
Servicing, LP FKA Countrywide Home kbos Servicing, LPR(which was latel
succeeded by Defendant BOAHY. 1 17.

Plaintiffs defaulted on their repaymenttb& loan, and a Notice of Default w
recorded in the office of the County Recardbr San Diego Qunty in June 2010ld.
1 17. When Plaintiffs failed to cure thef@dat, a notice of trustee’s sale was recor
on September 20, 2010d.  18. The sale went forward on July 25, 2011,
Defendant FNMA purchased the property for $322,30d01 20.

B. StateCourt Proceedings

Shortly after the July, 2011 sale, Migffs filed an action for wrongfu
foreclosure against BOA and FNMA in t8an Diego County Superior Court, Case
37-2011-00070139 (“the state court action'$tate Court First Amended Complai
ECF No. 5-6 at 37-46). The First Amended@aint in the state court action asser
several claims, which are all related te servicing of the loan and the July, 2C
foreclosure of the subject propertid. The First Amended Complaint in the st
court action alleged the following claims folieg& (1) Set Aside Trustee Sale; (2) Qu
Title; (3) Cancel Trustees Deed; (4) Accting. In July, 2012, the Superior Col
sustained the demurrer Befendants BOA and FNMA without leave to amend
entered an order of dismissal with prejudice. (ECF No. 5-6 at 49-50).

C. Federal Court Proceedings

On March 4, 2013, Plaintiffs initiatedighaction by filing a Complaint again
Defendants FNMA, BOA and Magagelt, Inc., asserting several claims which arise
of or are related to the séring and the July, 2011 forecla® of the subject loan ar
the subject property. (ECF No. 1). T@emplaint alleges the following claims f
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relief: (1) Declaratory Relief; (2) Negligee; (3) Quasi Contract; (4) Violation of ]
U.S.C. § 1692¢t seq (5) Violation of Californa Business and Professions Cq
Section 17200et seq, (6) Accounting; (7) Violaon of 18 U.S.C. § 1951(b)(2)
Extortion.

On August 7, 2013, Defendants FNMAMBOA filed a Motion to Dismiss a
claims in the Complaint pursuant to Feddtale of Civil Procedure 12(b)(6). (EC
No. 5). On September 25, 2013, Pldfatfiled an opposition. (ECF No. 10). C
September 27, 2013, DefendafiNMA and BOA filed a reply. (ECF No. 11).

[I. Discussion
A. Standard of Review
Federal Rule of Civil Procedure 12(b){&rmits dismissal for “failure to sta

a claim upon which relief can be granted.” ARdCiv. P. 12(b)(k Federal Rule of

Civil Procedure 8(a) provides that “[a]galding that states a claim for relief m
contain ... a short and plain statement ef¢laim showing that the pleader is entit
torelief.” Fed. R. Civ. P. 8(a)(2). 8missal under Rule 12(b)(& appropriate wher
the complaint lacks a cognizable legal themrgufficient facts to support a cogniza

legal theory.See Balistreri v. Pacifica Police Dep301 F.2d 696, 699 (9th Cir. 1990).

A plaintiff's “grounds” to relief must comin “more than labels and conclusio
and a formulaic recitation of the elenteiof a cause of action will not doBell Atl.
Corp. v. Twombly550 U.S. 544, 555 (2007quoting Fed. R. CivP. 8(a)(2)). Wher
considering a motion to dismiss, a courtstnaccept as true all “well-pleaded fact
allegations.” Ashcroft v. Igbgl556 U.S. 662, 679 (2009). However, a court is
“required to accept as true allegatiott are merely conclusory, unwarran
deductions of fact, or unreasonable inferencBprewell v. Golden State Warrio266
F.3d 979, 988 (9th Cir. 2001). “In sum, for a complaint to survive a motion to dis
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the non-conclusory factual content, and os@ble inferences from that content, must

be plausibly suggestive of a claantitling the plaintiff to relief.”Moss v. U.S. Secrs
Service 572 F.3d 962, 969 (9th Cir. 2009) (quotations omitted).
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B. Res Judicata
Defendants FNMA and BOA contend that eatPlaintiffs’ claims in this casge

arise out of the 2011 foreclosure of the sgbproperty and the servicing of the subject
loan, and were raised or could have beaised in the state court action which
concerned the same 2011 foreclosure ontbgst property and the servicing of the
subject loan. Defendants contend that eadbahtiffs’ claims is therefore barred by
res judicata and the Complaint must be dismissed. (ECF No. 5-2 at 9-10).
Plaintiffs contend that this action isrfdamentally different from the state copurt
action. The instant action alleges tRsfendants “transferred the promissory note
and/or the deed of trust to a trust or other entity for the purpose of creating Mqartgac
Backed Securities,” and thatttampted transfers to secuzeid trusts were ineffectivie

14

and defective.ld. at 3. Plaintiffs contend that “treewere no factualllegations in the
prior action concerning securitization tr@std mortgage backed securities,” so [the
instant action is not barred bgs judicata (ECF No. 10 at 4).
Res judicatgrecludes the re-litigation of a c®iof action that was litigated jn
a prior proceeding. “The Full Faitme Credit Act, 28 U.S.C. § 1738 ... requires a
federal court to ‘give the same preclusivieet to a state-court judgment as another
court of that State would give.’Exxon Mobil Corp. v. Saudi Basic Indus. Cofp4
U.S. 280, 293 (2005%¢ee also Migra v. Warrenitg School Dist. Bd. of Ed465 U.S.
75, 81 (1984) (“It is now settled that a fed@®@urt must give to a state-court judgment
the same preclusive effect as would be given that judgment under the law of the stz
in which the judgment wasmdered.”). This Court afips California preclusion lay

<

in determining whether Plaintiffs’ claims are barredéy judicata

Under California lawres judicataapplies if “three requirements are satisfied:{(1)
the present action is on the same causetafraas the prior proceeding; (2) the prjor
proceeding resulted in a judgment on the merits; arti€¢3)arties in the present actipn
or parties in privity wth them were parties tie prior proceeding.Bullock v. Philip
Morris USA, Inc, 198 Cal. App. 4th 543, 552@11) (citations omitted)Res judicatg
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not only bars causes of action that waotually litigated in a prior action, it als
“precludes the litigation of issues that could have been litigated in the
proceeding.”ld.

Anissue is one that could have been raised in the prior proceeding “if the
was within the scope of the action, relatedhe subject matter and relevant to
issues.” Amin v. Khazinderl12 Cal. App. 4th 582, 589-90 (2003) (quotirensor
Group v. City of Glendalel4 Cal. App. # 154, 160 (1993)). “[E]ven though th
causes of action [may] be different, the pdetermination of my issue is conclusiv
in a subsequent suit between the same gaaeo that issue and every matter wh
might have been urged to sustaindefeat its determination.”ld. (quotingKrier v.
Krier, 28 Cal. 2d 841, 843 (1946)).

Plaintiffs bring the instant case agdiBOA, FNMA, and Mortgageit, Inc. The

state court action was brought against B& FNMA. The state court action enc
with an order and judgment of dismissafaror of BOA and FNMA after a demurr
was sustained with prejudice and withoedve to amend. Because the state @
action resulted in a judgment on the meatsg the parties to the present action w
parties to the state court actipthe second and third requirementsasfjudicataunder
California law have been meg&ee Bullock198 Cal. App. 4th at 557.

Plaintiffs are barred from raising any claithat were or could have been rais
in the state court action. (ECF No. 5-2 at 8)I of the claims in this case and in t
state court action challenge the 2011 foraglessale of the subject property, 8
Defendant’s rights to collect on Plaintiff'sdn. Both cases dirg address defects i
the foreclosure process. The issues rais#isrcase are within the scope of the isg
raised in the state court actioalated to the subject matter of the state court action
relevant to the issues raised in the state court acBee. Aminl112 Cal. App. 4th 3
589-90.Res judicatdars Plaintiffs from bringing thinstant action against Defenda

~_'Mortgageit, Inc. was notgarty to the state courttamn, and has not moved fi
dismissal. Accordingly, at this point in the proceedingsjudicatadoes not preclud
Plaintiffs’ claims against Defendant Mortgageit, Inc.
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BOA and FNMA.

C. Show Causeasto Defendant Mortgageit, Inc.

On March 4, 2013, Plaintiffs filed the Complaint in this matter. To date, |
of service has not been filed for anyfeledant. The docket reveals that Defeng
Mortgageit, Inc. ha not entered an appearanceresponded in any way to tf
Complaint.

“A federal court is wihout personal jurisdiction ove defendant unless tf

defendant has been served in acaoo® with Fed. R. Civ. P. 4Travelers Cas. & Sui.

Co. of Am. v. BrennekB51 F.3d 1132, 1135 (9th Cir. 20@quotation omitted). Rul
4 provides that “[a] summons shall be sert@gkther with a copy of the complain

Fed. R. Civ. P. 4(c)(1) ra that the summons and comptamust be served “within 120

days after the filing of the complaint,” FeR. Civ. P. 4(m). If a plaintiff fails tc
properly serve the summons and complaiitiivy 120 days, the court may dismiss |
action without prejudice after notice to the plaintifee id

This Order constitutes notice to Plaintiffet the Court will dismiss this actig
without prejudice as to Defendant Mortgageit, therty (30) daysfrom thedatethis

Order isfiled, unless, no later than that date, Pl&ifites: (1) proof that service of the

Summons and Complaint was effectuatedoaBefendant Mortgageit, Inc., or (2)
declaration under penalty of perjury shagigood cause for failure to serve Defeno
Mortgageit, Inc., accompanied by a motiondatension of time to serve process.
I
I
I
I
I
I
I
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[I1.  Conclusion

IT IS HEREBY ORDERED that the Mimn to Dismiss ifted by Defendants
FNMA and BOA (ECF No. 5) is GRANED, and the Complaint is DISMISSE
without prejudice as to Defendants BOA aidMA. Plaintiffs shall file any motior
for leave to amend the Complaint withmrty (30) daysfrom thedatethisOrder is
filed.

IT IS FURTHER ORDERED that withithirty (30) days from the date this
Order is filed, Plaintiffs shall file: (1) proof that service of the Summons
Complaint was effectuated tsDefendant Mortgageit, Inar (2) a declaration unds
penalty of perjury showing good cause for fealto serve DefendaMortgageit, Inc.,
accompanied by a motion for extemsiof time to serve process.

DATED: December 18, 2013

Gt 2. A
WILLIAM Q. HAY
United States District Judge
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