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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

PATRICIA A. GREGORY, \CJ:IG\EE NO. 13¢cv1016-WQH-
Plaintiff,
VS. ORDER

COUNTY OF SAN DIEGO,

WILLIAM D. GORE, SHERIFF,
COUNSELOR JENNIFER MONTIEL
and DOES | through XX, inclusive,

Defendants

HAYES, Judge:

The matter before the Court is the Mwiito Dismiss Third Amended Complait
filed by all Defendants. (ECF No. 41).

BACKGROUND

On April 29, 2013, Plaintiff Patricia A. Gregory, proceeding se initiated this
action by filing a Complaint in this Cowgteking damages against Defendants purs
to 42 U.S.C. section 1983. (ECF No. Dn October 15, 2013, the Court issued
Order granting Defendants’ motion to dismiss the Complaint on the grounds tl
Complaint failed to state a plausible claion denial of access to the courts, and
Complaint failed to adequately allege factshow that Plaintiff’'s claim would not k
barred byHeck v. Humphrey (ECF No. 16).

! Heck v. Humphreys12 U.S. 477 (1994).
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l. First Amended Complaint

On January 21, 2014, Plaintiff filed=arst Amended Complaint (“FAC”). (EC
No. 21). The FAC alleged that “[o]n Mar&B, 2011, [Plaintiff], a family law attorne}
was placed on inactive status and charged [California State Bar trial court] wi

misappropriation of $112,000 in [client] trushids. Plaintiff filed a motion for review

based upon perjured testimonytbé clients, prosecutoriatisconduct and trial cou
error.” 1d. T 14.

On September 29, 2011, Plaintiff walsarged in San Diego County Supel|i

Court with 11 felony charges alleging thRkaintiff embezzled funds from clie
accounts.ld. 1 15. On January 23, 2012, Ptdfrsigned a plea bargain/no contest

10r
Nt
to

one felony and two misdemearomunts because Plaintiff “feared [her former] clients’

false statements would belieged at a criminal trial.”ld. q 19.

“On February 24, 2012, [Plaintiff] wasrgenced to one year in [Las Colinas

Women'’s Jail] based on the largmount of fees at issueld. 1 24. “Several days afts
[Plaintiff]'s incarceration, she began to requine use of the Las Colinas law librar
Id. Plaintiff used the law library to “prepmappeals for the seencing and state b
rulings [recommending that Ptdiff be diskarred].” 1d. “Then, without notice o

reason, her requests for libydime went unansweredltl. Plaintiff submitted “Inmate

Request forms” on Mah 12, 2012 and Malhcl14, 2012, seeking law library acce
Id. 1 25-26.

On April 1, 2012, Rintiff received “a notice that the Law Library had bg
replaced by a legal research service&d! { 27. “The legal research service limif
inmate requests to only ONE per calenai@nth and only FIVEjuestions could b
asked each month.ld. “This service was woefully deficient...Id.

On April 18, 2012 and April 30, 2012, Pif sent handwritten letters to th
Supreme Court of California “explaining that she was incarcerated and uné
comply with procedures, fearful thahe would miss the deadline for submittin
petition for writ of review [of the State Bar proceedingld. § 30;see also idf 31.
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On April 24, 2012, May 4, 2012, andnk 4, 2012, a deputy clerk with t
Supreme Court of California wrote to Plaffhstating that, “[tjo consider your petitior

we require the petition to ba the proper form.”Id 11 30, 32. On June 15, 201

Plaintiff sent another letter toglSupreme Court of Californidd. 9 34. “On June 2§
2012, the [Supreme Court] clerk acknogded Plaintiff's letter of June 15, 201
however the deadline for submitting a petition had pas[séd].*The lack of a law
library, lack of research matals and lack of the tools needed to draft and make cq
of a petition caused Plaintiff to miss theadlline for filing a writ of petition to th
Supreme Court regarding the underlying ruling of her criminal conviction
restitution order.”ld.

“Defendants ... violated Plaintiff's First, Sixth and Fourteenth amendment
causing actual injury to Plaintiff.1d. § 8. “Defendants intkered with [Plaintiff's]
ability to file an appeal of her sentencengd her appeal of the State Bar ruling beca
they shut her out from all access to legé&dimation for over 60 dgs. [Plaintiff] was
trying to collaterally attack the criminghdgment with a reversal of the State
ruling.” Id. 9§ 34.

On August 10, 2012, Plaintiff was released from custady 3.

“Once Plaintiff was denied access to petitthe Supreme Court of California f
review of the State Bar’s rulinghe was permanently disbarredd: § 56. “The issus
of outstanding unpaid legal fees wad adjudicated in the §te Bar’s ruling.... Onc
the State Bar’s ruling becamaedil, that ruling acted ass judicataas to the subseque
amount of criminal restitution orderemhd supported the length of the crimil
sentencing.’ld. “Plaintiff never had the opportunity to petition the Supreme Cou
a review of this administrative ruling yednstitutionally she is entitled to collatera
attack the criminal judgment. Plaintiff¢ha constitutional right to access the court
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order to properly address this crippling ngjj a right that was cruelly denied by the

arbitrary acts of Defendantsld.
Pursuant to 42 U.S.C. section 1983, the SAC sought declaratory
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compensatory damages in the amount of $250,000 against each Defendant, and
damages in the amount of $250,000 against each Deferldaffjt57-59.

On February 2, 2014, Defenua filed a motion to dismiss the FAC. (ECF N
22). On May 14, 2014, the Court issumd Order granting Defendants’ Motion
Dismiss the FAC. (ECF No. 25). Tivay 14, 2014 Order fitsaddressed whethg
Plaintiff was denied access to the courts. The Court found that:

Prisoners have a constitutional rigiitmeaningful access to the courts.
See Lewis v. Casgyl8 U.S. 343, 350-51 (1996) ﬂqtlB@unds v.Smith
430 U.S. 817,8217(1977)). To establish a constitutional claim for denial
of access to the courts, a plaintiff mekbw that the denial has hindered
her ability to bring a non-frivolous legal claingee idat 351-53 & n.3.
The right of access protects ongl non-frivolous direct criminal apgeals,
habeas corpus %roceedlngs, and 8§ 1983 actiees.idat 353-55 & n.3;

see also idat 355 (“The toolsBound$ requires to be provided are those
that the inmates need in order aftack their sentences, directly or
collaterally, and in ordep challenge the conditiorm their confinement.
Impairment of anytherlitigating capacity is simply one of the incidental
(and perfectly “constitutional) consequences of conviction and
mcarceratlon.”z;cf. Simmons v. Sacramento Cnty. Superior CARI8
F.3d 1156, 1159-60 (9th Cir. 2003]A] prisoner has no constitutional
right of access to the courtslibgate ‘an unrelated civil claim”).

(ECF No. 25 at 6). The Court concluded tidaintiff's appeal of the State Bar rulin
against her is neither an appeal of hentral case, nor a habeas petition, nor a 8§ 1
claim.” Id. The Court further concluded thaetfacts alleged were not sufficient
show that an attack on Plaintiff's State Balimg was a collateral attack of her crimir
judgment.

The May 14, 2014 Order addressed whefhaintiff's claim was barred bifdeck
v. Humphrey512 U.S. 477. The Court found that:

Even if Plaintiff had ade%uatedyle_ ed facts sufficient to maB®ndsand
LeW|saBpI|cabIe, Plaintiff has Tailed &how that her claim would not be
barred by the rule announcedHeck v. Humphrgys12 U.S. 477 (1994)
which prevents a{)lal_ntlff from b'rgglng a civil rights action that “would
necessarily imply the mvahdg% of [the Ialntlff’s! conviction or sentence.”
. dadsr. Ga;pydslsmév&rﬁﬁFBj @) .

claim is not barred bieck (ECF No. 21 at 6-7). INonettgethe Court of Appeals fo
the Ninth Circuit interprete8penceias creating a limited exception to tHeckbar,
permitting a § 1983 action challenging thenid¢ of good time credits because 1

laintiff had been released anabeas relief was unavailabBee Nonet{e816 F.3d af

§76—78 & nn. 6-7. The exception recognize ettdas limited to “former prisoner
challenglndcli loss of good-time credits, reviima.of parole or similar matterdd. at 878
n.7, who “diligently” pursued “expeditiodgigation” to challenge those punishmer
to the extent possiblé&uerrero v. Gatest42 F.3d 697, 704-05 {9th Cir. 2006) (stat|
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that, “though habeas relief for Guerrero rhaympossible as a matter of law,” beca
“Guerrero never chaIIE%ed his convictions by any megmsor to filing this lawsuit,”
“we decline to extend the relaxationtdécKs requirements” and “hold thateckbars
Guerrero’s 8§ 1983 claims of wrongful arrgsilicious prosecution, and conspiracy
(ECF No. 25 at 7-8).

The Court concluded that “[i]n the Fikmended Complaint, [Plaintiff] fails t
adequately allege that siséchallenging loss of good-tineeedits, revocation of paro
or similar matters,... or ‘diligently’ pursued ‘expeditioulitigation’ to challenge thos
punishments to the extent possible.... PIHifdils to allege that she appealed |
criminal case or filed a habeas petitionl#haying any aspect of the criminal cas

Id. at 8.
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The Court further concluded that “[t]o thetent Plaintiff alleges that Defendar
denied her access to the courts to file adiappeal in her criminal case, Plainti
claim would be barred because judicialltined documents show that Plaintiff
represented by counsel at all times in the cradproceedings.... To the extent Plain
alleges that her counsel in the criminalg@edings was ineffective, Plaintiff has fail

to allege that she diligently pursued a wlaf ineffective assistance of counsel i

direct appeal of her criminal case drabeas petition challenging the criminal case....
The Court concluded that the FAC “falléo state a cognizable claim for deni

of access to the court” and that the FAC “fdite adequately allege facts to show t
Plaintiff's claim was not barred by the rule announcddenk v. Humphreys12 U.S.
447 (1994).”Id. at 7-8.

1. Second Amended Complaint

On July 28, 2014, Plaintiff filed ae€8ond Amended Complaint (“SAC”). (EC

No. 30). The SAC alleged that “[o]n MartB, 2011, [Plaintiff], a family law attorne}
was placed on inactive status and charged with misappropriation of $112,000

funds after trial.” (ECF No. 30 § 36). “Tlstate Bar trial shodlhave addressed two
issues. (1) Whether [Plaintiff] had her clis’ written consent to withdraw funds frgm

their trust account and (2) whether the amadif¢ées earned by [Plaintiff] equaled t
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withdrawn funds. The SAC alleged tha ttstate Bar erronealy addressed only or
issue, leaving the ... issue of whether or[Rtdintiff] earned all the fees withdrawr
undecided. Id. T 14. “The State Bar’s erroneouding ordering reimbursement
$112,000 was then used as the standaall subsequent actionsld. § 18.

“On September 29, 2011, [Plaintiff] waharged with 1felony counts adding
up to 20 years in State Prison.Id. § 37. “On January, 23, 2012[,] Plaintiff signe
plea bargain/no contest to onedi®y and two misdemear counts...”ld. § 41. “On
February 24, 2012[,] Plaintiff was sentendedne year in county jail based on {
large amount of fees at issue and was immediately taken into custody frg
courtroom.” Id. Y 47.

“Several days after [Plaintiff's] incarcdian she began to request the use of

oJF

he
m tt

the

Las Colinas law library...”ld. “[Plaintiff] began to utilize the law library to prepare

appeals for the sentenciraqd state bar rulingsfd. “Then, without notice or reaso
Plaintiff's requests for library time went unansweret”

“Plaintiff contacted the Supreme Court of California explaining that she
incarcerated and unable toneply with procedures...1d. § 53. “On [April 18, 2012
she sent a handwritten letter to the Sugré€ourt outlining her reasons for an app
and explained her lack of toolsld.

“The lack of a law library, lack of rearch materials[,] and lack of the toq
needed to draft and make copies of titipa caused Plaintiff to miss the deadline

filing a writ of petition to the Supremeo@rt regarding the underlying ruling of her

criminal conviction and restitution order.1d. § 57. “Defendants interfered wi
Gregory’s ability to file an appeal of heentencing and her appeal of the State

ruling because they shut her out fromaaitess to legal inforrtian for over 60 days.

[Plaintiff] was trying to collaterally attack &criminal judgment with a reversal of t
State Bar ruling.”ld.

“On September 6, 2012[,] after Plaintiff had been released, she filg
application for relief from judgment of dislmaent. On September 10, 2012[,] Plain
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27
28

received a letter from Frank McQuire, clerktbé Supreme Court stating, ‘Return

unfiled are your documents received SeptamBe2012. The order on discipline fil¢

in the above referenced matter is finald”  62.
Pursuant to 42 U.S.C. section 198Be SAC sought declaratory reli¢

ed

D
o

bf,

compensatory damages in the amou®2%50,000 against each Defendant, and punjtive

damages in the amount of $250,000 against each Deferldaffjt80-82.

On July 31, 2014, Defendants filed atroa to dismiss the SAC without leay
to amend on grounds of failure to statelam pursuant to Federal Rule of Ci
Procedure 12(b)(6). (ECF No. 31). Ont@uer 10, 2014, the Court issued an Of
granting Defendants’ Motion to Dismiss SACECF No. 34). The Court conclud
that:

T]here is no basis to infer from thacts in the SAC that the attack on
laintiff's State Bar ruling was a_coléaal attack of her criminal case.
Plaintiff had the opportunity to brinfpe claim of earned fees before the
Judge in her criminal case and sheges the Judge chose not to consider
the claim.SeeECF No. 30 at 9 (“The criminal Judge in turn accepted the
recommendation of the Probation Department...and ignored Gregory’s

claim of earned fees.”). Plaintiffigned a plea bargain/no contest to one
felony and two misdemeanor countdd. at 21. Even if Plaintiff had
successfully appealed tBéate Bar ruling, there@ano facts alleged which
would support a claim that the St&ar ruling would hge any collateral
effect on Plaintiff’'s criminal conviction or sentence. Plaintiff does not
plausibly allege facts to show that@ppeal to the State Bar ruling was a
cz:gllatt%ral attack on her crimahconviction or sentenc&ee als&CF No

at 6.

(ECF No. 34 at 9-10).
The Court further concluded that:

The SAC fails to allege facts tghow that she was prevented from
meaningfully challenging the restiton amounts in the criminal case due
to her failuré to file an agal of the State Bar rulindCf. Felony Minutes

of October 22, 2012 Restitution Hesgi ECF No. 10-2 at 13 (indicating.
that Plaintiff was no longer incarcerated, present at the hearing,

re{grefented b_?[hcounsel at the hearing, and restitution amounts werg
‘stip :

pulated” e SAC alleges thBtaintiff entered a guilty plea, that
Plaintiff had a restitution hearingwahich she was present and represented
by counsel, and that Plaintiff stipulatedthe amount of restitution at the
hearing.
(ECF No. 34 at 10).

Finally, the Court concluded that:

-7- 13cv1016-WQH-JMA
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(ECF No. 34 at 10).
The October 10, 2014 Order then addrdsgecther Plaintiff's claim was barre
by Heck v. Humphreys12 U.S. 477. The Court concluded that:

(ECF No. 34 at 12-13).

(ECF No. 34 at 13).

access to the courts in the SAC,” tHallaintiff has no cograable claim under § 198
for damages,” and that “[n]o exceptionHeckapplies in this case.ld. at 10, 12-13

Complaint (“TAC”) with an attached proped third amended complaint. (ECF N
35). On January 7, 2015, the Court issaadOrder granting Plaintiff's Motion fq

To the extent Plaintiff aIIe?eS tham appeal of the State Bar proceeding
was the only meaningful way to @lfenge her criminal conviction,
sentence and restitution amount, theu@ finds that the SAC fails to
plausibly allege facts to show thizeéfendants hindered hablllté to bring

a non-frivolous legal claim.... Plaiffts appeal to the State Bar was not
an appeal of her criminal case, d&as petition, or a 8 1983 claim. The
Court finds that Plaintiff has failed state a plausible claim for denial of
access to the courts in the SAC.

In this case, Plaintiff seeks teaover damages against Defendants under
8§ 1983 for deliberate indifference teer requests for legal materials
%reventln her from filing ‘a petition favrit of review with the Supreme

ourt of California regarding her state bar suspension.” (ECF No. 30 at
35). Plaintiff alleges that Defendaiatstions ‘directly cause [Plaintiff] to
lose her right to appeal the underlying cause of her criminal conviction.’
(ECF No. 30 at 34‘5. Any judgment’i of Plaintiff in this case would
necessarily imply the invalidity of heonviction and sentence. Plaintiff
fails to allege that she appealéd treminal case or filed a habeas petition
challenging ani/ aspect of the criminal case. Plaintiff has no cognizable
claim under § 1983 for damages. No exceptioRleck applies in this
case.

The Court further concluded that:

To the extent Plaintiff alleges thBXefendants denied her access to the
courts to file a direct appeal intheriminal case, Plaintiff's claim would
be barred because judicially-noticddcuments show that Plaintiff was
represented by counsel at all timesha criminal proceedings.... To the
extent Plaintiff alleges that her coeh# the criminal proceedings was
ineffective, Plaintiff has failed to alie that she diligdly pursued a claim

of ineffective assistance of counsehidirect appeal of her criminal case
or a habeas petition challenging the criminal case....

The Court concluded that the FAC “failaxistate a plausible claim for denial

Third Amended Complaint
On November 7, 2014, Plaintiff filed\dotion for Leave to File Third Amende
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Leave to File TAC and ordering Plaintiff to file the proposed TAC within ten ¢
(ECF No. 39). On January 10, 2015, Piffiriled the TAC, which is the operativ,
pleading.

On January 26, 2015, Defemda filed the Motion to Dismiss TAC for failure
state a claim pursuant to Federal Rul€wil Procedure 12(b)(6)(ECF No. 41). Or
February 15, 2015, Plaintiff filed a response in opposition. (ECF No. 42).

ALLEGATIONSOF THIRD AMENDED COMPLAINT

“The State Bar trial should have addrekseo issues. (1) Whether Gregory h
her clients’ written consent teithdraw funds from their trust account and (2) whet
the amount of fees earned by Gregory éspighe withdrawn funds.” (ECF No. 40
14). “The State Bar erroneously addressaly the first issue, leaving the secc
undecided.”ld.  15. “The State Bar 's erramés ruling ordering reimbursement
$112,000 (which included fees earned betheedeposit of disputed funds) was tk
used as the standardah subsequent actionsd. 1 19. “If Plaintiff had been able
challenge the unconstitutional State Bar recommendation, the result could have |
reduction or elimination of the amount of allegedly misappropriated funds
affecting the subsequent amount of criminal restitution ordereld .y 20.

“Plaintiff's appeal of the State Bar raly is a collateral attack on her crimin
sentencing because the State Bar rulingamasnconstitutional taking that formed
basis for the criminal case. Plaintiff competent attorneys made an egregious ¢
when they failed to argue that the $tBar's recommendation was advisory onlid”
1 21. “Infact, her criminattorneys erred by failing to argter a stay of the criming

ays.
e
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proceedings until an actual order for disbarmead put into place, rather than allowing

the Court to rely on a mere recommendatiolal.”
“The act of the State Bar ordering reimbement for all fees without adjudicati

9

afee balance earned before any atlegengdoing took place caused every subsequent

official to accept the State Bar’s restitution orded’ { 25.
“[Plaintiff's] attorneys had promised to file motions to dismiss the case y
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motions were ever filed.1d. § 28. “[Plaintiff's] attorneys made an egregious e

[ror

when they failed to argue that the penditate Bar appeal should be completed before

the finalization of her criminal caseld. “But for her attorney’s mistake, Gregary

could have challenged the unconstitutionalSBdr order, and reduced or elimina

the amount of allegedly misappropriated fuadsch in turn wouldhave affected her

sentence and perhaps incarceration itsed.”] 29.

ed

“OnJanuary 23, 2012 Gregaigned a plea bargain/no contest to one felonyand

two misdemeanor counts because she wgbténed and intimidated with the elevien

felony charges and resulting prison timid”  46. “Plaintiff's attorney also misled h

er

during the plea bargain phase of her crimhiproceedings.... They led her to beli¢ve

that she would only have toy&50 a month in restitution.Id.  31. “Another issu
with her attorneys was thegver advised her of the impossibility of finding a job, s

D

Lich

that they misled led her as to the conseges of her plea bargain. They painted a

deceptively bright picture that would never and could not materialize.”
On February 24, 2012 Gregory was sentemo@the year in county jail based

ol

the large amount of fees @sue and was immediately taken into custody froni the

courtroom. Several days after Gregory'sarceration she began to request the ug
the Las Colinas law library, which wassanall room in the main administratic
building. Gregory began to utilize the law library to prepare appeals for the sente
and state bar rulings. Plaintiff made abautrfvisits to the law library, over atend
period, each visit lasting approximately 2 hmuiThen, without notice or reason,

5e of
N
2NCin
y
er

requests for library time went unanswered. § 52. “Her attorneys never objected,

never asked the court for time for Gregtoytake care of personal business.

incarcerated Gregory’s attorneys never helpexdwith the procgures needed to de
with incarceration. And when she wrotehier attorneys asking what to do about
length of the sentence, they responded lbgeigg with the Judge and refused to h
her any further.”ld. { 32. “[Plaintiff] had ineféctive attorneys who would certain
not help with a habeas petition as it would prove their incompetenice.¥y 33.
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“Before she was able to prabeprepare filings for the above mentioned actions,
law library was shut down without noticeld. | 36.

“[I]t was impossible for [Plantiff] to obtain a reversabecause [Plaintiff] wa
blocked from the very court system tltauld have proven the amount of restitut

ordered by the State Bar was both uncortsibal and unsupportable by the evidenge.

Id. 1 38. “Without an ability to pursue reviefthe State Bar order, it was impossi

for [Plaintiff] to comply withHeck Thus [Plaintiff] has the right to bring forward th

claim which is a non frivolous direct andllederal attack on judgment as required
Lewis” Id. § 40. “[Plaintiff] lost all ability to attack the sentencing portion of
judgment, when she could no longer afford her incompetent attorneys, and
access to any legal informationftle a criminal appeal.”ld. § 41.

“Plaintiff contacted the Supreme Court @élifornia, explaining that she was

incarcerated and unable to comply witlogedures, fearful that she would miss

the

)

on

Dle

S

by
her
had |

the

deadline for submitting a petition for writ of review. On [April 18, 2012], she sent a

handwritten letter to the Supreme Courtlioing her reasons for an appeal gnd

explained her lack of tools.
“Defendants interfered with [Plaintiff’s] ability to file an appeal of her senten

and her appeal of the Std&gar ruling because they shdr out from all access to legal

information for over 60 days. [Plaintiff] wasying to collaterally attack the crimin
judgment with a reversal of the State Bar rulintd” § 62.

“[Plaintiff] had diligently attempted t@ppeal her sentence and the State
ruling, yet because of thewsistently negligent respons#fghe Defendants ... and t

Icing

Al

Bar

refusal of the Supreme Court of Califica to accept any document thalt] did not

conform to their technical requirements, &st her right to appeal both cases, neither

of which were frivolous. The Defendantsantionally denied Gregory the tools that

she needed to directly attack her sentéhiigh an appeal andlizderally attack the
judgment by reversing the State Bar's recommendatith. 67.
Pursuant to 42 U.S.C. section 1983, the SAC sought declaratory
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compensatory damages in the amou®250,000 against each Defendant, and punjtive

damages in the amount of $250,000 against each Deferldafjt87-89.
CONTENTIONSOF PARTIES
Defendants contend that Plaintiff's claimghe TAC are ess#ially identical to
those in the original and two amendedngbaints and the Court has concluded {
those complaints failed to allege facts thlausibly state a claim. Defendants cont

hat

ond

Plaintiff fails to plausibly allege facts support a claim including the requisite element

of actual injury as required lyewis v. CaseyDefendants further contend théegck
v. Humphreyars Plaintiff's action because Piaif's conviction and sentence have 1
been invalidated.

Plaintiff contends that she suffered atinpury when she waso “...stymied by

the inadequacies of the law library” thatestould not directhattack her judgment.

(ECF No. 42 at 3). Plaintiff contends trelte was also “frustrated or (and) be
impeded” from filing a petition indirectlyteacking the judgment in the underlying St
Bar ruling due to lack of access to the coults. Plaintiff contends that her inabili
to file a petition was directly due to the actions of the Defendants.

Plaintiff contends that theleck bar does not apply to the facts in this ¢

10t

~

ng
Ate

Yy

aAS€E

because she had no access to the courtsremdfore, Plaintiff had no access to habeas

relief. Plaintiff contends that she had aloility to challenge the competency of |

attorneys, could not afford to hire a nettoeney, and could not file a petition to revig

the State Bar’s erroneous ruling becauskegil access was remove@laintiff further

contends that she contacted the Supré€ma&t numerous times, wrote a letter dire¢

to the presiding judge, and used every tgd had available in agffort to file a
petition for review of her State Bar ruling.
STANDARD OF REVIEW
Federal Rule of Civil Procedure 12(b)(6)més dismissal for “failure to stat
a claim upon which relief can be granted.” ARdCiv. P. 12(b)(6). “A pleading thi
states a claim for relief musbntain ... a short and plairagtment of the claim showir
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that the pleader is entitled tolied.” Fed. R. Civ. P. &)(2). “A district court’s
dismissal for failure to state a claim uné&deral Rule of Civil Procedure 12(b)(6)
proper if there is a ‘lack of a cognizable Ietieeory or the absee of sufficient facts
alleged under a cognizable legal theoryCbnservation Force v. Salaz&46 F.3d
1240, 1242 (9th Cir. 2011) (quotifalistreri v. Pacifica Police Dep/t901 F.2d 696
699 (9th Cir. 1990)).

“[A] plaintiff's obligation to provide tle ‘grounds’ of his ‘entitle[ment] to relief

S

requires more than labeladconclusions, and a formulaic recitation of the elemients

of a cause of action will not doBell Atl. Corp. v. Twomb|y650 U.S. 544, 555 (2007)

(quoting Fed. R. Civ. P. 8(a)(2)). Wheonsidering a motion to dismiss, a court must

accept as true all “well-plead factual allegations.Ashcroft v. Igbal556 U.S. 662

679 (2009). However, a court is not “required to accept as true allegations that a

merely conclusory, unwarraed deductions of fact, or unreasonable inferenges.

Sprewell v. Golden State Warrigia66 F.3d 979, 988 (9th Cir. 2001). “In sum, fqr a
complaint to survive a motion to dismighe non-conclusory factual content, gnd

reasonable inferences from that contentist be plausibly suggestive of a clai

entitling the plaintiff to relief.”Moss v. U.S. Secret Sery72 F.3d 962, 969 (9th Cir.

=

2009) (quotations omitted).

m

Pro secomplaints are held to a less stringent standard than formal pleadipgs k

lawyers. See Haines v. Kerned04 U.S. 519, 520 (1972). pro se plaintiff's

complaint must be construed liberallydetermine whether a claim has been stdted.

See Zichko v. Idah@47 F.3d 1015, 1020 (9th Cir. 2001Although [courts] constru

1%

pleadings liberally in their favopro selitigants are bound by the rules of procedure.

Ghazali v. Moran46 F.3d 52, 54 (9th Cir. 1995).
RULING OF THE COURT
A. Denial of Accesstothe Courts
Prisoners have a constitutional rightraeaningful access to the courtSee
Lewisv. Casep18 U.S. 343, 350-51 (1996) (citiBgunds v. Smit#30 U.S. 817, 82

=
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(1977)). To establish a constitutional claimdenial of access todltourts, a plaintif

must show that the denial has hindereddtlity to bring a non-frivolous legal claim.

Seeidat 351-53 & n.3. The right of accgs®tects only non-frivolous direct crimin
appeals, habeas corpus proceedings, and § 1983 aclieasd at 353-55 & n.3see
also id at 355 (“The toolsBound$ requires to be provided are those that the inm

—

Al

ates

need in order to attack their sentencegdally or collaterally, and in order to challenge

the conditions of their confement. Impairment of angther litigating capacity is
simply one of the incidental (and perfeatiynstitutional) consequences of convict
and incarceration.”;f. Simmons v. Sacramento Cnty. Superior @13 F.3d 1156
1159-60 (9th Cir. 2003) (“[A] prisoner has oanstitutional right of access to the cou
to litigate an unrelated civil claim”).

Plaintiff alleges that she “was tryingdollaterally attack the criminal judgme
with a reversal of the State Bar ruling.” GE No. 40 § 63). Plaintiff alleges that

on

rts

Nt

er

“appeal of the State Bar ruling is a collaleattack on her criminal sentencing because

the State Bar ruling was an unconstitutionalrigkhat formed the basis for the crimif
case.”ld. § 21. Plaintiff alleges that “it was the amount of restitution that affectg

length of the sentence.ld. I 23. Plaintiff further alleges that “[w]hen Plaintiff

received the maximum sentence, it waddant based on an erroneous amoun
misappropriated funds provided by the SBderecommendation. If Plaintiff had be
able to challenge the unconstitutional 8tar recommendation, the result could h
been the reduction or elimination of theamt of allegedly miggpropriated funds thu
affecting the subsequent amount of criminal restitution ordereld .y 20.

The Court concludes that there is no basiinfer from the facts alleged in t
TAC that the attack on Plaiffts State Bar ruling was a cotkral attack of her criming
case. The alleged facts demonstrate treab#ff had the opportunity to bring the clai
of earned fees before the Judge in her criminal c&=ECF No. 40 § 24 (“Thq
Criminal Judge in turn accepted the nexonendation of the Probation Departmen
its entirety and ignored Gregory’s claim of med fees.”). Plaintiff concedes in t
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TAC that the State Bar ling was only advisory in her criminal cas&ee id § 21
(“Criminal charges were filed againStegory based upon the Decision and Orde
Inactive Enrollment filed Matt 1, 2011 by the State Bar Court. This decision
advisory only.”). Even if Plaintiff had sucegfully appealed the & Bar ruling, ther¢
are no facts alleged which would support a cldiat the reversal dhe State Bar ruling

would have any collateraffect on Plaintiff's criminal onviction or sentence. Plaintiff

does not plausibly allege facts to show #raappeal of the State Bar ruling was a di
or collateral attack of her sentencetor conditions of her confinemer8ee Lewiss18
U.S. at 355 (“The tooldgound$requires to be provided atteose that the inmates ne

in order to attack their sentences, direotlollaterally, and iorder to challenge thie

conditions of their confinement. Impairment of anlyerlitigating capacity is simply
one of the incidental (and perfectly constitutional) consequences of convictig
incarceration.”).

To the extent Plaintiff alleges that appeal of the Statar proceeding was th

r of

was

U

M

rect

ed

<

n an

e

only meaningful way to challenge her cimal conviction, sentence and restitution

amount, the Court finds that the TAC fatls plausibly allege facts to show th
Defendants hindered her ability taray a non-frivolous legal claimLewis 518 U.S.
at 353 & n.3 (holding that, to establish a constitutional claim for denial of access
courts, a plaintiff must show that theni has hindered her ability to bring a “ng
frivolous legal claim”). Plaintiff's appeal to the State Bar was not an appeal ¢
criminal case, a habeastpien, or a § 1983 claim.See Lewis512 U.S. at 354-5
(stating that “the injury requirement is rsattisfied by just any type of frustrated le
claim.” “Boundsdoes not guarantee inmates the wherewithal to transform them
into litigating engines capable of filing eything from shareholder derivative actic

to slip-and-fall claims. The tools it requiresbe provided ardhbse that the inmate

at

to th
n_
bf he

need in order to attack their sentencegdlly or collaterally, and in order to challenge

the conditions of their confinement. pairment of any other litigating capacity
simply one of the incidental (and perfeatiynstitutional) consequences of convict

-15- 13cv1016-WQH-JMA
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and incarceration.”).

To the extent Plaintiff alleges théftfjhe acts of the Defendants stymi
[Plaintiff] such that she could not evalef... a habeas petition,” Plaintiff’'s TAC fali
to allege facts to show that she attemptddd@ habeas petition. Plaintiff alleges of
that “[s]he began to review tledements of a habeas actiohd: § 36. Plaintiff's TAC
suffers from the same deficiencies askiret and Second Amended Complaints.
Court finds that Plaintiff has failed to stat@lausible claim for denial of access to
courts in the TAC.SeeECF No. 25 at 7; ECF No. 34 at 10.

Furthermore, the TAC fails to allegacts to show that Defendants preven
Plaintiff from meaningfully challenging threstitution amounts in the criminal case ¢
to her failure to file an appeaf the State Bar ruling. Thiecord indicates that Plainti
was no longer incarcerated at the time of festitution hearing; that Plaintiff wa
present at the hearing; that Plaintiff wagsressented by counsel at the hearing; and
Plaintiff “stipulated” to the restitution amount€f. Felony Minutes of October 2!
2012 Restitution Hearing, ECF No. 10-2 at®13.

B. Heckv. Humphrey
In Heck the Court stated:

We hold that, in order toecover damages for allegedly
unconstitutional conviction or imprisorant, or for other harm caused b
actions whose unlawfulness would renaleonviction or sentence invalid,

a § 1983 plaintiff must prove th#te conviction or sentence has been

reversed on direct appeal, expun@gdexecutive order, declared invalid.

by a state tribunal authorized to make such determination, or called into

guestlon by a federal court's issuanca wfit of habeas corpus, 28 U.S.C.

2254. A'claim for damages bearthgt relationship to a conviction or
sentence that hamt been so invalidated is not cognizable under § 1983.

Thus, when a state prisoner seeks damages in a § 1983 suit, the distri¢

court must consider whether a judgment in favor of the plaintiff would
necessarily imply the invalidity of &iconviction or sentence; if it would,
the complaint must be dismisSed wdé¢he plaintiff can demonstrate that
the conviction or sentence has alreadgrbinvalidated. But if the district
court determines_that the plaintiff's action, even if successful,neil

demonstrate the invalidity of any outstanding criminal {udgment against
the plaintiff, the action should bdél@aved to proceed in the absence of

2 The Court took iéjdicial notice of the Felony Minutes of October 22, !
Restitution Hearing, ECF No. 10-2SeeECF No. 16 at 4, n. 1 (“The unoppos
Request for Judicial Notice is granted.”).
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some other bar to the suit.
Heck 512 U.S. at 486-87.

Plaintiff contends that her claim is not barredHsckbecause she had no acc
to the courts and, therefore, died no access to habeas relief Nbmette the Court
of Appeals for the Ninth Circuit interpret&pencems creating a limited exception
the Heckbar, permitting a 8 1983 action chaligng the denial of good time cred
because the plaintiff had been releaased habeas religfas unavailableSee Nonett
v. Small 316 F.3d 872, 876-78 & nn. 6-7 (%r. 2002). The exception recogniz
by Nonetteis limited to (1) “former prisoners challenging loss of good-time cre
revocation of parole or similar mattergd. at 878 n.7, (2) who “diligently” pursue
“expeditious litigation” to challenge thegpunishments to the extent possilBeerrero
v. Gates442 F.3d 697, 704-05 (9th Cir. 20060atsng that, “though habeas relief f
Guerrero may be impossible as a mattdaof,” because “Guerre never challenge

his convictions by any means prior to filitigs lawsuit,” “we decline to extend tf
relaxation oHecKs requirements” and “hold thateckbars Guerrero’s 8 1983 clain
of wrongful arrest, malicious prosecution, and conspiracy”).

Plaintiff seeks to recover damagesHer incarceration pursuant to section19
SeeECF No. 40 at 45 (“Plaintiff is requesting $250,000 from each defendan

represents the damages inflicted uponrfifdidue to her incarceration and loss

earnings.”). Any judgment awarding damagefiror of Plaintiff in this case “due to
her incarceration and loss of earnings” wondatessarily imply the invalidity of he

conviction and sentence. (ECF No. 4@%a}. Because Plaintiff cannot demonstr

£SS

—

o

1%

ed
dits,
d

Or

e

83.

as |

of

L4

r
ate

that the conviction or sentence has bemalidated, Plaintiff has no cognizable claim

under 8§ 1983 for damageSee Heckb12 U.S. at 486-87. Furthermore, l{Baerrerq
in this case, Plaintiff did not file any dhenge to her conviction prior to the press

action seeking damages pursuant to Section 19838 Guerrerpgd42 F.3d 697, 704-0%.

Accordingly, the Court “decling] to extend th relaxation oHeck’srequirements.’
Id. at 705.
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To the extent Plaintiff alleges that f2adants denied her access to the courts to

file a direct appeal in her criminal egsPlaintiff's claim would be barred because

judicially-noticed documents show that IPi@if was represented by counsel at all times

in the criminal proceedingsSee United States v. Wils&®0 F.2d 1267, 1271-72 (9
Cir. 1982) (availability of court-appointedunsel satisfies the constitutional obligat

th
on

to provide meaningful access to the court§h the extent Plaintiff alleges that her

counsel in the criminal proceedings wadfeetive, Plaintiff has failed to allege th

At

she diligently pursued a claim of ineffectiassistance of counsel in a direct appeal of

her criminal case or a habeas petitchallenging the criminal casBee Guerrerpd42
F.3d at 704-05. The only mention of a claimnaffective assistance of counsel is t
Plaintiff “looked up the issue.” (ECF No. 40 1 36).

hat

Because the TAC suffers frame same deficiencies identified by the Court with

respect to Plaintiffs’ First and Second Anded Complaints (ECF Nos. 25, 34),

Court finds that further amendment wouldfbgle. The motion to dismiss Plaintiffis

TAC claim is granted with prejudice.
CONCLUSION
IT IS HEREBY ORDERED that thévotion to Dismiss Third Amende
Complaint is GRANTED. (ECF No. 41) The Third Amended Complaint
DISMISSED with prejudice. The Court wilirect the clerk to close the case.

DATED: April 28, 2015
G it 2. A

WILLIAM Q. HAY
United States District Judge

-18 - 13cv1016-WQH-JMA

IS




