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oner of Social Security O

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

DORRAINE R. KELLEY, Case No. 13-cv-01125-BAS(KSC)
Plaintiff, ORDER:
(1) OVERRULING PLAINTIFF'S

V. OBJECTIONS (ECF NO. 39);
COMMISSIONER OF SOCIAL (2) ADOPTING REPORT AND
SECURITY, RECOMMENDATION IN ITS

ENTIRETY (ECF NO. 37);

(3) DENYING PLAINTIFF'S
MOTION FOR SUMMARY
JUDGMENT (ECF NO. 29);

(4) GRANTING DEFENDANT'S
MOTION FOR SUMMARY
JUDGMENT (ECF NO. 33)

Defendant.

On May 10, 2013, plaintiff Dorraine FKelley (“Plaintiff”), proceedingpro
se filed a complaint against CarolyW. Colvin (“Defendant”), Acting
Commissioner of Social Security, pursudo 42 U.S.C. 8 405(g) of the Sodg
Security Act (“SSA”) to obtain judicial review of a final decision by
Commissioner of Social Security denyihgr disability insurance benefits. T
Court then referred this matteo Magistrate Judge KareS. Crawford, who issug

a Report and Recommendation (“Repprbh February 26, 2015 recommend
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that this Court: (1) deny Plaintiffsnotion for summary judgment, (2) grant

Defendant’s cross-motion for summary judgmy and (3) deny Plaintiff's requést

for a remand to consider new evidence submitted with her motion for summary

judgment and with her opposition to Defant's motion for summary judgmepnt.

Thereafter, Plaintiff filed objections tthe Report, and the Commissioner filed a

response to the objections.
. BACKGROUND'*

A.  Procedural History

On or about February 22, 2010, afrtiff filed an application fo
supplemental security income (“SSI”). (EGI6. 23-5 at pp. 3-13.) In a Disabil

=

ty

Report (Form SSA-3368) compdel in connection with her application, Plainfiff

stated she has degenerative disc disediabetes, and spinal stenosis and cannot

work for the following reasons: “lack ahotivation, can’'t stand longer than
minutes, trouble bending or twisting, canytift 10 Ibs, [and] pa level is 10.
(ECF No. 23-6 at pp. 3-12.)

A Work History Report dated April 7, 2010 states that Plaintiff worked
receptionist from November 1992 throughne 1994. She worked five day

10

as a

a

U)

week for eight hours each day and vpasd $10 per hour. Her duties included

answering telephones and working on anpater. From January 1990 through

April 1992, Plaintiff worked five days paveek in food service. She worked f

hours a day and was paid $8.per hour. Her dutiesdluded making food, taking

food orders at a cash register, and wagkimthe stock room. She carried boxe

ve

5 of

canned food from the truck to the shelvesl &rash bags from the restaurant {o a

trash receptacle. Id. at pp. 41-43, 52.) In the #narks” section of the Wo
History Report dated April 7, 2010, Plaintiff wrote that she has “severe pain

! Plaintiff did not object to thefollowing procedural and factu

summaries presented in the Report.
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and “cannot get out of bed to even look for a jold. &t p. 52.)
On June 23, 2010, Plaintiff was notdidy letter that she did not qualify for
disability benefits. (ECHNo. 23-4 at p. 8.) The letter provides the following
explanation for the denial of benefits: BAhave determined that your condition is
not severe enough to keep you from workifge considered the medical and other
information, your age, education, trainiragnd work experience in determining hthW
your condition affects your ability to work[{]You said you are unable to wark
because of degenerative disc diseasabedes, and spinal stenosis. {We have
determined that your condition is not sea® as to prevent you from working .}..”
(Id. at p. 8.) Three reports from thellboving medical providers were used|to
decide Plaintiffs claim for SSI benefit§l) Dr. Noli Cava; (2) Sharp Memorial
Hospital; and (3) Seagate Medicatoup (Dr. AjitRaisinghani).
Plaintiff also completed a Disability Report Questionrfaimich states as
follows: “It is very hard to get even out béd without pain medication. | would be
hospitalized without pain medications.cdnnot clean, drive, cook, bathe withput
pain medications.... My day begins withkirsg up to pain medications [,] crawling
out of my bed and to the couch as soon as the medication sets in. | hurry abot
trying to make a bed or clean the housee for my childrenrad be a “Mom.” My

daily housework assignments are limitedtach pain pill lasts 4-6 hours (if|it

works). | am constantly chasing a remedyelieve the pain.... My day ends wjith
pain medication, musclelexers and a whole bunch of denials from my insurance
to see the doctors.... Doctors say | will not be able to work anytime soon. | | will
have possible surgery-pending. \Wagti appointment with neurosurgeon. My
insurance will not ‘0’k’ a visit to the neuroggeon. We are puslygrto get me in t

him. | have been waiting 3 months fdearance to see neurosurgeon and 3 weeks

2 Although this document is unddtebar coding indicates that it was

faxed from Myler Disabilityon July 28, 2010 and addido the Administrativ
Record on August 8, 2010.

D
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for clearance to get an x-ray or MRL.” QE No. 23-6 at p. 66.) At this time,
Plaintiff also represented she was takinguanber of medications for an infection,
diabetes, back pain, and high blood gstge. Reported side effects for these
medications included severe nause&igtee, dizziness, and headachesd. &t p.
67.)

Although Plaintiff submitted a requestrfoeconsideration, her request was
denied on August 12, 2010. (ECF No. 23t4p. 14-19.) On September 12, 2010,
Plaintiff requested a hearing beforeadministrative law judge (“ALJ"). Id. at pp
21-27.) A hearing was scheduled and hmidAugust 11, 2011. (ECF No. 23-2 at
pp. 26-51; ECF No. 23-4 at pp. 42, 53, 7&} the hearing, the ALJ considered
testimony by (1) Plaintiff, (2) John R. M@sM.D., a medical expert; and (3) John
P. Kilcher, a vocationalxpert. (ECF No. 23-2 at pp. 26-50; ECF No. 23-4 at pp.
70-77.)

On August 31, 2011, the ALJ issued written opinion concluding thgat
Plaintiff did not qualify for disability ins@nce benefits under the SSA. (ECF No.
23-2 at pp. 1-21.) Plaintiff requested mwiof the ALJ’s decision, arguing that the
ALJ “did not rule in accordance |[th] the weight of the evidence.”Id, at pp. 7-8.)
Plaintiffs request for review was denibg the Appeals Couilcon March 8, 2013.
(Id. at pp. 2-4.) Plaintiff then filed h&omplaint in this action on May 10, 2013.
(ECF No. 1.)

B.  Medical Evidence

The following is a summary of the medl evidence irthe Administrative
Record that was submitted in supportRddintiff s disability claim and considerged
by the ALJ in reaching his decisiondeny benefits oAugust 31, 2011:

1. Sharp Memorial Hospital

On October 21, 2009, Plaintiff went 8harp Memorial Hospital complainipg
of pain radiating down bothds “for the past 3 months.” (ECF No. 23-7 at p. [18.)
Plaintiff said she had been taking Motrin “without significant changéd. &t p.
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18.) An x-ray of the spine revealed “slight scoliosidd. @t p. 25.)

On December 22, 2009, Plaintiff was ermgain examined in the emergepcy
room at Sharp Memorial Hospital becauséprogressively wosening lower back
discomfort” and pain in her legs. Sh@oeted to medical personnel at the hospital
that the pain began “3 anths ago without antecedemiuma or exertion.” I¢. at
p. 3.) The results of an MRI “of the ldosacral spine ... showeadild disk bulging
at L3-4, mild disk protrusion at L4-5, andldhto moderate spinal stenosis at L4-5
secondary to disk andypertrophy of the ligmentum flavum.” I¢l. at pp. 5, 13))
The emergency room physioiaconcluded the MRI revealed “significant disk
disease, particularly on the left, likedgcounting for patient's [symptoms]. As she
showed no signs of cord compression ¢ther conditions] warranting ... surgical
intervention,” the emergency room docfmescribed pain medication and referred
Plaintiff to her primary care physiciard(at p. 5.)

2. Dr. Noli A. Cava

Dr. Noli A. Cava (“Dr. Cava”) was Plaiiff's treating physician beginning
January 5, 2010. (ECF No. 23-7, at pp.4£T.) In support of Plaintiff's disability
claim, Dr. Cava provided medical recoraisd/or treatment notes from January 5,
2010 through May 4, 2011.d( at pp. 38-41, 79-9@&t seq) Although these notes
are somewhat illegible, many mention @hic low back pain, which Dr. Cava was
treating with pain medication.Id, at pp. 39-41, 80, 85-86, 88, 90.) Plaintiff was
also being treated for dialestat Dr. Cava’s office.ld. at pp. 40-41, 43, 89, 91.)

Dr. Cava’'s treatment notes indicate that he referred Plaintiff to physical

therapy and a pain clinic for her low back paifd. &t pp. 39, 80, 81, 83, 90.) One
note in the record from May 4, 2010 suggethat Plaintiff was receiving physical
therapy for low back pain and would not &lgle to consult with a pain clinic until
she completed the physical therapid. @t p. 88.) The Admistrative Record does
not include evidence that Plaintiff acliyahad physical therapy. Although Dr.

Cava’s notes from June 10, 2010 state Biaintiff was “denied” a neurosurgery
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evaluation, his later notes from June 2010 state that Plaintiff had been approg

to obtain an evaluation by a neurosunge On August 23, 2010, Dr. Cava’s ng

say that Plaintiff was still waiting to see a neurosurgedd. at pp. 85, 86, 87|

However, there is nothing in Dr. Cavai®atment notes or the remainder of
Administrative Record indicating wheth&laintiff actually had a neurosurge
evaluation.

On March 23, 2010, Plaintiff complaingd Dr. Cava of pain in her rig
foot. (d. at pp. 38, 90.) From May 4, 201Gdhgh May 4, 2011, Dr. Cava’s nof
indicate Plaintiff was being treated for @pen toe wound on her right foot that v
causing pain and not healingld.(at pp. 79, 85, 86, 88.During this time, oj
August 3, 2010, Plaintiff's right foot vgaevaluated by Dr. David W. Buckley
Imaging Healthcare Specialists. Dr. Blegk noted there was some soft tis
swelling and mild degeneragwchanges in the “first MH joint,” but he conclude
there was “[n]o acute bony abnormality.fd.(at p. 106.)

On April 1, 2010 and again on August 2011, Dr. Caa completed an
submitted a Residual Functional Capacitye@ionnaire in support of Plaintiff
disability claim. In both othese QuestionnaireBr. Cava stated that Plaintiff h
been diagnosed with spinal stenosis, mdgdiscs, and displadediscs. Dr. Cav
listed the following symptoms and sideesffs from Plaintiff's medications: chror
pain, drowsiness, dizziness, fatigue, andsea. Dr. Cava also indicated on b
Questionnaires that Plaintiffs symptomsreveevere enough tmestantly interfery
with the attention and coaentration necessary to mfh@m simple, work-relate
tasks. [d. at pp. 27,121.) In the Questionnaire dated April 1, 2010, Dr. Cava

that Plaintiff “has many other health igsu[including] diabetes and migraineg

(Id. at p. 28.) In the later QuestionnairgéethAugust 1, 2011, Dr. Cava stated {

Plaintiff “also has diabeteand that [a]ffects her vision and causes fatigue. She

has migraine headaches.fd.(at p. 122.)

Dr. Cava also indicated in both Qtiesnaires that Plaintiff was extreme
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limited in her ability to function in a workituation. In the earlier Questionna
dated April 1, 2010, Dr. Cava stated tRaintiff could sit for two hours and sta
or walk for one hour in an eight-hour dayld.(at p. 27.) However, in the laf
Questionnaire dated August 1,2011, it was Cava’s opinion that Plaintiff cou
sit for six hours and stand or walkrftwo hours in an eight-hour dayld( at p.
121.) In both Questionnaires, Dr. Cava statet Plaintiff could only sit or star
for ten minutes at a time, would needa&e frequent and lekigy breaks, could nq
lift more than 10 pounds occasionally, and could not use her hands, fingers
for repetitive tasks. I4. at pp. 27-28,121-122.) In atddn, Dr. Cava estimated th
Plaintiff would be absent from work motlean four times per month as a resul
her medical condition.Id. at p. 28, 122.)
3. Dr. Ajit Raisinghani (Seaqgate Medical Group)

At the request of the Department $bcial Services, Dr. Ajit Raisinghg

examined Plaintiff, revieweber prior medical recordand prepared a report daf

ire
nd
er
d

1d
Dt
DI arm
at

t of

ni
ed

June 8, 2010.1d. at pp. 49-54.) During the examination, Plaintiff reported that she

suffers from chronic pain in her loweat¢k and legs, and “the only time the p
eases up is when she takmin medications.”ld. at p. 50.) Plaintiff also said th
she “feels a throbbing type pain in bdget around her toes,” and she has |
using a cane for the last monthd.J

Based on his examination, Dr. Raisingheeported that the range of moti
in Plaintiff's lumbar spine, upper @emities (shoulders, elbows, hands,
wrists), and lower extremities (hips, knees, feet, and ankles) “is within n
limits.” She also had a “full range of motion” in her necld. &t p. 52.) Althoug
Dr. Raisinghani acknowledged that Plaihtiad previously hé& an MRI showing
“some mild spinal stenosis and mildsdi protrusion,” he concluded that |
symptoms were “not typical for spinal stenosisld. @t p. 53.) He also conclud
that the severity of her diagnosis wat clear as the MRI was performed with

contrast” and the results “meatied only mild stenosis.” Id.) As a result of hi
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examination, Dr. Raisinghani concluded tRaintiff could stand, walk, or sit fq
six hours in an eight-hour day; lift and carry 20 pounds occasionally and 10 |
frequently; and bend and crouch occasionallg.) (

4. Other Medical Evaluations

Plaintiff's medical records wereviewed by Dr. A. Wong on June 18, 20
and by S. Brodsky, a Disability Officer, dwugust 11, 2010. Bb concluded basq
on the medical records that there is ingight evidence in # record to suppo
Plaintiff's claim that she is disabled byg#merative disc disease, diabetes, ar

spinal stenosis. Both noted inconsisties between the evidence in the med

records and Dr. Cava’s assessmerRlafntiff's functional capacity. Id. at pp. 62}

64, 72-73.)
C. Expert Testimony at theAugust 11.2010 Hearing
1. John R. Morse. M.D. Medical Expert

Based on the record, Dr. Morse tastif that he did not believe any

Plaintiff's documented medical impairms or combination of impairmern
justified a finding that Plaintiff is disaédl under the SSA. (ECF No. 23-2, at
32-33.) Based on the available medlioacords, Dr. Morse acknowledged t
Plaintiff does “have chronic back paiprobably due to some arthritic
degenerative disc diseasahd/or spinal stenosis. kever, in his opinion, th
degree of spinal impairment indicated by tmedical records i§elatively mild.”
(Id. at pp. 32-33, 36.) According to DOvlorse, Plaintiff's MRI report was “ver
non-specific,” and there was no evidence ia tacord of “neurolgical deficits” or
loss of motor strength.ld. at p. 36.) Dr. Morse alsdid not find any evidence
the record to indicate Plaintiff's diabetissserious enough to meet Social Sect
disability requirements.|d. at pp. 33-34.)

In Dr. Morse’s opinion, the medical evidence indicates that Plaint
capable of work at the “light level,” becaube believes she can sit, stand, or {

for six hours in an eight-hour day ané RO pounds occasionally and 10 pou
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frequently. He was unable to locate amyidence in the record to support
manipulative, visual, communicative, environmental limitations. However, Dr.

Morse believes Plaintiff should be limiteto occasional clifming, balancing,

stooping, kneeling, croking or crawling. Id. at pp. 34-36.)

2. John P. Kucher, Vocational Expert

A vocational expert testified that lighevel, unskilled work is availab

locally and nationally for a person withe limitations described by the medi

e

cal

expert, Dr. Morse. Id. at pp. 47-48.) In additionplps are available at a lower leyel

(unskilled, sedentary) in the th@nal economy but not locally.Id; at pp. 48-49.) |
the vocational expert relied solely on the Plaintiffs testimony and
representations that she has extremetditoins, it would be accurate to say
could not sustain a 40-houreek in the work place.ld. at pp. 49-50.)

.  LEGAL STANDARD

The Court reviewsle novothose portions of the Rert to which objection

are made. 28 U.S.C. 8§ 63%(D. The Court may “accépreject, or modify, in
whole or in part, the findings or recommendas made by the magistrate judge.
Id. But “[t}he statute [28 LB.C. 8§ 636(b)(1)(c)] makeis clear that the distrigt

judge must review the magistrate jutigndings and reammendations de noub
objection is madebut not otherwise.” United States v. Reyna-Tapia28 F.3q
1114, 1121 (9th Cir. 2003) (enr@ (emphasis in originalsee also Schmidt
Johnstonge263 F. Supp. 2d 1219, 1226 (D. ArZ003) (concluding that where

objections were filed, the district courad no obligation to keew the magistrat

=2

pther

she

S

V.
Le;

e

judge’s report). “Neither the Constitution nibie statute requires a district judge to

review, de novo, findings and recommendas that the parties themselves ac

as correct.”Reyna-Tapia328 F.3d at 1121. This rule t#w is well-established in
the Ninth Circuit and this districtSee Wang v. Masaitig¢16 F.3d 992, 1000 n.13

cept

(9th Cir. 2005) (“Of course, de novo rew of a [Report and Recommendation] is

only required when an objection is madethe [Report and Recommendation];

-9 - 13cv1125
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Nelson v. Giurbinp 395 F. Supp. 2d 946, 949.[(5 Cal. 2005) (Lorenz, J.)
(adopting report in its entirety without rew because neither party filed objectipns
to the report despite the opportunity to do s@e also Nichols v. LogaB55 F|
Supp. 2d 1155, 1157 (S.D. CaD04) (Benitez, J.).
[ll. DISCUSSION

The Commissioner’s decision must be rafied upon review if it is supported
by substantial evidence and if the Commissiapmplied the correct legal standards.
42 U.S.C. § 405(g)Batson v. Comm’r of the Soc. Sec. Adm@b9 F.3d 1190,
1193 (9th Cir. 2004)Ukolov v. Barnhart 420 F.3d 1002, 100®th Cir. 2005)
Under the substantial evidence stangd#nd Commissioner’s findings are upheld if
supported by inferences reasblyadrawn from the record.Batson 359 F.3d at
1193. If there is evidence in the redoto support more than one ratiopal
interpretation, the district court must defer to the Commissioner’'s decidohn.
“Substantial evidence meansore than a scintilla but less than a preponderance.
Substantial evidence is relevant evidemtech, considering theecord as a whole,
a reasonable person might accept axjadte to support a conclusionThomas Vv,
Barnhart 278 F.3d 947, 954 (9th Cir. 2002nternal citations and quotations
omitted). A court must consider the recasla whole and weigh both the evidence
that supports and detracts from the Commissioner’s deciJiackett v. Apfel180
F.3d 1094, 1097 (9th Cir. 1999) (citilenny v. Sullivan2 F.3d 953 956 (9th C
1993).

After applying this standd of review, the Repbrrecommended that this

=

Court: (1) deny Plaintiff's motion for somary judgment, (2pgrant Defendant’s
cross-motion for summary judgment, and ¢&nhy Plaintiff's request for a remand
to consider new evidence submittedtwher motion for summary judgment and
with her opposition to Defendanttsoss-motion for summary judgment.

A. NewEvidenceObijection

Plaintiff attached documents to rhmotion for summary judgment and|in

—-10 - 13cv1125
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support of her opposition tbefendant’s cross-motion for summary judgment that
were not included in the Administrative ¢@d and not considered by the ALJ or
the Appeals Council. SeeECF Nos. 29 at pp. 3-19; 38 pp. 5-26.) Plaintiff’s

new evidence consists of medical infatmn dated from in or about December

)

2012 through September 201ahd various financialral personal documentatipn
dated in 2014. 14d.)
Plaintiff objects to the Report claiminpat she “has clearly demonstrated
through initial evidence andissequent evidence [that]esimost definitely comas
under the definition of being tdka disabled.” (ECF No. 3@t p. 1.) Plaintiff urges
the Court to consider her “new evidence” which is “clearly relevant”|and
“material.” (d. at pp. 1-2.) Plaintiff arguesdre was good cause for her failure to
incorporate such evidencento the Administrative Record because, as her
conditioned worsened, the “requiredigince and energyo acknowledge and
pursue all relevant evidence simply did not existd. &t p. 2.) Instead, she relied
on third party professionalso convey the relevancyf all medications and
treatments.” 1d.) However, “[a]s time progesed and conversations surrounding
her case magnified she began investigagithghe related evidence which [she has]
subsequently submitted.” Id( at p. 2.) Plaintiff also attaches additional new
evidence to her objection.Id( at p. 4.) The Court construes this objection as
challenging the Report’s recommendatiordeny Plaintiff's request for a remand
to consider new evidence.
Under 42 U.S.C. § 405(g), a district cbtmay at any time order additional
evidence to be taken before the Comnaissr of Social Security, but only upon a
showing that there is new evidence whishmaterial and that there is good cquse
for the failure to incorporatsuch evidence into the re&dan a prior proceeding}”
42 U.S.C. § 405(g)Brewes v. Comm’r of Soc. Sec. Adm682 F.3d 1157, 1164
(9th Cir. 2012). The Report properly ctmed the submission of new evidence as

a request for remand under Section 405(@eport at pp. 23-24.) For a court to

—-11 - 13cv1125
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order a remand, Plaintiff must demonstrétethe materiality othe new evidence,
and (2) good cause for failing to incorpte such evide® into the prioy
proceeding. 42 U.S.C. 8§ 405(8opoz v. Sec'y of Health & Human Serv&34 F.2d
1378, 1380 (9th Cir. 1984).
For new evidence to be material undect®on 405(g), the new evidence must
bear “directly and substantialn the matter in dispute.Mayes v. Massanar276
F.3d 453, 462 (9th Cir. 2001YAt a minimum, such evience must be probative |of
mental or physical impairment.’Key v. Heckler 754 F.2d 1545, 1551 (9th Cir.
1985). In addition, the plaintiff must “demonstrate that there is a ‘reasgnable
possibility’ that the newevidence would have changed the outcome off the
administrative hearing.’Mayes 276 F.3d at 462.
“An implicit requirement is that the meevidence pertain to the time perjod
for which benefits are sought, and thahdt concern later-acquired disabilities or
subsequent deterioration of a poawsly non-disabling condition.” Jones v
Callahan 122 F.3d 1148, 115@8th Cir. 1997)see alsdSanchez v. Sec’y of Health
& Human Servs 812 F.2d 509, 511-12 (9th Cir. 1987) (plaintiff failed to show|that
the new evidence was material to andlyative of his condition “at the relevant
time—at or before the disability hearingWard v. Schweike686 F.2d 762, 765
(9th Cir. 1982). Therefore, “[a]dditioh&vidence showing a deterioration in a
claimant’'s condition significantly aftethe date of the Commissioner’'s final

decision is not a material basis for redaalthough it may be grounds for a new

application for benefits.”ld. (emphasis added®ee alsdanchez812 F.2d at 511-
12.

The ALJ determined that Plaintiff “hat been under a disability within the
meaning of the Social Security Adince February 22, 2010, the date |the
application was filed.” (ECF No. 23-2 pt 14.) The disability hearing took place
on August 11, 2011, and the ALJ issued a written opinion concluding that Plaintiff
did not qualify for disability insurance befits on August 31, 2011. (ECF No. 28-2

-12 - 13cv1125
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at pp. 12, 26.) Plaintiff'sequest for review was ded by the Appeals Council (
March 8, 2013. I¢. at pp. 2-3.)

Plaintiff's new medicakvidence includes a letter dated July 18, 2013
her treating physician for the six prioears, Dr. Cava, purportedly attach
several documents. (ECF No. 29 at psex alsdECF No. 35 at p. 23.) The let]
states that Plaintiff's “prognosis for q@ress in her overall health is at 4
negligible” given her advancing age, increas prescribed medation, the need f¢

additional specialists, including Dr. Nava and Dr. White, and an overall decl

bN

from
ng
er
est
DI

ne

in medical condition. 1¢.) Plaintiff also provides a medical record documenting an

office visit with Dr. Rosa Navarro of Nakwa Pain Control Grougdnc. on Februar
25, 2013 noting:

50 year with low back pain thatdiates to bilateral lower extremities
for four years. The pain is severethe legs. The ultrasound for clot
in the legs was negative. MRI 10.32 mild central spinal stenosis
L34 and L45. The possible impingement of the exiting left L3 nerve
root. | will ask for urine tox screesuthorization. | will also ask for
caudal epidural injection authorizatis. In addition, the lumbar spine
back brace authorization will begeested. The patient will start with
gabapentin 100mg PO qghs. Timimary care physician [was]
prescribing Lortab.

(Id. at pp. 9-10.) Another MRI occurred on January 28, 2013 finding “Multi
cervical spondylosis. No central stenodiaybe impingement of the exiting rig
C4 nerve root.” I@. at p. 13.) Dr. Navarro evaligal Plaintiff “upon request froi
Dr. Dan White for consultain for low back pain.” Ifl. at p. 10.) Dr. Navarr
evaluated Plaintiff again on June 1&13 and documents Plaintiff's first caug

epidural injection. Ifl. at pp. 15-16see alsoECF No. 35 at p. 12.) Plaint

received another caudal epidural irtjeec on or around Jy 16, 2013. Id. at p.

17.) Plaintiff also attaches four “Cartation Reports” from Dr. Daniel V. Whit

of “Brain & Spine Surgery” dated ior about December 201RJarch 26, 2013
May 28, 2013, and August 28, 2013d. @t pp. 11-12, 14; ECF No. 35 at p. 26.)
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the August 28, 2013 report, Dr. White quotpsesumably, Plaintiff stating “nof
of the injections helped . . . not everminute.” (ECF No. 35 ap. 26.) Lastly
Plaintiff attaches a letter from Dr. Cawaldressed “To Whont May Concern’
dated September 26, 2014 indicating RIHfimeeds to see a pain managen
specialist but her referralsave been deniedld( at p. 22
While the new evidence relates toandition — low back pain — consider
by the ALJ, it does not relate to the timperiod under consideration, that is,
time period on or before August 11, 2011The new evidence indicates, at m
deterioration after the disability heaginwhich would be material to a ng
application, but not probative of Piiff's condition at the hearingSanchez812
F.2d at 511-12. Therefore, the Repodparly determined the new evidence is
material. Accordingly, Plaintiff's gkection to the Report's recommendation
deny Plaintiff's request for a remand to consider new evider@¥ i ERRULED..

B. GeneralObjection

e

lent

ed
the
DSt,

EW

not

to

Plaintiff also appears to object gerrao the Report’'s conclusion th

t

substantial evidence supports the ALJ&cidion. (Report at p. 26.) Plaintiff

argues that she “has clearly demonstratedugh initial evidence . . . she mpst

3

Plaintiff also submits an estimate of benefits allegedly owed dated

February 13, 2014 (ECF No. 29 at 19), an affidavit byher husband date¢d
September 27, 2014 (ECF N85 at pp. 14-18), and aaffidavit by her financial
advisor dated September 27, 20ith &t pp. 20-21). However, these documents are

not probative of any mental or physigaipairment; therefore, the Court will
consiqer them in evaluating the request for rem&ekKey, 754 F.2d at 1551.

Dr. White dated in or abol@ecember 2012, and a secdviRI of the cervical spin
dated January 28, 2013, botf which occurred while Plaintiff's appeal W
pending. (Report at p. 25blowever, these documentdlsto not relate to the tim
period under consideration, and the resoltgshe MRI, as noted in the Repc
appear equivocal at bestld Plaintiff also submita “Follow-up Note” date
January 19, 2015 with her objections relgtio her lower backain. (ECF No. 3
at p. 4.) For the reasons stated hereiis, dvidence is also not material to

ALJ’s decision.
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definitely comes under the definition ofibg totally disabled” and asks the Court

to “re-evaluate the case.” (ECF No. 3%at 1, 3.) It isvell-settled, under Ru
72(b) of the Federal Rules @fivil Procedure, that a district court may adopt th

parts of a magistrateigige’s report to which ngpecificobjection is made, provided

they are not clearly erroneou3homas v. Arn474 U.S. 140, 153 (1985); Fed.
Civ. P. 72 Advisory Coom. Notes (1983) (citingampbell v. U.S. Dist. Gt501
F.2d 196, 206 (9th Cid973)). While this objection tthhe Report is not specific,
an abundance of caution, this Court conductetk anovoreview of the Repor
Upon review, the Cou®VERRULES this objection and\DOPTS the Report if
its entirety.
IV. CONCLUSION & ORDER

Based on the foregointl IS HEREBY ORDERED that:

(1) Plaintiff's Objections to the Report (ECF No. 39) @¢ERRULED ;

(2) The Report (ECF No. 37) BDOPTED IN ITS ENTIRETY ;

(3) Plaintiff's motion for summary judgment (ECF No. 29DENIED;

(4) Defendant’s cross-motion for summary judgmerGRANTED (ECF

No. 33); and

(5) Plaintiff's request for a remand twonsider new evidence submitf

with her motion for summary judgme (ECF No. 29) and with hq

opposition to Defendant’s cross-trum for summary judgment (EC

No. 35) isDENIED.
IT IS SO ORDERED.

DATED: March 27,2015 ( ilia }f/h( |

Hon. Cynthia Bashant
United States District Judge
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