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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

MARIA DEL SOCORRO QUINTERQO
I\P/IEREZ, C.Y., a Minor, and B.Y., a
inor,

Plaintiffs,
VS.

UNITED STATES OF AMERICA.,
UNITED STATES DEPARTMENT
OF HOMELAND SECURITY,
UNITED STATES CUSTOMS AND
BORDER PROTECTION OFFICE Ol
BORDER PATROL, JANET
NAPOLITANO, THOMAS S.
WINKOWSKI, DAVID AGUILAR,
ALAN BERSIN, KEVIN K.
McALEENAN, MICHAEL J.

FISHER, PAUL A. BEESON,
RICHARD BARLOW, RODNEY S.
SCOTT, CHAD MICHAEL NELSON,
and DORIAN DIAZ, and DOES 1-50,

Defendants

HAYES, Judge:

The matter before the Court is the Mwtto Dismiss Plaiiffs’ Second Amende(
Complaint filed by Defendants Janet NapeoldaAlan Bersin, David Aguilar, Michag
Fisher, and Chad Nelson. (ECF No. 65).

I. Background

Doc. 77

CASE NO. 13¢cv1417-WQH-

BGS
ORDER

On June 17, 2013, Plaintiffs Maria Del Socorro Quintero Perez, the wid
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Jesus Alfredo Yafez Reyes (“Yafez”), and & BY, the minor children of Yarie
commenced this action, seeking damages &d#ath of Yariez, agell as declaraton
relief. (ECF No. 1). On daary 2, 2014, Plaintiffs fidtthe First Amended Complai
(“FAC”). (ECF No. 25). The FAC assed the following claims for relief: (1
violation of the law of nations against the Government DefentjgR}wviolation of the
Fifth Amendment’s Due Process Clauagainst the Government Defendaatsd
Supervisor Defendarfts(3) violation of the Fifth Amendment’s Due Process Cl3
against the Agent Defendant§4) violation of the Fourth Amendment’s prohibitig
against unreasonable seizures againstGlovernment Defendants and Superv
Defendants; (5) violation of the Fourimendment’s prohibition against unreasond
seizures against the Agent Defendar®; violation of Fifth Amendment equ

Z,

P

use

=

n
sor
ble

protection against the Government DefendantsSupervisor Defendants; (7) violati
of Fifth Amendment equal protection agaitih&t Agent Defendantand (8) Declarator

Relief regarding the judgment bar provisiorilod Federal Tort Claims Act (“FTCA?).

On February 18, 2014, the GovernmBefendants and Supasor Defendant
sued in their official capacities filed a mmtito dismiss the FAC. (ECF No. 26).

n

February 18, 2014, the Supmor Defendants sued in their individual capacities [and

! The Government Defendants are thetéthStates of America, United States
Department of Homeland Security (“DH$9nd United States Customs and Bonder

Protection (“CBP”) Office of BordéPatrol (“Border Patrol”).

2 The Supervisor Defendants are Janet Napolitano, Secretary of DH
January 21, 2009 through September 6, 2013; Thomas S. Winkowski,
Commissioner of CBP from March 30, 2013 uktdrch 7, 2014; Dad Aguilar, Chief
of Border Patrol from 2004 until 2010, Deputy Commissioner of CBP from April

fror
ctint

010

until December 2011, and Acting Commissioner of CBP from December 2011 unti
February 8, 2013; Alan Bersin, @missioner of CBP from March 2010 throulgh

December 2011; Kevin K. McAleenan, #w Deputy Commissioner of CBP fro
March 2013 to present; Michael J. Fishehjef of Border Patrol from May 2010
gresent; Paul A. Beeson, Chiefrler Patrol Agent of the Border Patrol’s’San Di¢

ector from November 2010 to the presBnthard Barlow, Acting Chief Patrol Age
of the Border Patrol's San Diego Sactrom 2009 to Novendr 2010; and Rodney §
Scott, Acting Deput)E)_Chlef Patrol Agent dre Deput¥ Chief Patrol Agent of t
Border Patrol’'s San Diego Sector from May 2010 to the present.

® The Agent Defendants are Chad Nelson and Dorian Diaz.
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Border Patrol Agents DoriaDiaz and Chad Nelson filed a motion to dismiss. (E

No. 27). On September 3, 2014, the Castied an Order granting in part and deny
in part the motions to dismiss. (ECF No. 43). The Court dismissed the FAC
Defendants Aguilar, McAleenaand Winkowski for lack of personal jurisdiction. T

CF
/ing

| as |
he

Court dismissed Plaintiffs’ first claim for®liation of the law of nations, second claim

and third claims for violations of theffi Amendment’s Due Pomss Clause, sixth arn

seventh claims for violationsf Fifth Amendment equal ptection, fourth claim fof

violation of the Fourth Amendment (asatibdefendants except Bandant Fisher), an
fifth claim for violation of the Fourth Amendment (as to Defendant Nelson only
On October 2, 2014, Defendant Fishited a motion for reconsideration of t

Court’s September 3, 2014 Order. (ECF M8). On November 25, 2014, Plaintif

filed the Second Amended Complaint (“SAQ#hich is the operative pleading. (E(
No. 61). On December 10, 2014, the Casstied an order denying the motion
reconsideration as moot. (ECF No. 64).

On December 16, 2014, Defendants NapotitaBersin, Aguilar, Fisher, an
Nelson filed the Motion to Dismiss Pidiffs’ Second Amended Complaint and
request for judicial notice. (ECF Nos. 66). On January 5, 201BJaintiffs filed an
opposition and a response to the request for judicial notice. (ECF Nos. 71-7]
January 12, 2015, Defendants filedeply. (ECF No. 74).

lI. Allegations of the SAC
Atdusk on June 21, 2011, Yaigaw Jose Ibarra-Murietta (“Murietta”)
crossed the border from Mexico teetlunited States together. Their
crossing began in the Castillo geborhood of Ciudad Tijuana. The duo

squeezed through a small hole'in thenairy border fence that abutted the
Castillo neighborhood, and emerged i@tadried-out concrete culvert

between the primary border fence (the corrugated solid metal fence closes

to Mexico) and the Secondary bordarde (the high-tech chain link fence
closest to the United States). Tewdvert runs north from the primary
fence to Stuart’s Bridge, which abuts the secondary fence.

(ECF No. 61 at 11).

ndl

). C

—

“Murietta led the pair and was the firstttaverse the length of the culvert and

climb out at Stuart’s Bridge. There, he encountered Border Patrol Agent Neldo
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at 12. “Agent Nelsomrrived at Stuart’s Bridge in response to Border Patrol A
Diaz’s radio call requesting backup to apprehend Yafnez and Murietta. Upon
Agent Nelson, Murietta leapick into the culvert and began scaling a pole up the

of Stuart’s Bridge.” Id. “Agent Nelson, who had ched Murietta into the culvert

yelled to Agent Diaz, who was already the top of Stuart’s Bridge, to cut g
Murietta’s escape.1ld. “Murietta saw Agent Diaz abovem and descended back ir
the culvert where Agent Nelson waitedd. “Yafiez, who had stayed in the culv
near the primary fence, escaped backiexico through the small hole in the fenq
fearing for his life.” 1d.

“Back on the ground at Stuart’'s Briddéurietta evaded Agent Nelson and 1
south toward the primary fence whereféa had just escaped. Agent Nelson ca
Murietta in the culvert clasto the primary fence.ld. “After grappling for a shor
time, Murietta escaped Agent Nelson’s hallilmbed out of the culvert, and ran e

down a dirt road that is parallel to themary fence but sepated from it by a wide

swath of grass. Agent Nelson gaveash, running parallel and to the south
Murietta.” Id. “Murietta and Agent Nelson began grappling again in the dirt road
Agent Nelson swept Murietta’s legs andestled him to the ground. Agent Nelson t
admittedly began to strike Murietta while pinning him to the ground.”
“Meanwhile, Yafiez had run parallel #tdgent Nelson and Murietta on tf
southern side of the primary fence. ®hMurietta fell and Agent Nelson began
subdue him, Yafez, fearful that he mighthwe next victim of the Agents’ aggressic
climbed into a tree that leaned against thalsern side of the primary fence near
area where Agent Nelson and Murie#stare grappling in the road.ld. at 13.
At this point, withesses’ vesis of the critical events differ sharply.
The Agents assert that during N@i&s struggle with Murietta, Yanez
threw two rocks (per Agent Nelson} one or possibly two rocks (per
A%ent Diaz) at Agent Nelson. &hAgents acknowledge, however, that
when Yafez was allegedly throwmgath)ck(s)r, he was wedged into the
tree on the southern side of the prignence. The Agents admit that the
rock(s) was somewhere between the size of a golf ball and a baseball. Th

Agents further acknowledge that thbeged rock(s) did not hit Agent
Nelson or anyone else.
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Id. “The Agents apparentljurther assert that, whildgent Nelson and Muriett
struggled on the ground, Yarez threw a nail-studded board that struck Agent N
the head, glancing off his hat. Agent Neisvas not injured by this alleged boar

Id. “According to Agent Nelson, at abotite time that Yafneallegedly threw the

board, Diaz arrived to help Isdue Murietta. Agent Diaz allegedly told Yafiez to
off the fence, and then began helping Agent Nelson get control of Muriédta.”
“Agent Nelson acknowledges that thentheut any warning to Yafiez and a
further alleged throwing of a rock or a bd&y Yarez, Agent Nelson [sic] pulled aw
from the scuffle with Murietta. AgeriDiaz removed his sidearm from its holst
uttered not a single additional word, and shot Yafiez in the hégadat 13.
At the time Agent Diaz shot Yariez, Ye#ihad “allegedly raised his hand a

to begin a throwing motion” but “Agent Dialid not see any rock or anything elsg |

Yafnez’'s hand, which Agent Diaz acknowledges was closed into afistat 14.

“Murietta’s account of the events thaeewng differs markedly from those of t
Agents with respect to ¢hspecific circumstances surrounding Agent Diaz’s shog
of Yafnez.” Id. at 15. “Murietta asserts that iYez never threw anything at Nelson
anyone else. Indeed, the shape and heigihiediree, the height of the primary fen
and the distance of the tree and theeéefrom Agent Nelson made it impossible
Yafez (or any person) to throw rockswood at the agentsithi lethal force or
accuracy.”ld.

“Instead, both Agent Nelson and Agddaz had Murietta down on the grou
and were beating him. Agents Nelsol®iaz easily outweighed and outmuscled
slight-framed Murietta, who wdacedown in the dirt road. In fact, when Murietta v
eventually taken away by a cadre of BorBatrol agents, he walisoriented and h
mouth was covered with his own bloodd.

“While Agents Nelson and Diaz had Murietta on the ground and were b¢
him, Yafez climbed into the tree on the saitle of the primary fence, fearing that
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would be next, and tried to dissuadeefts Nelson and Diaz from continuing the
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beating.” Id. at 15-16. “In an appanéeffort to stop thettack, Yafez felt compelle
to yell that he was going to use his cellphon@ake video and pictures of the beati
Upon hearing Yarfez's response to the Ageaittack on Murietta, Agent Diaz stopp
beating Murietta, stood up, and, without warning to Yafiez or without any Ki
provocation from Yafez that would justifgent Diaz’s use of deadly force, sh
Yafez in the head.1d. at 16.

“A sufficient amount of time elapsed between Agent Diaz standing up fro
scuffle with Murietta and Agent Diaz shaagi Yafiez for Agent Nelson to intervene e
stop the shooting.”Id. at 13-14. “Agent Nelson conspired with Agent Diaz
unlawfully beat Murietta and unlawfully provoke Yafez to respond to this be
either by throwing objects at Agent Nelsortlmeatening to record the beating wit
cell phone. In commission and in furtherance of that conspiracy, Agent Dia
Yafez, a result that Agent Nelson knewsbould have knowrwould occur.” Id. at

d
ng.
ed
nd of
ot

M the

Ind
to

ating

N a

7 Shc

14. “Agent Nelson further unlawfully provoked Yafez to respond to the Agents’

beating of Murietta either by throwing objseit Agent Nelson or threatening to rec
the beating with a cell phonds a result of that provotian, Agent Diaz shot Yafe
a result that Agent Nelson knew, or should have known, would octdr.”

Yanez was killed as a result of the United States Border Patrol’s so-
called “Rockln% Policy.” Pursuant tbhe Rocking Policy, Border Patrol
agents along the nation’s southern border deem the throv_vmg of rocks at
them by persons of Hispanic descent and presumed Mexican nationality
to be pér se lethal force to whittte agents can Ie%mmately respond with
fatal gunfire. Under the Rocking Policy, Border Patrol agents shoot to Kill
Mexican nationals who allegedly throw rocks at them, regardless of
whether the alleged rock-throwing poses an imminent risk of death or
serious injury to the agents or anyone else, and regardless of whethe
other, non-lethal means are availateavert any such risk. In recent
years, Border Patrol agents agtipursuant to the Rocking Policy have
shot and killed at least thirteen pams and have seridysnjured more.

The Rocking Policy has the imprimatur of the highest officials of the
Eepartment of Homeland Securitgychthe Customs & Border Protection
gency.

Id. at 2-3.
The Government Defendants and Supema&new or should have known, at
relevant times, that the Rocking Policy vieesng carried by Border Patrol agents alg
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the southern border who “regularly usexcessive, lethal force against person
perceived Hispanic desceand Mexican nationality.”ld. at 19. “Each Supervisg
Defendant in fact knew of, approved, amgblemented the unlawl Rocking Policy.”
Id. at 20. The Supervisor Defendarksowledge and acquiescence of the Rocl
Policy is evinced by their knowledge of “a whole series of unlawful Border H
killings,” public statements made by Bordet®bagents’ representatives that throw
rocks is per se lethal forcghe U.S. Department of Jusé’s conclusion that an agen

5 Of

—d

r

(ing

atrol

ng
['S

shooting of an unarmed and unthreateningagenwas consistent with Border Patrol

policy and training,” the Supervisor Defemdsl rejection of entreaties from numerg
human rights organization “deploring tiReacking Policy,” Defendants rejecting
report they had commissionedtltoncluded that the Rocking policy was unlawful
should be eliminated, and “admissions byigh-ranking CBP internal affairs officiz
that Defendants knew of andndoned Border Patrol agents’ unlawful use of exceg
force.” Id. at 20.

The SAC alleges that there were at tdags instances prior to Yafiez's dex
where Mexican nationals were shot by Bordatrol agents in response to alleged r
throwing. The SAC allegesdh in some of these ir@ices, a Mexican national w

us
a
and

Al

5Sive

hth

pck

aS

shot while attempting to flee. The SAQeges that, in other instances, the rock-

throwing allegations turned out to be falsFor example, “[ijn 2003, Border Pat
agents killed Ricardo Olivares Martinez Ihosting him five times as he attemptec
flee. Agents alleged he was throwing rocksl’at 22. “[E]ach Supervisor Defendad
knew of the facts underlying each incidebecause they would receive emails
“Significant Incident Reports,” which aggrepared each time a Rier Patrol agen
applies use of forceld. “When questioned aboler knowledge and reaction
previous deaths of Mexican nationalaused by border patrol agents, Defeng
Napolitano stated at a congressional hearing: ‘With respect to use of for
appropriate use of force, vexamine each and every casavimch there is a death,
evaluate what happened, and whethenairthe agent or agents involved should
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subject to some sort of disciplinary measurdd’at 21. “Each Gpervisor Defendan
knew that these killings, individually and aggtively, reflected a pattern and pract
of Border Patrol agds treating the throwing of rocks thiem as per se lethal force
which CBP and DHS policy allowed thetm respond with deadly force.ld. at 24.
“The Supervisor Defendant&ilure and refusal to disdipe the agents who fired th

fatal shots in these incidents, and/or twrpulgate a lawful poligregarding appropriat

—+

ce

responses to rock-throwers, reinforced BorBatrol agents’ belief that the Rocking

Policy was appropriate and lawfulldl.

In June 2010 a Border Patrokag at the border near El Paso, Texas
shot across the border and killed l&ay-old Sergio Hernandez. The
agent asserted to FBI investigators that he was “surrounded” by
rock-throwers and that the victim s/ehrowing a rock when the agent shot
him. Fortur]ateI%/,apasserby caugletitircident on a cellphone video, and
two other videotapes — omaken by the Border Patritself, and another
b%/ a nearby landowner — also laterfaoed. Those videos conclusively
show that the agent was not surrounded; the agent was not under attag
from rocks or an{thlng else; the victim had not thrown and was not
throwing any rocks; and the agnehad many non-lethal alternatives
available to him if he somehow féftireatened, including simply backing
up further away from the border.

After the shooting of Ser%ﬂdernandez, the Interior Secretary of
Mexico, Fernando Gomez Mont, penally called Defedant Napolitano,
R/lrotestmg the killing of Hernandeas well as the kl||ln|(_2 of another

exican man on the California-Mexo border two weeks before the
Hernandez killing. Gomez Momtemanded from Defelant Napolitano
that the U.S. and Mexiccarry out a joint review of protocols on the use
of force by US Border Patrol, statlrglgl;e “unjustified use of force against
our population is unacceptable to the Government of Mexico.”

Id. at 29.

In June 2010, Mexico’s Foreign Retats Department specifically stated
Defendant Napolitano that it *
of Sergio Hernandez, noting particulathat “according to international standar
lethal force must be usealy when the lives of peopée in immediate danger and 1
as a dissuasive measure.Td. at 33. Amnesty International concluded that
shooting was a “grossly disproportionate respandd flies in the face of internatior

standards....”ld. at 34.

energeticatpndemn[ed]’ the Border Patrol’s killing

Kk

to

s,
jot
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“Some Mexican politicians even demanded that the United States detgin ar
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extradite the shooter to Mexico to stand tridld. at 29. “Mexican President Felif
Calderon said he and his goverent are ‘worried’ about vdt he called ‘this surge ¢
violence against Mexicans’ along the bordeld. “The U.S. Department of Justi
conducted an investigationtbie incident and concludeditSergio Hernandez had

ot

thrown any rock at the agent. But th®J nevertheless refused to pursue crimjnal

charges against the agent becausebnduct conformed to CBP policyld. at 30.

“Defendants Bersin, Aguilar, Napolitanaléd and refused to modify or abandon

the Rocking Policy in the face of naseveral patently unlawful killings.1d. at 31.

Instead, Defendant_Be_rspersonallf/ signed and issued CBP’s
amended use of force policy in @ber 2010 with no atiept to address
what he and the other Supervi&mfendants knew or rea_son_a_blg should
have known was a pattesind practice of bordera%ents unjustifiably using
deadly force in reslgonse to allegedk throwers. Defendant Napolitano,
as Secretary of DHS, personally approved CBP’s patently unlawful
October 2010 use of force polibgpndbook despite having kn_o_wled%e of
the facts surrounding previous Killingand having been specifically told
by Mexican officials, human rights organizations, and others of such
unlawful practices by border agents.

Neither Napolitano, Aguilar, Bersin, Fisher nor any Supervisor
Defendant ever publicly reprimanded or disciplined any agent for shooting
at a Mexican so long as the alleged a rock was thrown.
AcgordlngIP/ Border Patrol agents knew that the existing use of force
policy would allow them to continue twse lethal force in such situations.

Id.

The SAC also alleges that severBbrder Patrol spokespersons &
representatives publicly referramrock-throwing as per se lethal force that justifies
use of lethal force. “For example,texf border agents killed Guillermo Martin
Rodriguez in 2005, claiming he was throwing rocks while simultaneously ru
away, an official spokesperson for the BardPatrol publicly justified the shootin
stating: ‘If | was put in the same shoes a$tagent, that's exactly what we’d have
do.” Id. at 26. In addition, “the National Border Patrol Council of the Amer
Federation of Government Employees (‘NBFEsued a nationwide press release |
succinctly stated the Rocking Policy. ’lNBPC represents more than 17,000 Bo
Patrol agents and support stafid. at 27. “The heading of the NBPC press relg
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stated bluntly, ‘Rock Assaults are Deadligrce.” The statemémrontinued, ‘Since

biblical times rocks have been used asuale but effective we@n to injure and Kil
humans.”ld. “The statement made unmistakablgar that the Rocking Policy trea
rock-throwing as per se lethal forcewich agents are justified in responding W
lethal force: ‘Rocks are weapons and contitieadly force. If angent is confronte
with deadly force they will respond in kind.'ld. “Each Supervisr Defendant hag
actual knowledge of these repeated pubiteshents by Border Patrol spokespers
and union representatives. Despite this Kedge, none of theupervisor Defendant
countermanded any of the statements efthbticly or through the chain of commanc
Id. at 28.

The SAC also alleges several instangkeBuman rights organizations publig
denouncing excessive force at the borderrpimoYafez's death. Some of the
statements denounced the usdeddly force against rockiowers. For example, |
2008, the executive director of the Ameridamil Liberties union wrote to membe
of Congress stating: “Simply put, it is not acceptable to use lethal force
confronted with rock throwers in ... border protection situatiomhg.’at 32.

In 2012, DHS and CBP commissioned PERF, “a highly respected non:-
organization that advises law enforcemergrages on best practices, to review
then-extant use of lethal force policies forderpatrol agents and to review the deg
force incidents from Janua®010 through October 20121d. at 35. The SAC allege
that PERF provided DHS and CBP withegort in 2013 (the “PERF Report”). T
SAC alleges that the PERF Report: (1) fotinat some Border Patrol shootings
rock-throwers could have been avoid@&);recommended specific training for Borg
Patrol agents on responding to rock-thimmgy and (3) recommended use of fo
policies specifically addressing rock-throwing encounters.

On November 5, 2013, Defendant Fisher announcedthieabgencies had

decided to reject the report “and insteaddaffirm yet again the unlawful Rockir
Policy.” Id. at 37. On March 7, 2014, at theistence of new Secretary of Homels
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Security Jeh Johnson, Defendant Figmaended the policy. “In a memorandum
agents he stated for the first time thgents should, among other things ... ‘av

placing themselves in positions where theyehao alternative tasing deadly force .|.

not discharge firearms in response to wWmmr hurled projectiles unless the agent
a reasonable belief, based on the totalitthefcircumstances, to include the size
nature of the projectiles, dhthe subject of such force poses an imminent dang
death or serious injury[] and ... first ‘seekfgver or distanc[e] themselves from 1
immediate area of danger.Td. at 37. In May 2014, CBP “finally revised its Use
Force Policy Handbook” to include similar languady.

The SAC alleges that the Supervisorf@wlants’ failure to train, discipling
countermand public statements, and amerdofisorce policies proximately caus
Yafnez's death.

The SAC asserts the following claims for relief: (1) violation of the laV
nations against the Government Defendants; (2) violation of the Fifth Amendr

Due Process Clause against the Supenifendants; (3) violation of the Fifth

Amendment’s Due Process Clawgginst the Agent Defendants; (4) violation of
Fourth Amendment prohibition against unreasonable seizures against the Suy
Defendants; (5) violation of the Four®imendment prohibition against unreasons
seizures against the Agent Defendar{6; violation of Fifth Amendment equ
protection against the Supervisor Defendaand (7) violation of Fifth Amendme
equal protection against the Agent Defants. The SAC requests compensa
damages, punitive damages, and attorneys’ fees.

[ll. Request for Judicial Notice (ECF No. 66)

Defendants request judicial notice of the 2010 Customs and Border
(“CBP”) Use of Force Policy Handbookna the February 2013 PERF Rep(
Defendants contend that the contents eséhdocuments are proper subjects of jud
notice because they are cited to and refezd in the SAC. Plaintiffs do not oppd
judicial notice of these documents.
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“A court may ... consider certain meaials—documents attached to the

complaint, documents incorporated by refeeeim the complaint, or matters of judic
notice—without converting the motion to dismiss into a motion for sumi

al
nary

judgment.” United States v. Ritchi@42 F.3d 903, 908 (9th Cir. 2003). “[A] distrEt

court ruling on a motion to dismiss may cmes a document the authenticity of whi
IS not contested, and upon which the i#irs complaint necessarily reliesParrino
v. FHP, Inc, 146 F.3d 699, 706 (9th Cir. 1998)perseded by statute on other grou
as stated in Abrego Agrego v. The Dow Chem, €48 F.3d 676, 681-82 (9th C

2006). “[D]Jocuments whose contents dieged in a complaint and whose authenti¢

no party questions, but which are not pbgHly attached to the pleading, may
considered in ruling on a Rul2(b)(6) motion to dismiss.Branch v. Tunnelll4 F.3d
449, 454 (9 th Cir. 1994pverruled on other grounds I6yalbraith v. County of Sant
Clara, 307 F.3d 1119 (9th Cir. 2002).

h

nds
r.

ty
be

a

The Court will consider the 2010 CBFse of Force Policy Handbook and the

February 2013 PERF report because their “cdatare alleged” in the SAC, and th
“authenticity no party questins” because Plaintiffs do nmppose Defendants’ reque
Branch 14 F.3d at 454.
IV. The 2010 CBP Use of Force Policiiandbook and the February 2013 PERR
Report
The 2010 CBP Use of Force Policy Handbatdted Octobe2010, provides, if
relevant part:
2. Authorized Officer_s/A;:;ents mayeideadly force only when necessary,
that is, when the officer/agent has a reasonable belief that the subjéct o
such force poses an imminent dangkedeath or serious physical injury
to the officer/agent or to another person.
3. If feasible, and if to do so auld not increase the danger to the
officer/agent or others, a verbal warg to submit to the authority of the
officer/agent shall be given prito the use of deadly force.
4. Discharging a firearm at a Persmall be done onIK ith the intent of
stopping that person from continuing thestitening behavior that justifies
the use of deadly force.

5. Deadly force is not authorizedsly to prevent te escape of a fleeing
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subject. Deadly force against @éln% subject is only authorized, in
?hcctordance with the paragraphs abovbgfe is probable cause to believe
at:

a. The subject has inflicted or threatens to inflict serious
physical injury or death; and

b. The escape of the subjgmises an imminent threat of
death or serious physical injuty the officer/agent or to
another person.

(ECF No. 66-1 at 4).

The 2013 PERF Report states that it hagewmeed “all CBP use of deadly forg
events from January 2010 through OctoB812 and CBP use of force polici¢

equipment, tactics, and trainingld. at 10. The 2013 PERF Report further states
“[t]he case reviews raise a nunmlzé concerns, especiallyitl regard to ... shots fire
at subjects throwing rocks and other objects at agetds.”

[nglcers/age_nts should be prohibited from using deadly force against
subject throwing objects not capablecalising serious |r_¥_ury or death to
them. Officers/agents should be trained to specific “situations and
scenarios that involve subjects throwing such objects. The training should
emphasize pre-deployment strategibe,use of cover and concealment,
malntalnm]q safe distances, eqwﬁpuujucles and boats with protective
cages and/or screening, de-esc rategies, and where reasonable the
use of less-lethal devices.

Id.

“Because these changes are significapaderes from current practice CBP w
need to craft an implement strategy fooreentation training before new policies
into effect.” Id. at 11. The 2013 PERF Report recommends:

Review of shooting cases involving rock throwers revealed that in some
cases agents put themselves in” harm’'s way by remaining in close
proximity to the rock throwersvhen moving "out of range was a
reasonable option. Tomany cases do not appear to meet the test of
objective reasonableness with regartheuse of deadly force. In cases
where clear options to¢huse of deadly force et and are not utilized in
rock-throwing incidents, correctivetsans should be taken. CBP should
improve and refine tactics and pglithat focus on operational safety,
prioritization of essential activitiesear the border fence, and use “of
specialized less lethal weapons Wld?%atd to rock throwing incidents.

he state [sic] CBP policy should B®fficers/agents are prohibited
from using deadly force against sulgcts throwing objects not capable
of causing serious physical injury or death to them.”

Id. at 14-15 (emphasis in original). The SAC alleges that, in May 2014, CBP “finally re
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its Use of Force Policy Handbook” to include similar language. (ECF No. 61 at 37).
V. Motion to Dismiss (ECF No. 65)

Defendant Aguilar moves to dismiss ®&C on the grounds that the Court la¢
personal jurisdiction over himDefendants Napolitano, Ben, Aguilar, and Fisher

move for qualified immunity on all claimdHowever, Defendants Napolitano, Bers
Aguilar, and Fisher's memandum of points and authorgienly addresses Plaintiff

fourth claim for violation of the FourtAmendment, and Defelant Fisher does npt
address the sufficiency of allegations sfiedo him. Defendant Nelson moves for
gualified immunity on all of Plaintiffsclaims. HoweverDefendant Nelson only

addresses Plaintiffs’ fifth claim for violation of the Fourth Amendment.
A. Personal Jurisdiction over Defendant Aguilar

Defendant Aguilar is sueid his individual capacityor his acts and omissions

as Chief of Border Patrol, Deputy @missioner of CBP, and Acting Commissionef
CBP. Defendant Aguilar contends thag¢ tBAC fails to allege that he has ongoj
activities in California to support generaligdiction over him. Defendant Aguilal
contends that the SAC does not cure FiA&€’s deficient jurisdttional allegations
Defendant Aguilar contendsatithe SAC contains only allegations of his omissior

UJ

ks

n,

of
ng

sin

failing to take corrective action to stop the Rocking Policy and lacks allegation:

showing intentional acts aimed at California.
Plaintiffs contend that the SAC sufficiently alleges Defendagpilar’'s persona

involvement in the constitutional violationnd, therefore, Plaintiffs have met their

burden of pleading personal jurisdiction ‘@snatter of law.” (ECF No. 71 at 24).
Plaintiffs contend that they have staseclaim against DefendaAguilar because they
have alleged facts demonstrating Defendaptilar’'s awareness of the Rocking Poli¢

I. 12(b)(2) Standard
On a motion to dismiss a complaint for laafipersonal jurisdiction, the plainti

—

bears the burden of establishing personal jurisdictiearmers Ins. Exch. v. Portag
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La Prarie Mut. Ins. C0.907 F.2d 911, 912 (9th Cir. 1990). Where the motio
dismiss is based on written materials rathanthn evidentiary hearing, the plaint
need only make a prima facie showing afgdictional facts to satisfy this burde
Dole Food Co. v. Wattg03 F.3d 1104, 1108 (9th Cir. 2002). While the plair
cannot “simply rest on the baalegations of its complaint, Amba Mktg. Sys., Inc.

Jobar Int'l, Inc.,551 F.2d 784, 787 (9th Cir. 1977), unconerted allegations in the

complaint must be taken as tri€T&T v. Campagnie Bruxelles Lambedtt F.3d 586
588 (9th Cir. 1996). Conflicts between past@/er statements contained in affiday
must be resolved in the plaintiff's favold.; see also Bancroft & Masters, Inc.
Augusta Nat'l, Inc.223 F.3d 1082, 1087 (9th Cir. 2000Because the prima fac
jurisdictional analysis requires us to acceptphaintiff's allegations as true, we mu
adopt [the plaintiff's] version of events for mases of this appeal.”). “[l]f a plaintiff’
proof is limited to written materials, it isecessary only for these materials
demonstrate facts which support a findinguoisdiction in order to avoid a motion
dismiss.” Data Disc, Inc. v. SyS.ech. Associates, In&57 F.2d 1280, 1285 (9th C
1977).

The exercise of personal jurisdmi over a nonresident defendant must
authorized under the state’s long-arm stadnid must satisfy the due process claug
the United States ConstitutioRac. Atl. Trading Co. v. M/V Main Expres§8 F.2d
1325, 1327 (9th Cir. 1985). California’s long-arm statute permits the exerc
personal jurisdiction “on any basis not inconsistent with the Constitution of this
or the United States.” Cal. Code Civ. €r§ 410.10. Under dywocess analysis,
defendant may be subject to eitherngel or specific personal jurisdictio
Helicopteros Nacionales de Columbia, S.A. v. H&6 U.S. 408, 414 (1984).

ii. General Jurisdiction

To exercise general jurisdiction ove@mon-resident defendant, the defena

must have “continuous and systematic” contacts that “approximate physical pr

in the forum state.'Schwarzenegger v. Fred Martin Motor C874 F.3d 797, 801 (9th
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Cir. 2004) (citations and internal quotations omitted).

The SAC alleges no facts showing tbefendant Aguilar has “continuous a
systematic” contacts in Califoia. The Court concludesdrhtiffs have failed to mak
a prima facie showing that this Courshgeneral personal jediction over Defendar
Aguilar.

lii. Specific Jurisdiction

The Ninth Circuit analyzes specific jadiction according to a three-prong te

(1) The non-resident defendant must purposefully direct his activities or

consummate some transaction wilie forum or resident thereof; or

perform some act by which he purpogdgfavails himself of the privilege

of conducting activities in the forunthereby invoking the benefits and

protections of its laws;

§2) the claim must be one which arigeg of or relate to the defendant’s
orum-related activities; and

(3) the exercise of jurisdiction must comport with fair play and substantial
justice, i.e. it must be reasonable.

Menken v. Emn{03 F.3d 1050, 1057 (9th Cir. 2007).itiMespect to the first prong
“foreseeability alone has never been a sidfit benchmark for personal jurisdicti
under the Due Process Claus&/brld-Wide Volkswagen Corp. v. Woodsé4 U.S.
286, 295 (1980). “Rather, it is that the defendant’s conduct and connection w
forum State are such that he should reasonably anticipate being haled into cour

Id. at 297. “The question is whether datelant has followea course of condu¢

directed at the society or economy existinthim the jurisdiction of a given sovereig
so that the sovereign has the power toesttithe defendant to judgment concerning
conduct.” J. Mclntyre Machinery, Ltd. v. Nicastrd31 S. Ct. 2780, 2789 (201
(plurality opinion). An intent to seevthe entire U.S. does not necessarily s
purposeful availment of the privilege afreducting business in any particular st&ee
id. at 2790.

“[T]he purposeful direction or availmerequirement for specific jurisdiction
analyzed in intentional tort casaisder the ‘effects’ test derived fro@alder v. Jones
465 U.S. 783 ... (1984).Dole, 303 F.3d at 1111. “[T]he ‘edtts’ test requires that tf
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defendant allegedly [must] hia (1) committed an intemtnal act, (2) expressly aime

at the forum state, (3) causing harm thatdefendant knows is iy to be suffered if
the forum state.”ld. Whether an act is “expressly aimed” at the forum state red
“something more” than “foreseealdffects in the forum state.Pebble Beach Co. \
Caddy 453 F.3d 1151, 1156 (9th Cir. 2006). It is not sufficient that the non-reg
defendant “directed his conduct at pt#fis whom he knew had [forum stat
connections.”Walden v. Fiore134 S. Ct. 1115, 1124 (2014).

Plaintiffs cite toArar v. Ashcroft 585 F.3d 559, 563 (2d Cir. 2009) for t
proposition thata Plaintiff establishes persdnarisdiction over a government
supervisory defendant by sufficiently allagihis or her personaivolvement in the
alleged constitutional violation. Wrar, the Second Circuit apptiats test for persong
jurisdiction over supervisory officials in the constitutional context:

[T]he allegations must suggest that the supervisory official

%l)l é:loilr?gtlrye pmaergcipated_in the viation [of his constitutional rights], (2)

Ehbetl (3) created & pohey of GIUNGGr whvth the violatan oecured

(f)pwaé g(;rz)ssl negligpent |)|/1 supging subordinates who committed the

5)

violation, or (5) was de_liberatelyldi%ferent to the rights of others b
failing to act on‘information that catitsitional rights were being violated.

—

uires

~

siden

]

(D

he
Al

o

532 F.3d at 173. The Second Circuit held that the plaintiff had sufficiently allegec

personal jurisdiction over the supervistgfendants by alleging that the supervi
defendants had a policy oim@ving non-U.S. citizens suspected of terrorist activit
countries where they could be interrogatedler torture, and that they directed
acquiesced in the plaintiff's removal to Syria. at 174-75.

Courts in this circuit apply the Ninth Circuit's purposeful direction tes
constitutional claims against government supervisBee, e.gAm. Humanist Ass’

v. United States—F. Supp. 3d—, No. 14cv0056%5014 WL 5500495, at *10-11 (D).

Or. Oct. 30, 2014) (concluding that tlemplaint sufficientlyalleged persona
jurisdiction over the Regional Director oktlunited States Bureau of Prisons bece
he affirmed in writing the administrative dendlthe plaintiffs’ request to meet as
group, which was “an intentional act directed at the forum state”).
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As stated in the Court’'s SeptembeRB14 Order, Defendaiguilar’s “alleged
omissions—failures to train, supervise, gmdvent or correct the use of the Rock
Policy—are not ‘intentional act[s] ... expresalyned at the forum state.” (ECF No.
at 14) (citingYahoo! 433 F.3d at 1206). None ofetlallegations as to Defendg
Aguilar in the SAC amount to “intentiohacts”; the SAC seeks to hold Defend:s

Aguilar liable for his various omission&eeECF No. 61 at 7 (“Dendant Aguilar, at

a minimum, knew of and acquiesced in tmawful Rocking Policy as defined herg

ng

nt

ANt

n

and failed to conform agents’ use of fotoghe requirements of law, thereby causing

the death of Yafez.”)d. at 26 (“Not a single one of thesgents was ever disciplin
by the Supervisor Defendants; nor waselerer an attempt by Defendants Napolite
Bersin, Fisher, Aguilar, or any other Swpsor Defendants to respond to the conce

of the Government of Mexico by bringitige unlawful Rocking Policy into complian¢

with the law.”);id. at 31 (“Defendants Bersin, At@r, Napolitano fded and refuse(
to abandon the Rocking Policy in the fac@ol several patentiynlawful killings.”);
id. (“Neither Napolitano, Aguilar, Bersin, $her nor any Supervisor Defendant e
publicly reprimanded or disciplined any agjéar shooting at a Mexican so long as
Agent alleged a rock was thrown.”). &vassuming Defenda#tguilar’'s alleged

pd
INo,
NS
e
)

ver
he

omissions can constitute “intentional actsghe of these omissions directly conn
him to California. The possibility thaDefendant Aguilar'somissions may ha
foreseeably caused excessive force in Galifi is insufficient to show that h
omissions were “expressly aimed” at CaliforniRebble Beach453 F.3d at 115

ct

S

)

(noting that whether an act is “expressiyad” at the forum state requires “somethjng

more” than “foreseeabldfects in the forum state”)

Defendant Aguilar’s motion to dismiss for lack of personal jurisdictionis gra
Because the Court finds that further ameadtwould be futile, the SAC is dismiss
with prejudice as to Defendant Aguilar.

B. Qualified Immunity of Defendants Napolitano, Bersin, and Fisher

Defendant Napolitano is ed in her individual cagrity for her allegedly
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unlawful acts and omissions as Secretar{pbfS. Defendant Bersin is sued in
individual capacity for his allegedly unléu acts and omissions as Commissione
CBP. Defendant Fisher is sued in hisimdiial capacity for hiallegedly unlawful acts
and omissions as Chief of Border Patrol.

Defendants Napolitano, Bersamd Fisher contend thatthe time of the allege

NiS

r of

J7

constitutional violation, the “knowledgend acquiescence” standard was not clearly

established in the Fourth Amendment cont®¢fendants contend that, even if it was

clearly established, the SAC fails to gkesufficient facts demonstrating Defendgnts

Napolitano and Bersin’s knowledge amchuiescence of the Rocking Polfcy.
Plaintiffs contend that the knowledgad acquiescence standard appliet

supervisors for excessive force claims lonfpkeYafez was killed. Plaintiffs contend

that the SAC “includes several new imdiualized allegations” as to Defenda
Napolitano and Bersin. (ECF No. 71).
I. 12(b)(6) Standard in the Qualified Immunity Context

Federal Rule of Civil Procedure 12(b)(6)ym&s dismissal for “failure to staa\Le

a claim upon which relief can lgganted.” Fed. R. Civ. R2(b)(6). “A pleading th

states a claim for relief mustntain ... a short and plairaggment of the claim showing

that the pleader is entitled to relief.” Fdgl. Civ. P. 8(a)(2). “A district court’
dismissal for failure to state a claim uné@deral Rule of Civil Procedure 12(b)(6)
proper if there is a ‘lack of a cognizable Ietieeory or the absence of sufficient fa
alleged under a cognizable legal theoryCbnservation Force v. Salaz&46 F.3d
1240, 1242 (9th Cir. 2011) (quotifalistreri v. Pacifica Police Dep/t901 F.2d 696
699 (9th Cir. 1990)).

“[A] plaintiff's obligation to provide tle ‘grounds’ of his ‘entitle[ment] to relief
requires more than labelacconclusions, and a formulaic recitation of the elem

of a cause of action will not doBell Atl. Corp. v. Twomb|y650 U.S. 544, 555 (2007)

* Defendant Fisher “moves to dismige SAC, but only as to the clearl
established prong of qualified immunity....” (ECF No. 65-1 at 9).
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(quoting Fed. R. Civ. P. 8(a)(2)). Wheonsidering a motion to dismiss, a court m
accept as true all “well-pleaded factual allegatiomsshcroft v. Igbal556 U.S. 662
679 (2009). However, a court is not “requir® accept as true allegations that
merely conclusory, unwarrad deductions of fact, or unreasonable infereng
Sprewell v. Golden State Warrigi266 F.3d 979, 988 (9th Cir. 2001). “In sum, fqg
complaint to survive a motion to dismighe non-conclusory factual content, g

reasonable inferences from that contentist be plausibly suggestive of a cla

entitling the plaintiff to relief.”Moss v. U.S. Secret Serv72 F.3d 962, 969 (9th Cir.

2009) (quotations omitted).
Where government officials are sued in their individual capacities for
damages, a court must “bedig taking note of the elements a plaintiff must plea

state a claim ... against officials entitledagsert the defense of qualified immunity.

Igbal, 556 U.S. at 675. Government official® entitled to qualified immunity unle
the plaintiff can allege the violation of a “clearly established” constitutional 1
Pearson v. Callaharb55 U.S. 223, 232 (2009). One “inquiry a court must unde
in a qualified immunity analysis is whethgaintiff's allegations, if true, establish
constitutional violation.”"Hope v. Pelzer536 U.S. 730, 736 (2002). The other ingu
a court must undertake is whether the deferiglations “violate ‘clearly establishe
statutory or constitutional rights of whi@ reasonable persaould have known.”]
Id. at 739 (quotingdarlow v. Fitzgerald 457 U.S. 800, 818 (1982)).
li. Supervisory Liability in the Fourth Amendment Context

“In a § 1983 suit or 8ivensaction—where masters do rastswer for the tort
of their servants—the term ‘supervisory liability’ is a misnomer. Absent vica
liability, each Government official, his oriitle notwithstanding, is only liable for h
or her own misconduct.’Ashcroft v. Igbal556 U.S. 662, 677 (2009). “The factq
necessary to establisiBavensviolation will vary withthe constitutional provision @
Issue.” Id. at 676.
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a. In General

“Becausdqbalrequires courts to apply an equefat standard to supervisors and

subordinates ... a supervisor faces liabuyger the Fourth Amendment only whereg
would be clear to a reasonable [supearklighat his conduct was unlawful in tl
situation he confronted.'Chavez v. United Stateg83 F.3d 1102, 1110 (9th Cir. 201
(quotingSaucier v. Katz533 U.S. 194, 202 (2001)) (alteratiansoriginal). To mee
this standard, a plaintiff must allege, at a minimum, a “factual basis for imput

ng ..

knowledge” of an unconstitutional practice urtd&en by subordinates, coupled wjth

culpable action or inactiond. at 1111.

In Chavezthe plaintiffs operated a daily dtla service between Sasabe, Arizona,

and Tucson, Arizona. The plaintiffs allegthat they were stopped by Border Pa
on “almost a daily basis” without reasonaslespicion and due to the “Latin, Hispat
or Mexican appearance of drivers amdither occupants of vehicledd. at 1106. The
plaintiffs asserted a Fourth Amendmentmi@gainst five supervisory personnel of
Border Patrol to whom they complainedafothese frequent stops “at various time
Id.at 1111. The plaintiffs also assertdéaurth Amendment claim against the Acti

Commissioner of the Immigration and Natiration Service (“INS”), who “reviews$

and must approve ... operation plans aridreement programs gleloped by the Chie
Border Patrol Agents immediately inrmmand of Sector forces[,]” and the Ch
Border Patrol Agent for the Tucson Sec¢twho “had line authority over and dire
responsibility for the ongoing actiies and operations of Bordeatrol agents assign:
to field duty in the Tucson sectorld. at 1110-11.

trol

NiC

the

S.
ng

D

—

ef
ct
pd

With respect to four of the five supgsory personnel to whom the plaintiffs

complained, the Court of Appesdior the Ninth Circuit helthat the “complaint fails t

plausibly allege that a reasonable superwigmuld have found it clear that [four of the

five supervisors] acted unlawfully the situations they confrontedld. at 1111. Th
court concluded that a “reasonable sup@mgould not find it clear that, by failing
investigate vague complaints of ‘frequerdgps,” which plaintiffs made at ‘various

-21- 13cv1417-WQH-NLS

0]




© 00 N O 0o B~ W N PP

N N RN NN DNNNDNDNRRR R R PR B R R
W N o oA W NP O © 0N O 00 W N B O

unspecified times,” these supervisors acted unlawfudy. The court found that thie
complaint failed to allege ardetails of the plaintiffs’ complaints that, if brought to the
supervisors’ attention, would plausibly pugth on notice that theaahtiffs were being
routinely stopped in an unconstitutional manner.

The court held the same with resptecthe Acting Commissioner of INS. The
court reasoned that there were no gdle®ons demonstrating that the Actipg
Commissioner’s review of enforcement programs “would have alerted him {o the
allegedly unconstitutional searches..Id. at 1110. Finally, the court held the same
with respect to the Chief Bder Patrol Agent for the Tigson Sector because “plaintiifs
fail to explain why ... [he] would have reasto know that Border Patrol Agents, who
presumably conduct numerous stops, had frefiyistopped plaintiffs, much less than
that they did so without reasonable sugpitand “have no factual basis for imputipg
any such knowledge to [him] and the other supervisordd..at 1111.

Chavedemonstrates that supervisory liabilitythe Fourth Amendment context
requires, at a minimum, knowledge of dtpen or practice of unconstitutional actigns
taken by subordinates, couplediwculpable action or inactioh.

b. Failure to Train

“[Clulpability for a deprivation of right is at its mostenuous where a claim
turns on a failure to train.”"Connick v. Thompsori31 S. Ct. 1350, 1359 (2011).
“[Flailure to train ... employees in a rgbnt respect must amount to ‘deliberate

® |n addition toChavez recent Ninth Circuit cases in other constitutignal
contexts are instructive in their analysiswhether allegations against supervispry
defendants are sufficient to infer sufpgeory knowledge of a gaern or practice o
unconstitutional activity Cf. Starr v. Baca652 F.3d 1202 (9th Cir. 2011 (flndlng?t e
allegations of the complaint sufficietd infer the supervisors knowledgie rgm
“numerous incidents in which inmates indAngeles County jailsave been killed of
injured because of the culpable actionsh# subordinates™ral “several reports, gf
systematic problems in the county jails untles supervision[,]” in a case allegi %
unconstitutional conditions of confinementiiolation of the Eighth and Fourteent
Amendments)QSU Student Alliance v. R&809 F.3d 1053, 1073 (2012) (holding that
“knowledge suffices for free speech vibbes under the First and Fourteenth
Amendments” and holding that the comptastated a claim for knowledge and
acquiescence in an unconstitutional unwritehool newspaper policy because “they
knew that [their subordinate] denied [tipddintiffs’ publication the same access to the
campus that [another studgitblication] received; and they did nothing”).
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indifference to the rights of persons witinom the [untrained employees] come into
contact.” Id. (quoting Canton v. Harrig 489 U.S. 378, 388 (1988)). “Deliberate
indifference is a stringent standard oflfatequiring proof that a [government] actor
disregarded a known or obviousnsequence of his action.ld. at 1360 (internal
guotations and citation omitted)[W]hen [governmental supervisors] are on actual or

constructive notice that a particular igsion in their training program causes

[subordinates] to violate citizens’ constitutional rights, [supervisors] may be dgeme
deliberately indifferent if the [supenass] choose to retain the programld. “A
pattern of similar constitutional violationsy untrained employees is ordinarjly
necessary to demonstrate deliberate ingifiee for purposes of failure to train.
Id. (internal quotations anditation omitted). AlthougtConnickanalyzed a claim
against a governmental official in his official capac@ypnnickis equally applicablg

\1"4

to claims against government supervisors in their individual capasg. Flores v,
Cnty. of L.A. 758 F.3d 1154, 1158-59 (9th Cir. 201@As to an official in his
individual capacity, the same standard applies—[a plaintifff must show that [z
supervisor defendant] was delib&ly indifferent to the need to train subordinates,|and
the lack of training actually caused the ddnsonal harm or deprivation of rights.”).

ii.  Whether the SAC Sufficiently Alleges Fourth

Amendment Supervisory Liability Claims Against

Defendants Napolitano and Bersin

The Court must determine whether Rtdfs’ allegations against Defendants

Napolitano and Bersin “if true, establish a ddasional violation” for violation of the
Fourth Amendment in their role as supervisdigpe 536 U.S. at 736.

The SAC asserts that Defendants Napottand Bersin violated Yafnez’s Fourth
Amendmentrights by “personally developing, authorizing, and conspiring to effe¢t, an
permitting and directing their subordinatesmiplement, the Rocking Policy ... failing
to establish adequate procedures to traenBbarder Patrol agents, failing to establjsh

adequate disciplinary procedures andogad¢e procedures to investigate agepts
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misconduct, and failing to act in disregard of previous allegations of Border
agents’ use of excessive, letiiaice.” (ECF No. 61 at 56).

With respect to Defendant Napohi@ the SAC alleges that Defend:
Napolitano, as Secretary of DHS fralanuary 21, 2009 through September 6, 2
“was responsible by law for ... ensuring thatdzr Patrol agents were properly train
and obeyed the laws of the United Statq&CF No. 61 at 6). The SAC alleges t

Patrc

ANt
D13,
ed
nat

Defendant Napolitano “at a minimum, knewaoid acquiesced in the unlawful Rocking

Policy as defined herein afaled to conform agents’ use of force to the requirem

ents

of law, thereby causing the death of Yafekl” The SAC alleges that the CBP files

a Significant Incident Report each time a BardPatrol agent uses force. “On
completed, every such Report was emailedvery supervisor at every level of t
agency on a daily basis.ld. at 21. “When questiodeabout her knowledge ar
reaction to previous deaths of Mexicaationals caused by border patrol age
Defendant Napolitano stated at a congressioeating: ‘With respect to use of forg
an appropriate use of force, we examine eahevery case in wdh there is a deatl
to evaluate what happened, and whetherodthe agent or agents involved shoulg
subject to some sort of disciplinary measurdd’

The SAC details several deaths of Mexicationals at the border that resul
from alleged rock-throwing prior to June 2011, statements from human
organizations condemning excessive forahis context, and statements from Bor
Patrol spokespersons and representatives.

After the shooting of Sergio Hernand#ze Interior Secretary of Mexico,

Fernando Gomez Mont, personaliyalled Defendant "'Napolitano,

K)/Irotestlng the killing of Hernandez as well as the killing of another

exican man on the California-Mexico border two weeks before the

Hernandez kllllnézl. Gomez Momtemanded from Defendant Napolitano

that the U.S. and Mexico carry oujoant review of protocols on the use

of force by US Border Patrol, statittie “unjustified use of force against

our population is unacceptable to the Government of Mexico.”

Id. at 29. The SAC alleges that “Defendant Napolitano, as Secretary of
personally approved CBP’satently unlawful Octobe2010 use of force polic

handbook despite having knowledgethe facts surrounding previous killings, a

-24 - 13cv1417-WQH-NLS

ce

he

d

nts,

e,

N,
be

ed

right
ler

DHS

nd




© 00 N O 0o B~ W N PP

N N RN NN DNNNDNDNRRR R R PR B R R
W N o oA W NP O © 0N O 00 W N B O

having been specifically told by Mexican officials, human rights organizations
others of such unlawful practices by border agents.at 31. “In June 2010, Mexico
Foreign Relations Department said sfieally to Defendant Napolitano that
‘energetically condemn[ed] the Border Ras killing of Sergio Hernandez, notin
particularly that ‘according to internationstndards, lethal force must be used ¢

when the lives of people ame immediate danger and nas a dissuasive measure.

Id. at 33.
With respect to Defendant Bersin, theGalleges that Defendant Bersin “ser\
as the Commissioner of the CBP friviarch 2010 through December 2011...." (E
No. 61 at 7). The SAC alleges that “[ijn response to the public uproar [followir
death of Sergio Hernandez], Defendant Barsiveled to El Paso after the shooting
stated to the media that an investigation into Hernandez's shooting wol
‘transparent and fair.” ‘\& cannot and should not jumpdonclusions,’ Bersin said
Id. at 30. The SAC alleges:
In Segtember 2010, human rights organizations across the count% me
with CBP and DHS officials In Washington, D.C. to discuss CBP'’s
training guidelines and criteria for use of force. When specifically
confronted about the case of Sergiernandez, Defendant Bersin stated
how Hernandez'’s death ‘was notagtident.” Defendant Bersin claimed
Hernandez's s_hootlng was justifieedause someone else allegedly threw

akateaqmt Ban S3 6k retteagatat ansyfam
alleged rock-thrower or used less-than-lethal force. o P

Id. at 31. The SAC alleges that “DefentiBersin personally signed and issued CE
amended use of force policy in October 20dth no attempt to address what he 4
the other Supervisor Defendants knewaasonably should hakeown was a patter
and practice of border agents unjustifiablyngsdeadly force in response to alleg
rock throwers.” Id. The SAC alleges that in May 2014, after Defendant Bersir
stepped down, CBP *“finally revised itése of Force Policy Handbook” to inclu

language addressing use of force in response to “thrown or launched projedttile

at 37-38.

a. Failure to Train
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The SAC alleges no facts to support thierience that either Defendant Ja

net

Napolitano, as Secretary of DHS, or Detant Bersin, as Commissioner of CBP, were

directly responsible for the training of BerdPatrol agents in their use of forg
Instead, the facts alleged in the SAC suggest that the Chief of Border Patrol,
Secretary of DHS or Commissioner of CBP, is directly responsible for implemg
Border Patrol training programs$SeeECF No. 61 at 35-37 (alleging that Defend

e.
not tl
Nting

ant

Fisher initially rejected, but later acceptéte recommendations of the PERF repLth,

which included recommendations with respectraining and guidance in situatio
where Border Patrol agents amn@ronted with rock-throwers).

In addition, the SAC fails to allege sufficient facts to permit the “reasol
inference” that Defendants NapolitanedaBersin “disregarded a known or obvic
consequence” of their failure to properly ir&order Patrol agents on use of force
response to rock-throwingMoss 572 F.3d at 969Connick 131 S. Ct. at 1360. Th
fact that there were ten rock-throwidgaths along the United States-Mexico Bof

over an eight year period does not playsd#monstrate an “obvious” need for ro¢

throwing-specific use of force training, sutttat the failure to provide that trainir

S

nable
us

2 N

e
der
k-

19

amounts to “deliberate indifferenceld. at 1359-60. The Associated Press article

incorporated by reference the SAC reveals that BordBatrol Agents were attacke

pd

with rocks 339 times in 2011 and 185 times in 20B3sociated Press Exclusive:

Border Patrol Rejects Curbs on ForcdApril 23, 2015), available &
http://bigstory.ap.org/article/ap-exclushborder-patrol-rejects-curbs-force.
b. Other Alleged Culpable Action and Inaction

Defendants contend that tBAC does not plausibly atle the existence of th
Rocking Policy because an article citethia SAC states that, between 2011 and 2
agents were attacked with rocks 524 tilnesresponded with gunfire only 10% of t
time. Defendants contend that the 2013 PRRport also makes the existence of
Rocking Policy implausible because two or more shootings in response (tt

throwing were determined by CBP to beolations of its use of force policy.
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Defendants contend that the 2013 PERIpdRes recommendation for use of force

against rock throwers was already cogeby CBP’s existing use of force poligy.

Defendants contend that CBP’s use atéopolicy was constitutional at the time |of

Yafnez's death.
Defendant Napolitano contends that Plaintiffs have failed to allege sufficient

showing Defendant Napolitang®rsonal involvement in tredleged excessive force.
Defendant Napolitano contends that alleged communicaiiattiag her on notice after

the alleged shooting “cannobnstitute personal involvemeht{ECF No. 65-1 at 26).

fact:

Defendant Napolitano contends that herestaint at a Congressional hearing that fwe

examine each and every caswimich there is a death, &valuate what happened, and

whether or not the agent or agents involved should be subject to some sort

disciplinary measure” does not plausiblyos that “she herself examined every

shooting personally.’ld. Defendant Napolitano contentih&t her alleged signing off

on the CBP Use of Force Policy Handbook does not permit the Court to infer he

knowledge. Defendant Igalitano contends that jusebause she is alleged to have

received an email each time deadly fon@es used by the CBP, it does not plaus|bly

suggest that she read each email or tiagd emails related to her daily duties.
Defendant Bersin contends that it is platusible to assume that he individual

ly

read each Significant Incident Report stifntly enough to “become intimately aware
of the underlying facts.” (ECF No. 65-1 at 27). Defendant Bersin contends the

Plaintiffs’ allegations of his knowledge tife Rocking Policy &implausible becauge

he was responsible for 60,000 CBP employaed there were more than 1.5 millipn

apprehensions at the southern bordetween 2010 and 2013. Defendant Befsin

contends that his knowledge of the death of Sergio Hernandez does not make

plausible that he was aware of the Rocking Policy.
Plaintiffs contend that the SAC addsnnfactual allegationso detail Defendant

Napolitano’s personal involvement, includin@) receiving several letters from the

government of Mexico and human rights organizations regarding the use of fo
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response to rock throwing, (2) personaflyiewing “each case veine an agent killes

another pursuant to the Rocking Poliagnd (3) personally approving the 2010 C

Use of Force Policy Handbook with no atteriptaddress the use deadly force

against rock-throwers. (ECF No. 71 at 2)-2Plaintiffs contend that allegations
notice given to Defendant Napolitano aftéaifiez’'s death permit the inference t

|-

BP

of
nat

Defendant Napolitano was awarkthe relevant facts before Yafiez's death becaudse it

was not the first time she was alerted to théttaintiffs contend that they are entitl

ed

to the inference that DefenataNapolitano personally read the reports of deaths at the

border when she used the word “wed’. at 23-24.

Plaintiffs contend that the SAC addsnnfactual allegationso detail Defendant

Bersin’s personal involvement, including: (1) receiving Significant Incident Re

ports

created after each shooting, (2) personallyigipating in the investigation of the degth

of Sergio Hernandez and concluding thia shooting was justified, despite fa

Cis

demonstrating that the agent could haveided using lethal force; (3) persondlly

meeting with human rights orgaations regarding the Border Patrol’s use of fqrce

policy; and (4) personally signing t2@10 CBP Use of Force Policy Handbook w
no attempt to address the use of dg&alce against rock-throwers.

ith

Plaintiffs contend that the Court aldefound that the FAC plausibly alleged the

existence of the Rocking Policy. Plaintifirdends that they alje sufficient facts to

plausibly support the existence of the Rocking Policy based on: (1

the

recommendations and findings of the 2013 PERF Report; and (2) the OQbarr

Administration finally amending the CBP Use of Force Policy Handbook.

The SAC alleges that Defendant Napaidgavas Secretary of the Departmen
Homeland Security for the relevantripel and that Defenad Bersin was the
Commissioner for Customs and Border Protedioihe relevant peod. At this level
of the supervisory chain of command, @®urt cannot draw the “reasonable inferen

U

ce

that Defendants Napolitano and Bersin werar@of a pattern or practice of excesgive

force in response to rock throwing, abstdtual allegations demonstrating specific
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notice of a such a pattern or practiddoss 572 F.3d at 96%ee also Igbal556 U.S.
at 679 (“Determining whether a complaint sta& plausible claim will ... be a conte
specific task that requires the reviewing ¢dordraw on its judicial experience a
common sense”)Blantz v. Cal. Dep’'t of Corrections and Rehabilitation, Div.
Correctional Health Care Srvgs(27 F.3d 917, 927 (9th Cir. 2013) (“Itis plausible
the CDCR employees who made the decisam$took the actions Blantz compla
of did so at the direction of themmediatesuperiors. But common sense require

Xt-
nd
of
hat
ns

5 US

to reject the allegation that the Chief MealiOfficer for the state-wide prison system,

who sits on the Governingdgly, was personally involved in the decision to termif
[the plaintiff]....”) (emphasis in originalgl-Kidd v. Ashcroft580 F.3d 949, 964-65 (91
Cir. 2009),rev’d on other grounds131 S.Ct. 2074 (2011) (finding that it w
“possible” that media reports put then-Atiey General John Ashcroft on notice @
“systemic problem at DOJ with respect tatrsatment of material witnesses, [but]

non-specific allegations in the complaingaeding Ashcroft’s involvement fail to nudge

thepossibleto theplausible as required bywombly”).

The allegation that Defendants Napaiand Bersin received a mass email
time a Border Patrol agent used forcesdnet permit the “reasonable inference” t
these Defendants were able to appreciatétarpaf excessive force specific to alleg
rock-throwing incidents that would regeithem to take corrective actioMoss 572

ate
h
as
fa
he

ach
hat
ed

F.3d at 969. Similarly, Defendant plaitano’s statement at a Congressignal

hearing—that “we” review each instance d@éadly force to determine wheth

er

discipline is warranted—does not permé theasonable inference” that she personjally

investigated each instancedsfadly force such that stwuld recognize that there w
a pattern or practice of excessive forceasponse to rock-throwing. (ECF No. 61
21).

Finally, as discussed in this Cour@eptember 3, 2014 Order, the fact t
Defendant Napolitanwvas personally notified of one instance of excessive for¢

S
at

hat

e in

response to rock throwing “is not sufficienftiausibly put her on notice of the alleged
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Rocking Policy.” (ECF No. 46 at 19) (citirdrKidd, 580 F.3d at 979). The SAC agz
alleges facts demonstrating that Defend&t@politano and Bersin were specifically

AN

DUt

on notice of the death of Sergio Hernandezfdilg to allege facts that they were given

similar notice of other rock-throwing deathet,alone a pattern or practice of excess
force used in response to rock-throwing, prior to Yafiez's death.

The Court concludes thaI$SAC “fail[s] to nudge thpossibleo theplausible
in demonstrating DefendaNapolitano and Bersin’s knowledgéa pattern or practic

of excessive force in response to roclotiing, and are therefe liable for culpable

action or inaction that caused Yafez's deathKidd, 580 F.3d at 979.
c. Conclusion
The Court concludes that DefendamMiapolitano and Bersin are entitled
gualified immunity on the ground that the gi¢ions of the SAC fail to make out
constitutional violation.Hopeg 536 U.S. at 736. Because the Court finds that fu
amendment would be futile, Plaintiffs’ fourthaim is dismissed with prejudice as
Defendants Napolitano and BerSin.
iv. Whether the Fourth Amendment Supervisory
Liability Standard was Clearly Established at the Time
of Yanez’'s Death
In the Court’s September 3, 2014 Ordke Court concluded that the FAC sta
a plausible Fourth Amendment supervisbapility claim against Defendant Fishe
Defendant Fisher now contends thatsientitled to qualified immunity on th
grounds that the Fourth Amendment supervisory liability standard was not ¢
established at the time of Yafez's dedilfefendant Fisher contds that, at the tim

Sive

S

174

to

ther
to

fed
.
e

learl

e

of the alleged shooting—June 21, 2011—iswat clearly established that “knowledge

and acquiescence” governed supervisorilitg for Fourth Amendment excessiy
force claims. (ECF No. 65-1 at 17-18). Defamdasher contends that at this time,

® The Court only dismisses Plaintiffs’ fourth claim, at this stage in
proceedings, because it is the only claiddressed in Defendants’ briefing.
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governing standard waashcroft v. Igbal 556 U.S. 662 (2009), which held th
“knowledge and acquiescence” is “insufficiémsatisfy” the standard for supervisg

liability in the Bivenscontext. Id. at 18. Defendant Fisheontends that months late

in al-Kidd, 580 F.3d 949, the dissent questionee@thlr the “knowing failure to act
standard survivetibal. 1d. at 19. Defendant Fisheomtends that the Court relied f
Starr v. Baca652 F.3d 1202 (9th Cir. 2011) its September 3, 2014 Order, e\
though that case was decided four weeks #ftealleged shooting incident. Defend
Fisher contend th&tarr v. Bac&s holding is limited to Eighth Amendment deliber:
indifference claims. Defendants contendttias late as 2013 it has been deb
whether the “knowledge and acquiescence” standard surigjbed

Plaintiffs contend that, as early as 199tyas clearly established in this Circy
that supervisors are liable when they knafvand acquiesce in their subordinates’
of excessive force.” (EF No. 71 at 8) (citindg.arez v. City of Los Angele846 F.2d
630, 646 (9th Cir. 1991Watkins v. City of Oakland 45 F.3d 1087, 1093-94 (9th C
1998); andRedman v. County of San Die@d2 F.2d 1435, 1147-48 (9th Cir. 1991

Plaintiffs contend thatgbal did not “unsettle’ the knowledge and acquiesce
standard governing excessive use of force claims” bedabsé “held only that
knowledge and acquiescence was insufficient to establish a claparpbseful
discrimination and the Court expressly tied the levantent necessary for supervig
liability to the underlying constitutional tatt Id. at 9 (emphasis in original). Plaintif
contend thaStarr v. Bacavas decided befothe alleged shooting, and clarified tk

“lgbal does not affect the standard governing super liability claims when, as is th

case here, the level of intar@cessary for supervisor liabilitygreater than needed for

the underlying constitutional tort...fd. at 10.
“To determine whether a public officied protected by qualified immunity,”

at

ry
r,

L

en
ANt
Ate
ated

it

LISe

r.

))-

nce

or
fs
nat
e

a

court should consider “whether the officeadonduct violated a constitutional right, and

... Whether that right was clearly establidle the time of the event in questio
Mueller v. Auker576 F.3d 979, 993 (9th Cir. 2009). A district court has discretio
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deciding which of the two prongs of the qualified immunity analysis should be

addressed first in light of the circurastes in the particular case at hanBgarson
555 U.S. at 236. As to theedrly established prong, “whethan official protected b
gualified immunity may be held personaligible for an allegedly unlawful officig
action generally turns on thebjective legal reasonablenes$§the action, assessed
light of the legal rules that were ‘cléarestablished’ athe time it was taken.
Anderson v. Creightqrd83 U.S. 635, 639 (1987) (citation and internal quotat
omitted). “This inquiry ... must be undertaken in light of the specific context @
case, not as a broad general propositiad;iatoo serves tadvance understanding
the law and to allow officers to avoidettburden of trial if qualified immunity i
applicable.” Saucier 533 U.S. at 201.

“To determine whether a righitas clearly established,court turns to Suprem

Court and Ninth Circuit law existingft the time of the alleged actCmty. House, Ing.

v. City of Boisg623 F.3d 945, 967 (9th Cir. 2018ge also Bryan v. MacPhers@&@80
F.3d 805, 833 (9th Cir. 2010) (finding that an officer in the defendant’s position

n

lons

f the
Of

icoulc

have made a “reasonable mistake in lawiien there was no Supreme Court or Ninth

Circuit decision addressing whether the usgtaser constituted fiantermediate leve
of force”). A Court may look to “a consensafscases of persuasive authority such |
a reasonable [official] could not have believed that his actions were lawftilson v.

Layne 526 U.S. 603, 617 (1999). Disagreemamong judges may be relevant|i

determining whether a particular right wasarly established &te time of the event
in question.See, e.gSafford Unified Sch. DistNo. 1 v. Reddingg57 U.S. 364, 37
(2009) (“We would not suggest that entitlemh qualified immunity is the guarante
product of disuniform views of the law in tbther federal, or staf courts, and the fa
that a single judge, or even a group of juglghsagrees about the contours of ar

does not automatically render the law uncleaeihave been clearhat said, however

the cases viewing school strip searches differently from the way we see th
numerous enough, with well-reasoned m&joand dissenting opinions, to coun:s
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doubt that we were sufficiently clear in theégpistatement of law.”). However, a col
does “not need to find closely analogousecémsv to show that a right is cleaf
established.”Bryan, 630 F.3d at 83%ee also Hopéb36 U.S. at 741 (“[O]fficials ca
still be on notice that their conduct violates established law even in novel f
circumstances.”).

“Although a defendant’s subjective intentisually not relevat to the qualified
immunity defense, his mental stagaelevant when ... it is an element of the alle
constitutional violation.” Clement v. Gome298 F.3d 898, 903 (9th Cir. 200
(holding that it was “clearly estabied” that prison officials “could namtentionally
deny or delay access to medical care”) (second emphasis added).

In conducting qualified immunity analysis ... courts do not merely ask

e R S Eled ™ Rar Soue it B oS el

whether each defendant’s alleged condumlated the plaintiff's clearly

established rights. For instance,adiegation that Diendant A violated

B ool T aa Uy S Soms At (o DSTendant

B was responsible for Defendant A’s conduct.
al-Kidd, 580 F.3d at 964-65 (quotirdope 536 U.S. at 751 n.9 (2002) (Thomas,
dissenting)).

Chavezis the current standard for supeorigliability in the Fourth Amendmer
context. “Becausklbal requires courts to apply an egalent standard to supervisd
and subordinates ... a supeorifaces liabilityunder the Fourth Amendment only whe
‘it would be clear to a reasonable [supsov] that his conduct was unlawful in t
situation he confronted.’Chavez683 F.3d at 1110 (quotir®paucier 533 U.S. at 202
(alterations in original). To meet thisstlard, a plaintiff musillege, at a minimurm
a “factual basis for imputing ... knowledgef’an unconstitutional practice undertak
by subordinates, coupled with culpable action or inactldnat 1111.

Prior to May, 18, 2009, the dafeshcroft v. Igbalwas decided, the governir
standard for supervisory liability for Fourfimendment excessive force was state
follows:

It has long been clearly establishidt “[s]upervisory liability is imposed
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against a supervisory official in his individual capacity for his own
culpable action or inaction in the tnéng, supervision, or control of his
subordinates, for his acquiescencehg constitutional deprivations of
which the complaint is made, or for conduct that showed a reckless or
callous indifference to the rights ofhetrs.” We have also held that a
person “subjects” another to thepdiation of a constitutional right,
within the meaning of § 1983, “if ldoes an affirmative act, participates
in another’s affirmative act, or omiis perform an act which he is legally
required to do that causes the degroraof which complaint is made.’
The requisite causal connection mayes&ablished when an official sets
in motion a “series of acts by othevkich the actor knows or reasonably
should know would cause othersitdlict” constitutional harms.

Preschooler Il v. Clark Cnty. Sch. Bd. of Trusteld® F.3d 1175, 1183 (9th Cir. 200
(citing Menotti v. City of Seatt]el09 F.3d 1113, 1149 (9th Cir. 2005) almhnson v
Duffy, 588 F.2d 740, 743 (9th Cir. 1978)).ug&rvisors could be liable for the
subordinates use of excessive force if they were on notice of a pattern or pra
excessive force, failed to take correctiva@g, and that failure foreseeably caused

plaintiff's injury. See, e.g.Blackenhorn v. City of Orangd85 F.3d 463 (9th Cir.

2007) (reversing grant of summary judgmien@a police chief on a Fourth Amendme
excessive force claim on qualified immty grounds because he approved
personnel evaluations of the police officdrowused excessive force “despite repei
and serious complaints against him foe ud excessive forcgd][ expert testimony
suggested “the ineffectiveness of [the pelbfficer’s] discipline for those complaints
and “a rational factfinderould conclude that the jpce chief “condoned and ratifie
actions” by the police officer that thmolice chief “reasonably should have kno
would cause constitutional injuries like the srjthe plaintiffs] may have suffered’
The Court finds that the pre-May 18, 2049 current standards for supervis
liability in the Fourth Amendmentcontext both require knowledge of
unconstitutional pattern or practice of ess@e force used by subordinates, couf
with culpable action or inactn. However, Defendant Fishewntends that, at the tin
of the alleged shooting, June 2011, the governing standard wsshcroft v. Igbal
556 U.S. 662 (2009), which held that “knowledge and acquiescence” is “insuffic
satisfy” the standard for supervisory liability in tAerenscontext. (ECF No. 65-1 3
17-18). Alternatively, Defendant Fisheontends that, on June 21, 2011, there
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enough disagreement in the Courts followiglgal such that any Fourth Amendme
supervisory liability standard established prior Ighal was no longer clearl
established law.

In Igbal, the plaintiff, a citizen of Pakistaand a Muslim, alleged that he w
arrested on charges of fraud relation to identification documents. The plain

alleged that he was designagetberson of high interest” ithe wake of the Septembier

11 terrorist attacks on accountto$ race, religion, or natnal origin, in contraventio
of the First and Fifth Amendments to t@enstitution. 556 U.S. at 669. The plaini
alleged that Attorney Gendrdohn Ashcroft and Feddr8ureau of Investigatiot

Director Robert Mueller “cleared” nal “approved” the policy of holding pos

nt

as
[iff

R
iff

— -

September 11 detainees “in highly resivie conditions” and “knew of, condoned, and

willfully and maliciously agreed to subject” the plaintiff to “harsh conditions
confinement” on account of his religion, race, or national origin.
The Supreme Court noted that “[b]ecawuszrious liability is inapplicable f

b of

J

Bivensand § 1983 suits, a plaintiff must plehdt each Government-official defendaint,

through the official’s own individual &ions, has violated the Constitutiorid. at 676.
The Court further noted that “[t]Hactors necessary to establidBigensviolation will
vary with the constitutional provision at issuéd. In the discrimination context, th

e

Supreme Court noted that a “plaintiff mysdéad and prove that the defendant acted

with discriminatory purpose.1d. The Court therefore held that, in order to state a

claim against defendants Ashftrand Mueller, “[the plaintiff] must plead sufficie
factual matter to show that [the defenddradopted and implemented the deten
policies at issue not for a neutrahvestigative reason but for the purpose
discriminating on account of raceliggon, or national origin.”ld. at 677. The Cour

rejected the plaintiff's contention thd&a supervisor's mere knowledge of h

subordinate’s discriminatory purpose amounts to the supervisor's violatin

Constitution.”Id. “In the context of determining vetther there is a violation of cleary

Nt
[ion

of

—+

S
g the

established right to overcome qualifiedmunity, purpose rather than knowledge is
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required to imposeBivens liability on the subordinate for unconstitutior
discrimination; the same holds true for dfictal charged with violations arising frof
his or her superintendent responsibilitiesd”

Igbal’'s specific holding was limited to supervisory liability in the discriminat
context. Howeverlgbal requires that “[tlhe facternecessary to establisiBavens
violation will vary with theconstitutional provision at issue” and that the same m;
state requirements for holding a subordinate liable Rivansviolation be applied t(
“an official charged with violationsarising from his or her superintende
responsibilities[,]” making clear that a uniform supervisory liability standard
require modification with respect tertain constitutional violationsld. at 676-77.
From May, 18, 2009 onward, “cditsitional tort claims against supervisory defenda

turn on the requirements of the particud@im—and, more spdaally, on the state of

mind required by the particular claim—not a generally applicable concept
supervisory liability.” OSU Student Allian¢®99 F.3d at 1071.
Soon aftelgbal was decided, a three-judge panel for the Court of Appea

the Ninth Circuit issued a two-to-one opinioralrKidd, 580 F.3d 949, which involved

a Fourth Amendment unlawful arrestaich against then-Attorney General Jg
Ashcroft. The dissent stated that “[ijtdsubtful that the majority’s ‘knowing failur
to act’ standard survivddbal.” al-Kidd, 580 F.3d at 992 n.13 (Bea, J., concurrin
part and dissenting in parffhe majority held that “[the complaint clearly alleges fe
which might support liability on the basis of Ashcrokisowing failure to acin the
light of even unauthorized abuses, but albeges facts which may support liability
the basis that Ashcroft purposely used ringerial witness statute to preventativ

detain suspects and that al-Kidd was subjected to this polidydt 976 (emphasis in
original). Because the complaint wadfsient under either standard, the majorj

declined to resolve whether “the tworsdards are distinct, owhether the Court’s

comments relate solely to discrimination olgiwhich have an tant element, becaus

al-Kidd plausibly pleads ‘purpose’ rathdan just ‘knowledge’ to impose liability @
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Ashcroft.” Id. at 976 n.26.

Four months prior to Yafez’'s deatim February 11, 201another three-judge
panel for the Ninth Circuit issued an opiniorsitarr v. Baca633 F.3d 1191, 1196 (9th
Cir. 2011),0opinion withdrawn and supersedeéib2 F.3d 1202 (9th Cir. 2011), a case
involving an Eighth Amendment conditionsafnfinement claim asserted against the

Los Angeles County Sheriff. The court distinguishefdjbal on the ground that the
plaintiff in Igbal alleged discrimination, while thglaintiff before the court alleged
unconstitutional conditions of confinement.The court concided that “[w]e se
nothing inlgbalthat indicates that the Supreme Court intended to overturn longstandin
case law on deliberate indifference claims against supervisors in conditions c
confinement cases. We also note thatth® extent that our sister circuits hgve
confronted this question, they haagreed with our interpretationigbal.” 1d. at 1196.

The court then applied the deliberate indefece standard applicable to subordinates
to the supervisor defendants named in the complaint.

Starr demonstrates thalgbal does not necessarily impose a “purpose”
requirement in all constitutional contex but instead required that the sgme
requirements for holding a subordinate liable foBigens violation are equall
applicable to “an official charged with vations arising from his or her superintendent
responsibilities.”Igbal, 556 U.S. at 677.

At the time of Yafnez's death, theneere no Supreme Court on Ninth Circpit
cases available that applieghal to a Fourth Amendment egssive force claim asserted
against supervisors. However, Foukimendment excessivierce law was clearly

~

established, andbal requires that the Fourth Amendnt’'s mental state requirements
be applied equally to supesers. “[S]pecific intentfis not] required in order t

O

establish a violation of the Fourth AmendmenCéaballero v. Gty of Concord 956
F.2d 204, 206 (9th Cir. 1992). “[T]he ‘reasonableness’ inquiry in an excessivg forc
case is an objective one: the question is twrethe officers’ actions are ‘objectively
reasonable’ in light of the facts and circstances confronting them, without regard to
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their underlying intent or motivation.... An officer’s evil intentions will not mak
Fourth Amendment violation out of an oltjgely reasonable use of force; nor will
officer’s good intentions make an objectivehreasonable use of force constitution
Grahamv. Conngr¥90 U.S. 386, 396-97 (1989). The facts known to the governm
actor are relevant in determining the olijgzreasonableness of the actor’s acti@ee
Ruvalcaba v. City of L.A64 F.3d 1323, 1328 (1995) (holding that the district cour
not err in allowing police officers to troduce evidence of their knowledge of |

plaintiff’'s criminal history because thestenony was relevant tetermining whethejr

the police officers’ use of foe was objectively reasonable).

Followinglgbal, the pre-May 11, 2009 standaesnained good law in the Four
Amendment excessive force context besgaut was consistent with the Fou
Amendment’'s mental state requiremerassupervisor’s knowledge of a pattern

practice of excessive force by subordinates failure to take awective action is not

objectively reasonable’ in light of théacts and circumstances confronting [
supervisor].” Graham 490 U.S. at 396. As stated previously, the pre-May 11,

standard an@havezoth require knowledge afpattern or practice of excessive fo
committed by subordinates, coupledhculpable action or inaction.

(€ a
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The Court concludes that the standeethained substantially unchanged bpth

before and afteligbal and before and aft€€havez The Court further concludes th
nothing inlgbal raises the standard for supervisory liability for Fourth Amendr
excessive force from knowledgéan unconstitutional patteon practice, coupled wit
culpable action or inaction, to a standard requiring a higher mental state.

The Court concludes thBiefendant Fisher is nettitled to qualified immunity
on the ground that th@pplicable mental state for supervisory liability in the Fot
Amendment context was not clearly ddished at the time of Yariez's dedth.

C. Qualified Immunity of Defendant Nelson(Fifth Claim)

" Because Defendant Fisher raises no contentions specific to the allegal
the SAC as to him, the Court does not séwhether the SAC alleges sufficient fa
to state a Fourth Amendmenéaich against Defendant Fisher.
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Plaintiffs’ fifth claim for violation of the Fourth Amendment’s prohibiti
against unreasonable seizures alleges Diedéndant Nelson: (1) took no action
protect Yanez; (2) conspired with f2edant Diaz to violate Yafez's Four
Amendment rights; (3) conspired with Defant Diaz to violate Murietta’s Four
Amendment rights, foreseeably resulting in Yafez's death; (4) conspired
Defendant Diaz to cover-up the facts offféa’s death after the fact; (5) provoke
violent confrontation between the agemtd ¥ afiez; and (6) ratified Defendant Dia
actions after the fact.

Defendant Nelson moves foualified immunity on Plaintiffs’ fifth claim on th
ground that the SAC states no viable theories of secondary liability on which t
Defendant Nelson liable.

I. Failure to Intervene

Defendant Nelson contendsttihe allegations of 6hSAC demonstrate that |
did not have time to intervene to prevéAgent Diaz from shootinyanez. Plaintiffg
contend that the SAC sufficiently allegthat Defendant Nelson had enough tim
intervene.

“[P]olice officers have a duty to intercede when their fellow officers violatg
constitutionarights of a suspect or other citizerJhited States v. KogB4 F.3d 1416
1447 n.25 (9th Cir. 1994dev’d on other ground$18 U.S. 81 (1996). “Importantl
however, officers can be held liable foilifag to intercede only if they had g
opportunity to intercede.Cunningham v. Gateg229 F.3d 1271, 1289 (9th Cir. 200

Under the agents’ version of events, 34« alleges that Dendant Diaz arrive(

to help Defendant Nelson subdue Murie#thile the two were “struggl[ing] on the

ground.” (ECF No. 61 at 13). The SAC further alleges:

Agent Nelson acknowledges that thesthout any warning to Yanez and
an?/ further alleged throwing of a rooka board by Yariez, Agent Nelson
pulled away from the scuffle with Murietta. Agent Diaz removed his
sidearm from its holster, uttered not a single additional word, and shot
Yanez in the head. A sufficient aomt of time elapsed between Agent
Diaz standing up from the scuffle wikhurietta and Agent Diaz shoofing
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Yafez for Agent Nelson to intervene and stop the shooting.
Id. at 13-14.

Under Murietta’s version of events, theSAlleges that, “[ijran apparent effol
to stop the attack, Yafez felt compelled/él that he was gag to use his cellphon
to take video and pictures of the beating. Upon hearing Yafez's response

~—

e
to t

Agents’ attack on Murietta, Agent Diatopped beating Murietta, stood up, ahd,

without warning to Yafiez or without any kind of provocation from Yafez that w
justify Agent Diaz’s use of deadlyifce, shot Yafez in the headd. at 16.

The Court need not accept as true tbectusory allegation that a “sufficie
amount of time elapsed” between DefemdBiaz standing up and Defendant D

shooting Yafiez “to intervene and stop the shootiggrewel] 266 F.3d at 988 (noting

that a court is not “required to accept asetallegations that are merely conclusg
unwarranted deductions of fact, or unreasonable inferences”). In additior
conclusory allegation contradicts the faadtallegations under both the agents’ i
Murietta’s versions of events. As statedhe Court’'s Septemb&, 2014 Order, “[0]r
these facts, Agent Nelson had no opportuniiptervene because he was in the mic
of a scuffle with Murietta, and he wasgn no indication from Agent Diaz that dea
force would be used.” (ECF No. 46 at 23he Court concludethat the SAC fails tc
state a plausible Fourth Amendment riaagainst Defendant Nelson for failure
intervene.
ii. Conspiracy to Violate Fourth Amendment Rights

Defendant Nelson contends that the Sias to allege facts demonstrating

“meeting of the minds” between Defendantaand Nelson, and fails to specify {

constitutional violation that the agents cpined to commit. (ECF No. 65-1 at 31
Plaintiffs contend that the SAC cures tteficiencies identified by the Court in its

September 3, 2014 Order by specifying hdefendants Nelson and Diaz conspir
“to unlawfully beat Murietta and unldully provoke Yarez to respond to th
beating....” (ECF No. 71 at 27). Plaintiffsntend that DefendaNtlson can be liabl
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for the shooting of Yafiez because it was dionirtherance of the conspiracy.
reply, Defendant Nelson contends that he cannot be liable for unfores
consequences stemming from the alleged conspiracy.

To establish defendants’ liability for cgrgacy, “a plaintiff must demonstra
the existence of an agreement or meetinth®ininds to violate constitutional rights.

Mendocino Envtl. Ctr. v. Mendocino Cnt§92 F.3d 1283, 1301 (9th Cir. 1999) (citing

United Steelworkers of Am. v. Phelps Dodge C@®5 F.2d 1539, 1540-41 (9th Cj

1989)) (internal quotations omitted). “The defendants must have, by some col
action, intend[ed] to accomplish some urflavobjective for the purpose of harmit
another which results in damagéd’ (citing Gilbrook v. City of Westministet77 F.3d
839, 856 (9th Cir. 1999)). “Direct evidenmEmproper motive or an agreement amg
the parties to violate a plaintiff's constitnal rights will only berarely available

Instead, it will almost always be necessampter such agreeménfrom circumstantial

evidence or the existea of joint action.”ld. at 1302. “To be liable, each participa
in the conspiracy need nkitow the exact details of tipdan, but each participant mu

at least share the common olbjee of the conspiracy.’United Steelworkers of Am).

865 F.2d at 1541.To establish that the conspirassas the cause of the plaintiff
injuries, “the requisite causal chain can adbwough the ‘setting in motion [of] a seri
of acts by others which the actor knowseasonably should know would cause oth
to inflict the constitutional injury.””Harris v. Roderick126 F.3d 1189, 1196 (9th C
1997)(citing Johnson v. Duffy588 F.2d 740 (9th Cir. 1978)).

Plaintiffs’ fifth claim alleges that “Agent Nelson and Agent Diaz knowin
intentionally, and/or with actual malice,;abined, conspired and confederated toge

Ir.

ncerts

19

ng

ANt

st

ther

to deprive Yarez of his clearly established Fourth Amendment constitutional ri

hts.

(ECF No. 61 at 58). In tha€tual allegations section o&ISAC, Plaintiffs allege that

“Agent Nelson conspired with Agent Diazualawfully beat Murietta and unlawfull

8 Defendant Nelson does natrdend that the alleged conspiracy does not vig
a clearly established constitutional right.
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provoke Yafiez to respond to this beataiigper by throwing objects at Agent Nels

on

or threatening to record the beating with a cell phone. In commission and in furtheran

of that conspiracy, Agent Diaz shot Yanazesult that Agent Nelson knew, or sho
have known, would occur.td. at 14. Plaintiffs allegthat “Agent Nelson and Ager
Diaz conspired to and did actually beat Murietta.ld” at 16. The SAC therefol
alleges two conspiracy theories: (1) consgy to violate Yafez's Fourth Amendme
rights by provoking Yafiez to respond to theating Murietta; and (2) conspiracy
violate Murietta’s Fourth Amendmenghts by beating Murietta, which proximate
resulted in Yafez's death.

uld
Nt
e

Nt

—

0]

<

There are no facts from which the Cocan reasonably infer an agreemen

to

violate Yafez’'s Fourth Amendment rightBhe SAC alleges that Defendant Diaz shot

Yafnez without giving Defendant Nelsonyaindication that he was going to shoot

Yafez. The facts alleged, when viewea ilight most favorable to Plaintiffs, per
the inference that Defendants Diaz andsNe agreed to apply excessive force
Murietta, but not Yafiez. The Cauroncludes that Plaintiffs’ first conspiracy thec
IS not plausible on the facts alleged.

With respect to Plaintiffs’ second consgmy theory, the SAC alleges sufficie
facts to permit the inference that Defendacbnspired to violat Murietta’s Fourth
Amendment rightsSeeECF No. 61 at 15 (“[B]oth Agnt Nelson and Agent Diaz h:
Murietta down on the ground and were tie@a him. Agent Nelson and Diaz eas

outweighed and outmuscled the slight-frarivadietta, who was face down in the dirt

road. In fact, when Murtea was eventually taken awdy a cadre of Border Patr
agents, he was disoriented and hisuth was covered with his own blood.
Mendocino Envtl. Ctr.192 F.3d at 1302 (noting that the agreement to Vi
constitutional rights must often be estalfsfid by circumstantial evidence). Defendg

Diaz and Nelson can be liable under this theattyg¥ ‘set[] in motion ... a series of a¢

by others which the actor knows or reasonably should know would cause ot
inflict the constitutional injury.” Harris, 126 F.3d at 1196. The foreseeability
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Yafez’'s death resulting from the applicatiorertessive force to Murietta is a factl
guestion not properly resolved on a mottondismiss. The Court concludes ti
Plaintiffs’ second conspiracy theonasts a plausible claim for relief.

iil. Provocation

hal

nat

Defendant Nelson contends thaerd are no cases permitting provocation

liability on the facts presented here, namelere a government official’'s excess
force on a citizen provokes force used byiadtparty citizen, who is then subdued
excessive force by a third party governmefficial. Defendant Nelson contends tf

ve

by
lat

Plaintiffs’ provocation theory is implaus#bn the facts alleged in the SAC because

Defendant Nelson could notVeforeseen that Yafiezowld have responded to I
struggle with Murietta, othat Defendant Diaz would iturn respond to Yafez

response.

Plaintiffs contend that the SAC addkl#ional provocation allegations to clarify

their provocation theory.

The SAC alleges that “Agent Nels further unlawfully provoked Yafiez
respond to the Agents’ beating of Murietta either by throwing objects at Agent N
or threatening to record the beating vatbell phone. As a result of that provocati
Agent Diaz shot Yafiez, a result that Ageelson knew, or shodlhave known, woulg
occur.” (ECF No. 61 at 14). The SAC allegbkat the beating of Murietta was its

S
S

[0
lelso
DN,

)
elf

a Fourth Amendment violation that Daftant Nelson should have known would cause

Yafez to respond and lead to escalation of the conflict.
“[W]here an officer intentionally arecklessly provokes a violent confrontatig
if the provocation is an independent Fokthendment violation, henay be held liablé
for his otherwise defensive use of deadly forcBillington v. Smith292 F.3d 1177
1189 (2002). The application deadly force, even it is by itself reasonable,
rendered tinreasonablas a matter of law” becaugavas proximately caused by tl
“Initial unconstitutional provocation.’ld. at 1190-91 (emphasis in original).
Plaintiffs have identified no cases whdéglington was extended to impos
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liability on a government official for apygihg excessive force on one individual that
caused a second government official to inthe alleged injury on a second individgial.
The Court concludes that Plaintiffs hafagled to allege facts demonstrating that
Defendant Nelson violated Yafez's clgaestablished constitutional rights on @n
unconstitutional provocation theory.
Iv. Conspiracy After-the-Fact and Ratification
In a long footnote, DefendaNelson contends that after-the-fact conspiracy|and
ratification are not viable constitutionalolations. Plaintiffs do not address this
contention in opposition.
“To have an actionabRivensconspiracy claim, [the plaintiff]l must establish (1)

U)
—+
o

the existence of an express or imgliagreement among the defendant officer
deprive him of his constitutional rights, and (2) an actual deprivation of those |right
resulting from that agreement. A conspiracgléprive a plaintiff of a civil rights action
by lying or concealing evidence might condtauch an actionable deprivatiof.ihg
v. United State927 F.2d 1504, 1512 (9th Cir. 199%ge also Dooley v. Rejs&36
F.2d 1392, 1394-95 (9th Cir. 1984) (“A successittempt by defendant to deprive a
potential plaintiff of his right to bring a section 1983 action might well amount {o an
actionable deprivation of federally protected rights.”).
Plaintiffs’ fifth claim alleges that Yadz's right to be free from an unreasonable
j\ ng
Plaintiffs may hold Defendant Nelson liable for allegedly covering up the circumstance

seizure was violated because exces$oree caused his death. Even assu

° The closest case appears tdspinosa v. City and Cnty. of S.698 F.3d 52
(9th Cir. 2010). IrEspinosaone officer violated the plaintiffs’ Fourth Amendment
nﬁhts by |Ilega_I#/ enterln]g his residence. Ascalation ensued, and two other offiders
shot the plaintiff dead. The U.S. CourtAyfpeals for the Ninth Circuit held that the
district court “did not err irfinding that there are genuine issues of fact reganding
whether the officers intentionally oecklessly provoked a confrontation with [the
Plaintiff].” 1d. at 539.

Plaintiffs have failed to demonstratatla plaintiff may recover on a provocatipn
theory stemming from an initial violation ebmeone else’s constitutional rights, and
Qa\ie theaefO{ﬁ ailed to establish that stight was clearly established at the timg of

afiez’s death.
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surrounding the death of Yafez, Plaintiffsymt do so when the only injury alleg
is Yafnez's death itself. In other worddaintiffs cannot plausibly allege “an acty
deprivation of [Yafez's Fourth Amendment right to be free from unreasonable s¢
resulting from [an]agreement[,]'Ting, 927 F.2d at 1512, when that agreemer
alleged to have occurredterthe Fourth Amendment vidian. The Court concludeg
that the SAC fails to allege plausible comapy after-the-fact oratification theories

v. Conclusion

The Court concludes that Defendantsda is entitled to qualified immunity o
Plaintiffs’ fifth claim on all secondary Imlity theories except a conspiracy betwe
Defendants Nelson and Diaz to violate Muité’'s Fourth Amedment rights. Becaus
the Court finds that further amendmenowd be futile, Plaintiff's fifth claim is
dismissed with prejudice as to Defend&glson on all theories alleged excep
conspiracy between Defendants Nelsamd eDiaz to violate Murietta’'s Fourt
Amendment rights.
VI. Conclusion

IT IS HEREBY ORDERED that the Mimn to Dismiss (ECF No. 65)
GRANTED in part and DENIED in partThe Motion to dismiss is GRANTED 4
follows:

1. The SAC is DISMISSED WITH ARIUDICE as to Defendant Aguilar

for lack of personal jurisdiction.

2. Plaintiffs’ fourth claim is DISMISSED WITH PREJUDICE as to

Defendants Napolitano and Bersibefendants Napolitano and Bersin are

entitled to qualified immunity on Plaintiffs’ fourth claim.

3. Plaintiffs’ fifth claim is DISMISSED WITH PREJUDICE as to

Defendant Nelson on all theoriessaicondary liability except conspiracy

between Defendants Nelson and Diaz violate Murietta’'s Fourth

Amendment rights. Defendant Nelssentitled to qualified immunity on
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Plaintiffs’ fifth claim, except on the theory that Defendants Nelson and
Diaz conspired to violate Murietta’'s Fourth Amendment rights.

The Motion to dismiss is DENIED in all other respects.

DATED: May 1, 2015

b i 2. @m—«
WILLIAM Q. HAYES
United States District Judge
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