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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

JOAQUIN MURRIETTA

MARTINEZ, Civil No. 13-CV-1457-BTM (WVG)

Plaintiff, ORDER DENYING PETITIONER’S
V. MOTION TO APPOINT COUNSEL
BEARD,

Defendant.

[DOC. NO. 49]
I. BACKGROUND
On June 24, 2013, Petitiongletl a Petition for Writ of Habeas Corpus. (Doc. |

1.) OnJuly 8, 2013, Petitiorie case was dismissed without prejudice because he fai

satisfy the filing fee requirement, failedtame a proper respondeand failed to alleg
exhaustion of state court redies. (Doc. No. 2.) Onudgust 19, 2013, Petitioner filed
First Amended Petition for Writ of Habeasr@os. (Doc. No. 3.) On December 27, 20

Respondent filed an Answer. (Doc. No. 20y May 20, 2014, thi€ourt issued a Report

and Recommendation (“R&R”) which recommendeat the Petition be dismissed withc
prejudice to Petitioner refiling a future petiti which contained only exhausted clair
(Doc. No. 33.) On August 12014, Petitioner filed a Motiolm Amend the First Amende
Petition and a Motion for Stay and Abeyance. (Doc. Nos. 37, 39.)
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On October 16, 2014, the Honorable Barry Ted Moskowitz, United States Distric

Judge, issued an Order Declining to Ado@ B&R. (Doc. No. 40.) In his Order, the

District Judge stated that this Court fdil® address Respondent’s contention that clgaims

three and four of the Petition should baligd as meritless notwithstanding Petitiongr’'s
failure to present them to dhstate supreme court. _ldt 3. The District Judge also

concluded that this Court fadeo address whether the claims which were not presented tc

the state supreme court should be aered technically exhausted. Id.

On December 1, 2014, Petitioner filed a Metof Assisting Petitioner; Declaration
of Anthony lvan Bobadilla. (Doc. No. 45.) the Declaration, MrBobadilla notified the
Court that he was an inmate assistingtidaer with his First Amended Petition. _Idn
December 8, 2014, the District Judge issaadOrder Denying Petitioner's Request [for

Relief related to Mr. BobadillalDoc. No. 46.) In its Order, the Court noted that it recejved

a Notice of Assisting Petitioner and Prayer Relief filed by Mr. Bobadilla, a persgn
currently incarcerated with Petitioner. k|t 1. The Court noted that, to the extent Mr.
Bobadilla was requesting appointment of “néxnd” status to assist Petitioner in this

action, his request was denied. &.2. The Court also denied a request for an grder

directing that Mr. Bobadillarad/or Petitioner not be transfed to another institution while
Petitioner’s action was pending.

On December 30, 2014, the District Judge issued an Order Granting Petitjoner
Unopposed Motion té\mend the Petition and Denying Petitioner’'s Motion for Stay |and

Abeyance as Moot. (Doc. N80.) The Court noted thatfener filed a Motion to Amend
the First Amended Petition to present additional claimsatldl:2; citing Doc. No. 37. The
Court also noted that Petitioner filed a MotfonStay and Abeyance in which he requested

the Court hold the First Amended Petition in abeyance while he returned to state ¢ourt

exhaust state court remedies@the new claims, and as t@timeffective assistance of trigl
counsel claim raised in th@rst Amended Petition. It 2; citing Doc. No. 39. In order [0
avoid the delay in requiring Petitioner itefa Second Amended ften which presented
all claims in a single pleading, the Distrittdge consolidatedalirst Amended Petition
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with the habeas petition which constitutedtifmer’'s Motion to Amend (Doc. No. 37), ar
ordered that, together, they formed the operatigading in this action. (Doc. No. 50 at
The Court denied Petitioner’s Motion for Stapd Abeyance as moot because the
claims were technically exhaes and procedurally defaultelue to Petitioner’s failure t
present them to the state court in aeliyn procedurally proper manner._ Id.
[1.MOTIONSTO APPOINT COUNSEL
A.PRIOR MOTIONSTO APPOINT COUNSEL
On October 22, 2013, the Court receielbtter from Petitioner requesting that

attorney be appointed for him. (Doc. No. &he Court construeddhetter to be a Motio
for Appointment of Counsel, and on October2@] 3, this Court issued an Order Deny
Motion for Appointment of Counsel. (Doc. No. 9.) On Octobef8Qa3, the Court receive

an undated letter from B@oner which again requested appimnent of counsel. (Doc. No.

13.) Inthe October 30, 2013 latt@etitioner stated that hedha stroke and needed “mg
time.” 1d.

On October 31, 2013, the Courtdered Respondent to submit for iencamera
review, Petitioner’s medical records at thespn at which he waloused and any oth¢
evidence in the files at the prison that showed Petitioner’s medical condition(s) &
ability to represent himself in this actiofpDoc. No. 14.) On Novaber 21, 2013, the Cou

received Petitioner's medical records dafieasn March 27, 2012 ttNovember 5, 2013.

These documents included medical recdrdisy Donovan State Prison and the San Di

Sheriff’'s Department. The Court did not raeeany records datediprto March 27, 2012,

The Court conducted an camera review of Petitioner’'s medical records.

On November 25, 2013, this Coussued a second Order Denying Petition
Application for Appointment o€ounsel. (Doc. No. 15.) Theourt stated that its revie
of Petitioner’'s medical records did not sugpis renewed request for appointment
counsel._ldat 3. The Court found that Petitiorsuffered from pgchological problems
took medications to treat his psychologipedblems, and could manage his psycholog

problems if he took his medications. &t.2. The Court alsooted that Petitioner could
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communicate in English, was generally adertl cooperative, anddtihought processes we
organized, linear, logical, and goal-directed. dtl2-3. After a review of his medic
records, the Court observedthPetitioner aggressively soughé medications he believg
to be best for him by repeatedly requesthimse medications from prison psychiatrists,
by filing prison grievances when healdiot receive those medications. atl3. The Cour|
stated that, in July of 2012, Petitioner enghigea hunger strike because he did not rec
the medications he deemed best for hand he refused consultations with pris
psychiatrists after those psychiatrists did pr@tiscribe medications Petitioner deemed
for him. Id.

The Court found that Petitioner’'s medical records showed that he did not s
stroke, at least not after M&r@7, 2012. (Doc. No. 15 at 3.) The Court noted that, ev
Plaintiff suffered a stroke b@re March 27, 2012, his mediaacords amply demonstrats
that he was quite capable of forming opiniabsut his health care, and obtaining the he

care he needed while in prison. [@he Court observed thiite medical records indicatg

that Petitioner had used many aues to obtain what he neededelieved he needed. Id.

The Court concluded that for the reasonsestat its first Order denying Petitioner’'s moti
for appointment of counsel, and based oa @ourt's review of his medical recorc
Petitioner had not demonstrated that he requioedsel to represent him in this action.
at 3-4. Therefore, the Court deniéetitioner's renewed Motion for Appointment
Counsel._ldat 4.

B. INSTANT MOTION TO APPOINT COUNSEL

On December 18, 2014, Petitioner filed adiotion to Appoint Counsel. (Doc. No.

49.) The District Judge accepted Petitioner’s Motion to Appoint Counsel thro
discrepancy order on December 2814, directing that the motion be filed nunc pro t
to the date received in the Clerk’s Offic®n April 27, 2015, the Motion was assignec
the undersigned. In his instant Motion, Petitioagserts that he doest have the financie
resources to retain counsel, and he is in ndipodo investigate crucial facts. (Doc. N
49 at 1-2, 24.) He argues that his case inwo$udstantial and complex procedural lega
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mixed legal and factual questions, and thathas no comprehensi of federal habeg
corpus procedures. lat 4. He also claims that the case will require the assistar
experts in framing and proving the claims. #.23. Petitioner claims that he has

another inmate assisting him whits Court filings, but notes#lithe inmate helping him h;
no experience with federal habeas corpugipes, and either Petitioner or the assist

inmate may be moved at any time. atl4-5.

Petitioner also claims that he lacks educadioshis mentally impaired/disabled. (Doc.

No. 49 at9.) He states thatiseurrently an inmate in tidental Health Services Delivel
System and has a qualifying mental disorder.atd®. He refers the Court to Exhibit
California Department of Correctiormd Rehabilitation (“CDCR”) form 128MH3, ar

claims that the form confirms$qualifying medical disorder. IdPetitioner claims that the

CDCR form notes that “Petitioner ‘revealadootential effective communication trigg
(TABE reading score of 2.3) that requiressiatance for reading or writing or any ot
accommodation for a possible learning disability...” Id.
1. APPLICABLE LAW AND DISCUSSION
The Sixth Amendment right to counsel does not extend to federal habeas
actions by state prisoners. McCleskey v. 7489 U.S. 467, 495 (1991); Chaney v. LeV

801 F.2d 1191, 1196 (9th Cir. 1986); Knaubert v. Goldsni®i F.2d 722, 728 (9th Ci.
1986). However, financiallyligible habeas petitioners seegj relief pursuant to 28 U.S.C.

8§ 2254 may obtain representation whenever the tdetermines that the interests of just
so require.” 18 U.S.C. § 3006A(a)(2)(B) éat Supp. 2005); Terrovona v. Kinchel6é2
F.2d 1176, 1181 (9th Cir. 1990Q); Bashor v. Rislé§0 F.2d 1228, 1234 (9th Cir. 1984
Hoggard v. Purket?9 F.3d 469, 471 (8th Cir. 1994),

The interests of justice require appointmef counsel when the court conducts

evidentiary hearing on the petition. Terrovp®®2 F.2d at 1177; Knauber91 F.2d at 728;

Abdullah v. Norris 18 F.3d 571, 573 (8th Cir. 1994); Rule 8(c), 28 U.S.C. foll. § 2254.
appointment of counsel is discretionawhen no evidentiary hearing is necess:
Terrovona 912 F.2d at 1177; Knaube®91 F.2d at 728; Abdullai8 F.3d at 573.
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In the Ninth Circuit, “[ijndigent stat@risoners applying for habeas relief are
entitled to appointed counsel unless the circumstances of a particular case indic

appointed counsel is necessary to prévdue process violations.” Chan®&pl F.2d af

1196; Knaubert791 F.2d at 728-29. A due processiation may occur in the absence
counsel if the issues involved are too complex for the petitioner. In additior

hot
ate t

of
N, the

appointment of counsel may be necessahgeipetitioner has such limited education that he

or she is incapable of presenting br her claims. Hawkins v. Bennet3 F.2d 948, 95
(8th Cir. 1970).
In the Eighth Circuit, “[tjo determine whwetr appointment of counsel is required

habeas petitioners with nonfrivolous claimsgdiatrict court should consider the leg
complexity of the case, the factual conxiieg of the case, the petitioner's ability
investigate and present his claim, amy other relevant factors.” Abdullat8 F.3d at 571

(citing Battle v. Armontroyt902 F.2d 701, 702 (8thir. 1990));_ Hoggard29 F.3d at 471;;

Boyd v. Groose4 F.3d 669, 671 (8th Cir. 1993); Smith v. Grq®@88 F.2d 1439, 1442 (8{
Cir. 1993);_Johnson v. Williamg88 F.2d 1319, 1322-23 (8th Cir. 1986).
Because these factors are useful in determining whether due process requ

appointment of counsel, they are considereda@xtent possible based on the record be
the Court. Here, Petitioner has sufficiently eganted himself to dat&rom the face of th
Petition, filedpro se, it appears that Petitioner has a ggoalsp of this case and the leg
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issues involved. Under such circumstanceblstict court does not abuse its discretion in

denying a state prisoner’s request for appointroénbunsel as it is simply not warrant
by the interests of justice. SkaMere v. Risley827 F.2d 622, 626 (9th Cir. 1987).
Further, while Petitioner claims that Hacks education and is mentally if

paired/disabled, the documemiisached to his Motion tAppoint Counsel do not suppc
granting Petitioner’s Motion. Petitioner attaches two CDCR 128-MH3 forms, titled
of California Mental Health Placement Chron@oc. No. 49 at 11-1?.The forms, date
October 1 and 23, 2014, indicate that Petitrdrees a qualifying mental disorder, but do
specify any details of the disorder. IdPetitioner also attaels a First Level Apped
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Response from Mule State Creek Prison dldNevember 24, 2014, and a Second L¢
Appeal Response dated December 1, 2014at[06-19. Petitioner submitted the first le

appeal seeking a document that certified thatdedisabled, along widgndescription of his

vel
vel

D

disability. 1d.at 18. The First Level Appeal Respemsdicates that Petitioner participated

in a face-to-face interview with a SupervisgrAcademic Instruction on November 2
2014. 1d. The Response noted that, while Petitiatwss have medical records that indig
that he has medical issues, a review oftthgcation files did naeveal any documentatic
of a verifiable learning disability. IdThe first level appeal vgapartially granted in the
accommodations would be provided for Petitibgghysical disability if he requeste
assistance, and Petitioner cotgduest staff assistance widading and writing._|dat 18-
19. In the second level apgl, Petitioner again sought a dawent that certified he wg
disabled, along with a description of his disability. dd16. The Second Level Appsg
Response indicates that the prison is not required to test for learning disabilities, as
necessary to verify a learning disabilityorder to accommodate thesociated limitations
Id. at 17. The second level appeal was alstighg granted in that Petitioner could requ
staff assistance with reading or writingamy other accommaodation for a possible learr
disability, and referenced his current CDCE3-MH3 form showing his level of ment
health care._ldat 17. At both levels of appealgtprison stated thatcould not provide
Petitioner with a document verifying a learning disability at that timeatld7, 19.

This Court has already conductedmacamerareview of Petitioner’'s medical recor(
from March 27, 2012 to November 5, 2013, and determiretcthiere was nothing in th
records to merit a granting of his previddstion to Appoint Counsel. The Court has 1
been presented with any addital evidence to support appomgicounsel. At this stage
the proceedings, the Court finds that theriedés of justice do not require the appointm
of counsel.

The Court also notes that “[w]here the issinvolved can be properly resolved on
basis of the state court record, a distaotrrt does not abuse itlsscretion in denying
request for court-appoied counsel.” Hoggar@9 F.3d at471; McCann v. Armontro973
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F.2d 655, 661 (8th Cir. 1992); Travis v. Lockha®7 F.2d 409, 411 (8th Cir. 1986) (
curiam) (holding that district court did not abuse its discretion in denying Section

habeas petitioner's motion for appointmentcotinsel where allegations were props
resolved on basis of state court record). Heetditioner asserts that certain statements
admissible under an exception to the Califolrearsay rule, and thhts federal constitu
tional right to a fair trial was violated. SB®c. No. 3. Petitioner also argues that he
compelled to testify against himself when deotaped statement he made to the police

er
225

erly
vere

Wwas

was

shown to the jury and because he was fotoeidke the stand at trial to respond to {hat

statement, his appellate counsel was inéffedor failing to arguehe was compelled t
testify against himself, his trial counsel wasffactive for failing topresent evidence of h
medical condition, that there was impropemassbion of hearsay statements, and arbit
and discriminatory prosecution. J@ec. No. 37. Respondent has provided the Court
the Clerk’s Transcript (two volumes), eéhReporter’'s Transcript (fourteen volume
Appellant’s Opening Brief, Respondents’ Operfangef, the Opinion of the California Cou

0
S
Fary
with
S),
It

of Appeal, the Petition for Review, and the Ordethe Supreme Court of California. See

Doc. No. 22. At this stage of the proceedingappears the Court will be able to prope
resolve the issues involved on the basis of the state court record.

“The procedures employday the federal courts are highly protective gfra se
petitioner’s rights. The districiourt is required to construgeo se petition more liberally
than it would construe a petitiatrafted by counsel.” _Knauberf91 F.2d at 729 (citin
Haines v. Kerner404 U.S. 519, 520 (1972) (holdimgo se complaint to less stringel
standard) (per curiam)); Bashat30 F.2d at 1234. The Petition in this case was ple
sufficiently to warrant this Court’s order directing Respondent to file an answer or

responsive pleading to the Petition.

On December 13, 2014, Judge Moskowitarged Petitioner’'s Motion to Amend tl
Petition, and Ordered that Resmdents file an Answer by Mzh 2, 2015. (Doc. No. 50 ¢
4.) The Court ordered that Petitioner nfiéy a Traverse by April 2, 2015. 1dOn March
6, 2015, the undersigned granted in part @moied in part Respondents’ Application

8 13CV1457

rly

[ ]

aded
othe

t

)

for




© 00 N oo O M~ W N PP

N NN NN N N NDND P B P B P P PP re
© N o 00 A W N P O © © N O o » W N B O

Enlargement of Time to File an AnswdiDoc. No. 58.) The Qurt ordered that Respo
dents file an Answer by March 18, 2015, arat tPetitioner may file a Traverse by April 2
2015. 1d.at 2. To date, Petitioner has not fiedraverse. Accordgly, because furthe
briefing is not required of Petitioner, his clainat he is at a disadvantage in responding
thus needs counsel is without merit.

“The district court must satinize the state court reconmdependently to determir]

whether the state court procedured indings were sufficient.” Knaubeit91 F.2d at 729

Richmond v. Ricketts/74 F.2d 957, 961 (9th Cir.1985); Rhinehart v. G&38 F.2d 557
558 (9th Cir.1979) (per curiam); Turner v. Chave&6 F.2d 111, 112 (9th Cir.1978) (g
curiam). Even when the district court accepsdate court’s factual findings, it must ren

an independent legabnclusion regarding the legality @petitioner’s incarceration. Mille
v. Fenton474 U.S. 104, 112 (1985). The distriouct’s legal conclusin, moreover, will

receive de novo appellate rewi. Hayes v. Kinchelg&84 F.2d 1434, 1436 (9th Cir. 1986

The assistance counsel provides is valudl#l@.attorney may narrow the issues g
elicit relevant informatn from his or her client. An attaey may highlight the record ar

present to the court a reasoned analysis of the controlling law.” Knat®eif.2d at 729.

However, as the court in_Knauberbted: “unless an evidentiary hearing is held,
attorney’s skill in developing and presentingweidence is largely superfluous; the dist
court is entitled to rely on the state court record alone.{(cling Sumner v. Mata449
U.S. 539, 545-57 (1981), and 28 U.S.C. § 2254(Bpcause this Court denies Petitione
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motion for appointment of counsel, it must “review the record and render an independe

legal conclusion.” _Id. Moreover, because the Court does not appoint counsel, it
“informitself of the relevantaw. Therefore, the additionassistance provided by attorne
while significant, is not compelling.”_Idemphasis in original).

If an evidentiary hearing is required, R8lg) of the Rules Governing Section 22
Cases requires that counsel be appointed to a petitioner who qualifies under 18 |
3006A(a)(2)(B). Rule 8(ck8 U.S.C. foll. § 2254; sa&/ood v. Wainwright597 F.2d 1054
(5th Cir. 1979). In addition, the Court magpoint counsel for theffective utilization of

9 13CV1457

mus

'S,

54
J.S.C




© 00 N oo O M~ W N PP

N NN NN N N NDND P B P B P P PP re
© N o 00 A W N P O © © N O o » W N B O

any discovery process. Rui@), 28 U.S.C. foll. § 2254. Fthe above-stated reasons,
“interests of justice” in this matter do notapel the appointment of counsel. According
Petitioner’s request for appointment of counsel is DENIED without prejudice.
IT1S SO ORDERED.

DATED: May 19, 2015

LN S

Hon. William V. Gallo
U.S. Magistrate Judge
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