Hudson v. Sharp Healthcare Doc. 56

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA
JANE HUDSON, NO. 13-CV-1807-MMA (NLS)
Plaintiff, ORDER GRANTING
V. DEFENDANT'S MOTION

FOR SUMMARY
JUDGMENT
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SHARP HEALTHCARE,
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Defendant. [Doc. No. 42]
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Defendant Sharp Healthcare (“Defentfeor “Sharp”) moves for summary

[EEN
(o]

judgment or, in the alternative, partalmmary judgment pursuant to Federal Rule
of Civil Procedure 56. [Doc. No. 42.] d@tiff Jane Hudson (“Plaintiff”) filed an
opposition to the motion, to which Deigant replied. [Doc. Nos. 54-55The
Court, in its discretion, took the matter under submission pursuant to Civil Loca
Rule 7.1(d)(1). For the reasons set forth below, the CBRANTS Defendant’s
motion for summary judgment.
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BACKGROUND!
On September 24, 2012, Plaintiff and her minor child, S.H., went to Sharp
Grossmont Hospital to receive treatment for possible food poisoning. Upon

N
w

N N
(€2 BN N

N
(o))

t The following facts are not reasonably in dispute, unless otherwise notgd.
The facts cited herein are taken from thm?a’ separate statements of undisputef
facts, and are construed in the light most favorable to Plaiigdé Horphag
Research Ltd. v. Garci@75 F.3d 1029, 1035 (9th Cir. 2007).
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admission, Plaintiff, on behalf of reelf and S.H., received and acknowledged
receipt of Sharp’s Conditions of Admission (“COA”) paperwork including: (1)
Admission Agreement for Inpatient and Outpatient Services; (2) Attestation; an
Notice of Privacy Practices. [Def.'s Septe Statement of Uncontroverted Facts
(“DSSUF”) Nos. 21-23.] Plaintiff executed the Attestation document, verifying
cellular telephone number ending in 5954 assioée point of contact with Sharp.
The COA paperwork included a payment provision, which stated:

13. Financial AgreementYou agree, whether you sign as agent or
as patient, that in consideratiortloé services to be renderedto the

atient, you hereby individually obligate yourself to pay all the

ospital "bills in accordance with the raftes as indicated in the
hospital charge description masstand terms of the hospital to
include service charg%_es and/or nelst_bearln% payment plans. The
hospital, or other entity cont with the hospital, may obtain
credit reports from national credit bureaus. Should the account be
referred to an attorney or coltemn agency for collection, you shall
pay all related fees and collection expenses. All” delinquent
accounts shall bear interest at the legal rate.

[Kiesendahl Decl., Exs. D, G.]
The Notice of Privacy Practices forafso included a “Payment” section,

which stated:
We may use or disclose your infaation for billing and to arrange for
payment from you, an insurance compaa third party or a collection
agency.
[Id., Ex. C.]
Upon admission to the hospital, Plaintiff believed that both she and S.H.
active Medi-Cal coverage. However, Shadvised Plaintiff this was incorrect.

Although S.H. had coverage at that tifrfélaintiff's coverage had lapsed.

2Sharp’s computerized medical recosti®wed that Medi-Cal reported S.H.
owed a Share of Costs, Eatlent deduetibf $737.00. On or about October 22,
2012, Sharsp received a $34.10 payment from Medi-Cal on S.H.’s account.
However, Sharp refunded that paymeetduse it did not reflect the aéjﬂrop_rlate
Share of Costs. Medi-Cal later Erowded retroactive coverage for S.H. without
Share of Costs. However, $34.10 wad & still due on S.H.’s account. Currentl
Sharp has an Ie%pp_ealf|o_er_1d|r_1g with Medi-t©abbtain payment. Until {)ald, Shar
contends that Plaintiff is individually dbated for the debt pursuant to the CO
payment provisions. [Mot. at 9-10']
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After discharge that same day, Plaintiff sought to reinstate her Medi-Cal
coverage, but was not immediately successliulthe interim, beginning on or abot
October 22, 2012, Sharp made a series of autodialed calls to Plaintiff’'s cellular
telephone number, attempting to collpayment for the treatment provided in
September 2012. Plaintiff admitted at her deposition that she does not recall S
demanding payment from her. [Vamddeuvel Decl., Ex. A (“Hudson Dep.”)
84:20-85:2.] Rather, the phone calls kegw Plaintiff and Sharp from October
2012 through January 2013 were madidn whe goal of obtaining Medi-Cal
coverage to pay the billsid[ at 88:7-89:12.]

On January 23, 2013, Medi-Cal notifiBthintiff that she was retroactively
approved for coverage. At that time, Rt#f informed Sharp that she had obtaine

bhary

d

coverage, and Sharp made no further calls to Plaintiff's cellular telephone number

regarding Plaintiff's account.SpeDSSUF Nos. 53-54; Hudson Dep. 84:20-85:2
However, after January 23, 2013, and ufstiust 24, 2013, Sharp continued to c;
Plaintiff regarding the outstanding bate due on S.H.’s account. [DSSUF No. 5
Sevenikar Decl., Exs. F, G.]

On August 24, 2013, Plaintiff filed ihaction under the Telephone Consum
Protection Act (“TCPA”) against Defendaoim behalf of herself and “all persons
within the United States who receivadyaelephone call from Defendant or their
agents to said person’s cellular telephtmeugh the use of any automatic telephg
dialing system or with an artificial @rerecorded voice who did not provide prior
express consent during the transaction ritbsulted in the debt owed, within the fol
years prior to the filing of th€omplaint in this action.” $eeDoc. No. 1.] The
operative complaint alleges two causeaafon against Defendant: (1) negligent
violations of the TCPA, and (2) knowing and/or wilfull violations of the TCPIA.
19 37-44.]Defendant now moves for summary judgment on both of Plaintiff’s
claims. [Doc. No. 42.]
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L EGAL STANDARD

The Federal Rules of Civil Procedure provide for summary judgment whe

“the movant shows that there is no genuine dispute as to any material fact and
movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. S@@plso
Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). One of the principal purpose
Rule 56 is to dispose of factually unsupported claims or defel@sastex 477 U.S.
at 325.

In a summary judgment motion, the moving party always bears the initial
responsibility of informing the court of the basis for the motion and identifying t
portions in the record “which it believesrdenstrate the absence of a genuine iss
of material fact.”1d. at 323. If the moving party meets its initial responsibility, th
burden then shifts to the opposing partgstablish that a genuine issue as to any

material fact actually does exid¥latsushita Elec. Indus. Co. v. Zenith Radio Corp.

475 U.S. 574, 586—-87 (198@irst Nat'l Bank v. Cities Serv. Ca391 U.S. 253,
288-89 (1968). The opposing party must support its assertion by:

(A) citing to particular parts of materials in the record, including
depositions, documents, electronically stored information, affidavits or
declarations . .. or other materials{B) showing that the materials cited
do not establish the absence or preseasf a genuine dispute, or that an
adverse party cannot produce admissilidence to support the fact.

Fed. R. Civ. P. 56(c)(1). The opposing party must demonstrate that the fact in

contention is material, i.e., a fact thaigii affect the outcome of the suit under thee

governing law Anderson v. Liberty Lobby, Inel77 U.S. 242, 248, 251-52 (1986
Owens v. Local No. 169, Assoc. of W. Pulp and Paper Wo&eétd-.2d 347, 355
(9th Cir. 1987). The opposing party must also demonstrate the dispute about

material fact “is ‘genuine,’ that is, if thevidence is such thatreasonable jury could

return a verdict for the nonmoving party&nderson477 U.S. at 248. In other
words, before the evidence is leftthe jury, the judge needs to answer the
preliminary question of “not whether thasditerally no evidence, but whether the
is any upon which a jury could properly proceed to find a verdict for the party
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producing it, upon whom thenusof proof is imposed.”ld. at 251 (quoting
Improvement Co. v. Munsp@1 U.S. 442, 448 (1871)) (emphasis in original). AS
the Supreme Court explained, “[w]heretimoving party has carried its burden ung
Rule [56(a)], its opponent must do more than simply show that there is some
metaphysical doubt as to the material factgldtsushita475 U.S. at 586.
Therefore, “[w]here the record taken awl@ole could not lead a rational trier of fa
to find for the nonmoving party, there is no ‘genuine issue for triddl:"at 587.

In resolving a summary judgment motion, the evidence of the opposing [
is to be believed, and all reasonablenefees that may be drawn from the facts
placed before the court must be drawn in favor of the opposing pamtjerson
477 U.S. at 255. The Court may not make credibility determinations or weigh
conflicting evidence.See id. The ultimate question on a summary judgment mot
Is whether the evidence “presents a sudfitidisagreement to require submission
a jury or whether it is so one-sided tbae party must prevail as a matter of law.”
Id. at 251-52.

DISCUSSION

Defendant moves for summary judgment on both of Plaintiff’'s claims. It
argues that it had prior express conderdall Plaintiff at her cellular telephone
number, and that the purpose of the calls was within the scope of consent.

A.  Telephone Consumer Protection Act

The TCPA makes it unlawful forgerson to call the cellular telephone
number of any other person using an autisrialephone dialing system without th
recipient’s prior express consent. 47 U.S.C. 8§ 227(b)(1)(A)X&&; also Meyer v.
Portfolio Recovery Assocs., LLZ07 F.3d 1036, 1043 (9th Cir. 2012). Defendan
bears the burden of proving prior expresasent as an affirmative defensgee In
re Rules and Regulations Implementihg Tel. Consumer Prot. Act of 1921
F.C.C.R. 559 1 10 (Jan. 4, 2009pn Patten v. Vertical Fitness Grp., LLE- F.
Supp. 2d ---- (2014); 2014 WL 2116602, at *3 (S.D. Cal. May 20, 2014) (citatio
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omitted). Although the TCPA does not define “priexpress consent,” Congress |
“delegated authority to the Fede€@ommunications Commission (“FCC”) to
prescribe regulations that implement TCPA'’s provisior@lihey v. Job.com, Inc.
2014 WL 1747674, at *4 (E.D. Cal. May 1, 2014) (citing 47 U.S.C. §§ 227(b)(2
(f). “The FCC's interpretations of TRA are controlling unless invalidated by a
court of appeals.d. (citations omitted).

B.  Prior Express Consent

As noted, the TCPA makes it unlawful for a person to call the cellular
telephone number of any othgerson using an automatic telephone dialing systg
without the recipient’s prior express consent. 47 U.S.C. § 227(b)(1)(A3ér)also
Meyer v. Portfolio Recovery Assocs., LIAD7 F.3d 1036, 1043 (9th Cir. 2012).
Thus, the TCPA expressly exempts from liability a caller who has consent to c;i

cellular telephone number. 47 U.S.QZ&7(b)(1)(A). Although the TCPA does not

define “prior express consent,” Congréss “delegated authority to the Federal
Communications Commission (“FCC”) togscribe regulations that implement
TCPA's provisions.”Olney v. Job.com, Inc2014 WL 1747674, at *4 (E.D. Cal.
May 1, 2014) (citing 47 U.S.C. 88 227(b)(#)). “The FCC's interpretations of
TCPA are controlling unless invalidated by a court of appedds.(citations
omitted)?

In a 1992 Report and Order, the FCC stated that “persons who knowingl

release their phone numbers have in efjgen their invitation or permission to be

s Plaintiff contends that the FCC Orders governing prior express consent
not control, because the Ninth Circuit defined ex_?ress consent as “[c]onsent th
clearly and unmlstakablg stated.” 9[Op(|§>_’n at 8 (citBayterfield v. Simon &
Schuster, In¢.569 F.3d 946, 955 (9th Cir. 2009).] Howeeajterfielddid not
invalidate the FCC OrdersseeBaird v. Sabre, In¢.2014 WL 320205, at *5 (IC'D'
Cal. Jan. 28, 20_14? (recognizing that the couBatterfield*had no occasionto
consider the validity of the FCC’s interpretation of express consent”). Accordir
the FCC Orders controlSee id(citations omitted)see alsdIney, 2014 WL
1747674, at *4 (finding FCC Order controls when interpreting what constitutes
“prior express consent” under the TCPA).
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called at that number which they have givansent instructions to the contraryri
re Rules and Regulations Implementihg Tel. Consumer Prot. Act of 1991
F.C.C.R. 8752, 8769 T 31 (Oct. 16, 1992). In a subsequent ruling, the FCC cla

Arifie

that “autodialed and prerecorded messagje ttawireless numbers that are provided

by the called party to a creditor in connection with an existing debt are permiss
as calls made with the ‘prior express consent’ of the called pdriyé Rules and
Regulations Implementing the Tel. Consumer Prot. Act of, ZZDE.C.C.R. 559 1
1, 9 (Jan. 4, 2008). In such a case, “[p]agpress consent is . . . granted only if t
wireless number was provided by the consutoehe creditor, and that such numf
was provided during the transaction that resulted in the debt owed["10. The
FCC also concluded that the crediteals the burden of proving prior express
consent.ld.; Van Patten2014 WL 2116602, at *3 (citations omitted).

Here, Defendant asserts that Plaimifbvided prior express consent to call
her cellular telephone number when shevmted that number during the admissio
process into Sharp Hospitdh support of this assertion, Defendant provides
evidence of its specific written policiesd procedures regarding requesting or

validating patient demographics in COA paperwork, including cellular telephonje

numbers. $eeKiesendahl Decl. 1 4-7, 16—20\Moreover, Defendant offers
evidence that it followed those proceduvath respect to Plaintiff and S.H. on
September 24, 2012Sé¢e id. Specifically, Sharp’s Acess Service Representativ
asked Plaintiff for her addss and telephone number, and Plaintiff stated “she h
no home telephone number, onlgalular telephone number.id. 11 5, 18.] Then
Plaintiff orally stated that her tgdaone number was the number ending in 5954.
[Id. 19 7, 20.] Thereafter, Plaintiff signdte COA paperwork on behalf of herself
and S.H., including the Attestation. [KSendahl Decl., Ex. E (“Attestation”).]
Plaintiff's signature appears on the same form as her cellular telephone numbe
she placed her initials next to thdlakar telephone number on the formld.]
Plaintiff argues that genuine issues adtfremain with respect to whether sk
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provided her cell phone number to Sharp. She contends that her number may
been obtained by Sharp prior to her signing the Attestation form, or obtained fr
source other than Plaintiff. [Opp’n at &Jor example, Plaintiff contends that the
account notes only reflect a phone numidteetion but that if she had provided he
cellular telephone number, a phone nundmitionwould have been reflected in
her account notesld. at 10.] Also, Plaintiff contends that she did not provide
Sharp with her information on Septemi2d, 2012, but rather, the information
“autopopulated” from previously collected datasome other source, such as Me(
Cal. d.at11.] To support this, Plaintiff argues that the Attestation form does
note a change in the phone number fietd] that Sharp’s representatives have ng
specific recollection of Plaintiff or S.H.Id. at 11-14.]

The Court is not persuaded. Sharp has provided substantial evidence th
Plaintiff provided the information contain@dthe Attestation on behalf of herself
and S.H. Moreover, her initials appearedtly adjacent to her telephone number
the form. In addition, in her deposition, Plaintiff conceded that she may have
provided her number to Sharp, and dymtid not recall doing so. [Hudson Dep.
60:8-12, 61:10-23.] In light of this evidence, Plaintiff's argument that Defenda
obtained her number from another source failsreate a genuine issue of materig
fact for trial. To defeat a motion feummary judgment, Plaintiff must identify
“specific facts showing that therga genuine issue for trial.See Matsushitad75
U.S. at 587 (quoting Fed. R. Civ. Proc. 5&(ePlaintiff's assertion that Defendant
obtained her cellular tggone number from Medi-Cal or some other source is
wholly speculative.See generally, Matsushjtd75 U.S. at 586 (establishing a
genuine dispute cannot be established by metaphysical doubt as to the materi
facts). The record demonstrates thaimiff's cellular telephone number is not on
her Medi-Cal card, and none of Sharp’s esgntatives has ever retrieved a cellul
telephone number from Medi-Cal. [Kiesendahl Decl.  15; Seaman Decl. 1 10
Fransway Decl. 1 7.]
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The authority cited by Plaintiff is to no avail. First, Plaintiff ciedlock v.
Bay Area Credit Service, LLQ0O09 WL 2475167, at *10-11 (S.D. Fla. Aug. 13,
2009). InPollock the court denied summary judgment on the issue of consent
because, although plaintiff's cell phone number was on a medical provider’s re
“she did not provide it and [was] unsure how it came to be on the fdom.”
However the plaintiff's signature appeared a page separate from her cellular
telephone number, and there was no evidémeéorms were connected in any wa
Id. at *11. As such, the court concluded it was a “factual issue for the jury as t(
whether the form could lead to a readadeaconclusion that Plaintiff expressly
consented to the use of her cell phone numblek.”"Here, Plaintiff's signature
appears on the same form as her talltelephone number, and she placed her
initials next to the cellular tegidone number on the Attestation form.

Second, Plaintiff citeMais v. Gulf Coast Collection Bureau, In844 F.
Supp. 2d 1226 (S.D. Fla. 2013). There, the court declined to follow the FCC C
and denied summary judgment because it found that providing a cellular telepl
number to a health care provider did nohstitute “prior express consent.”
However,Maisis viewed as an outlier decision and is not otherwise binding on
Court. See Murphy v. DCI Biologicals Orlando, L2013 WL6865772, at *8
(M.D. Fla. Dec. 31, 2013). In line with otheourts in this district, this Court treats
the FCC Orders as bindingee, e.g., Van Patte014 WL 2116602, at *2—*3.

Next, the Court is not persuaded by Plaintiff's argument that there was n
prior express consent because her cellular telephone number “autopopulated.’
Courts have found that similar knowing releases of information are sufficient tc
constitute prior express consent under the FCC Ord@ss, e.g., Van PatteR014
WL 2116602, at *1 (finding prior expressnsent where phone number was copig
by defendant onto membership agreement plaintiff sighéalinek v. Walgreen
Co.,, 2014 WL 518174 (N.D. Ill Feb. 10, 2014) (finding prior express consent te
years after plaintiff provided cell phone numbédyrphy v. DCI Biologicals
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Orlando, LLG 2013 WL 6865772 (M.D. Fla. Dec. 31, 2013) (finding prior expre

consent two years after plaintiff provideell phone number). Accordingly, a priof

knowing release to Sharp is sufficient to btdn prior express consent in this cas

Finally, Plaintiff argues that “vening” her cellulartelephone number did
not equate to “providing” that number for purposes of the FCC regulations.
However, other courts have found preopress consent where plaintiffs have
verified or certified such informatiorSee e.g., Van Pattep014 WL 2116602, at
*1 (finding phone number defendant copied onto a membership agreement plg
signed constituted prior express consdalfjins v. Medco Health Solutions, Inc.
2014 WL 1663406, at *3, *7 (E.D. Mo. Apr. 25, 2014) (finding plaintiff identifyin
her cellular telephone number as heme—and contact—number and signing to
certify the information was true and acderaonstituted prior express consent).
Thus, the Court finds that “verifiyg” a cellular telephone number does not
substantively differ from “providing” that number for purposes of determining p
express consent.

The only affirmative evidence Plaintiff offers regarding whether she
“provided” her cellular teephone number to Sharpher own self-contradicting
deposition testimony.JompareHudson Dep. 41:24-42:1, 47:23-48:5 (denying
provided the numberyyith id. at 60:8-12, 61:10-23 (conceding she may have
provided the number and does not recall)e Ninth Circuit “has refused to find a
‘genuine issue’ where the only eviaenpresented is ‘uncorroborated and
self-serving’ testimony."Villiarimo v. Aloha Island Air, In¢.281 F.3d 1054, 1061
(9th Cir. 2002) (citations omitted). Accordingly, this Court finds that Plaintiff's
inconsistent deposition testimony is not sufficient to raise a genuine issue of m

fact?

« Because the Court finds Plaintiff gageor express consent under the TCH

to receive calls on her cellular telephone bemthe Court need not decide whether

Defendant had separate authotdymake those calls under HIPA&ee, e.g.,
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C.  Scope of Consent

Next, Plaintiff argues that any consent she may have given was limited t
receiving phone calls regarding test resulinedical information. Accordingly,
Plaintiff contends that Sharp’s phone caliceeded the scope of her consent.

The TCPA does not require that calls be made “for the exact purpose for
which the number was provided,” but rathieait the call “bear some relation to the
product or service for which the number was providesiee Olney2014 WL
1747674, at *7. Defendant argues that consent is based on an objective stang
and extends to a wide range of calls “regarding” the transaction. [Mot. at 14.]
Plaintiff, however, contends that any censgiven did not encompass consent to
robocalled with hospital collection calls. p@'n at 14.] Plaintiff asserts that she
believed Sharp only needed her cellu&dephone number to follow up on test
results and provide her with medical informatioid. at 15 (citation omitted).]

The Court concludes that the subjedtscavere within the scope of consent.
Plaintiff provided her cellular telephone numias the point of contact regarding t
care and treatment rendered to herself and S.H. on September 24, 2012. Def¢
then called Plaintiff at the numbergwided regarding Medi-Cal coverage or
payment for medical bills associated with her and S.H.’s hospital visits. Regar
of what Plaintiff may have believed redang Sharp’s reason for having her cellul
telephone number, the Court finds that the calls were directly related “to the pr
or service for which the number was provide®&&e Olney2014 WL 1747674, at
*7

Plaintiff cites two cases holding that prior express consent under the TC
does not include consent to receiving mérigecalls or materials. [Opp’n at 14

(citing Connelly v. Hilton Grant Vacations, LL.2012 WL 2129364 (S.D. Cal. Jun.

Mitchem v. lllinois Collection Servs., InR012 WL 170968, at *2 (N.D. Ill. Jan. 2(
2012) (declining to decide whether censwas afforded by HIPAA or the FCC,
because the court determined pldirmprovided prior express consent).
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11, 2012)Carlson & Nevada Eye Care Prof;12013 WL 2319143 (D. Nev. May
28, 2013)).] Here, however, Defendaatled Plaintiff regarding her medical
billing, not for marketing purposes. Aschy these cases are inapposite. Plaintiff
also relies, again, avais v. Gulf Coast Collection Bureau, Inachich, as discusse
previously, is not binding on this Court.

The Court finds there is no genuine issfienaterial fact as to the relation
between the service provided and flurpose of Defendant’s phone calls.

D. Consent Revocation

Finally, Plaintiff contends that summary judgment is not warranted becat

even if she originally gave consentedhater revoked her consent. [Opp’'n at 16-1

The TCPA does not expressly allow congusito revoke prior express conseiee
47 U.S.C. § 227In the Matter of Rules and Regulations Implementing the
Telephone Consumer Protection Act of 1991 F.C.C.R. 15391, 15394 1 8 (Nov.
26, 2012) (noting text nor legislativeskory of the TCPA directly addresses
circumstances where prior express consent is deemed revGkeigd)rez v.
Barclays Grp, 2011 WL 579238, at *4 (S.D. Cal. Feb. 9, 2011). However, cour
have recognized that consumers haeeripht to revoke consent, and may do so

orally. SeeMunro v. King Broadcasting Co2013 WL 6185233, at *3 (W.D. Wasl.

Nov. 26, 2013) (internal citeons and quotations omitted¥utierrez 2011 WL
579238, at *4.

Defendant argues that Plaintiff nevexpressly revoked her consent in any
phone calls with its representatives. [Reply at 6.] Moreover, Defendant argue
Plaintiff never requested that her numberremoved from the autodialer or stateg
that she did not wish to receive futwals on her cellular telephone numbdd.;|
see alsevenikar Decl., Ex. G.] Plaintiff does not dispute that she never state
words to the effect of “Don’t call me on this cell phone anymore!” [Opp’'n at 16
Instead, Plaintiff contends that through “mutual agreement” with Sharp
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representatives, she effectively revdkany consent she may have givejid. at
17.]

Defendant placed calls to Plaintifgllular telephone nuber regarding two
separate account numbers—one relating to Plaintiff and one to S.H. [Sevenik:
Decl., Ex. F (“Contact Trace Record”).] From October 22, 2012 to January 21,
2014, Sharp made 13 autodialed calls regarding Plaintiff's account, account nt
82017916. Id.] No additional calls were madegarding that account after Janua
21, 2013. [d.] During the same time period, Sharp made 2 autodialed calls
regarding S.H.’s account, account number 8201798 After January 21, 2013,
Sharp made approximately 37 autodialed calls, only regarding S.H.’s acclolijnt.

I Revocation as to Plaintiff's Account

From October 22, 2012 to January 2@14, Sharp made 13 autodialed calls
regarding Plaintiff’'s account, account number 82017916. [Contact Trace Recd
Plaintiff contends that she revoked lkkensent to be called during a January 23,
2013, conversation with Sharp. Thezord of the phone call, however, says
otherwise. During the call, Sharp’seag acknowledged that Plaintiff's Medi-Cal
insurance was reinstated without a Share of Costs and that Sharp no longer h;
need to contact her by phone regarding ihe However, the agent told Plaintiff
that she may receive something in writing—or a phone call—if any issues arog
processing the Medi-Cal payment on her acco{fdévenikar DeclEx G.] Plaintiff
did not request not to be called, and did not otherwise object to the information
provided by Sharp’s agent. Thus, no evide supports Plaintiff’'s claim that the

s Plaintiff citesGager v. Dell Financial Services, LI.C27 F.3d 265 $3d Cir.
2013), for the Progosmon that consent is revocable. However, Plaintiff offers n
other s}:gpport or her assertion thatadleged mutual agreement constitutes
revocation.

¢ Because Plaintiff's cellular telephonember was linked to two separate
atient accounts—Plaintiff and S.H.—sounals at issue were made regarding
laintiff’s account, while others relatéo S.H.’s account. Because revocation is
necessarily account-specific, the Coultieesses the phone calls made regarding
each account separately.

-13- 13CVv1807

U7

rd.]

hd a

e in

0]




© 00 N o o A~ wWw N PP

N N RN N N NN NN R R R B R R R R R R
o N o 00N W N B O © 0 N O 01 M W N B O

parties reached a mutusdreement whereby Sharp would stop calling Plaintiff.

Moreover, even assuming that this communication constituted a proper
revocation of consent, the record dentmates that Defendant did not place any
future calls to Plaintiff's cellulatelephone number garding her account.
Defendant’s Contact Trace record showat #il calls made after January 23, 2013
pertained to S.H.’s account numbegegContact Trace Record.] Thus, the Court
finds that no genuine issues of fact remain with regard to the propriety of any g
made to Plaintiff's cellular tephone number regarding her account.

. Revocation as to S.H.’s Account

Next, the Court considers whether Btdf revoked consent with respect to
S.H.’s account. Again, Plaintiff comtds that the parties reached a mutual
agreement whereby Sharp would stop calling her cellular telephone number.

First, on February 6, 2013, Sharp made an autodialed phone call to Plair
cellular telephone numbergarding S.H.’s account.ld.; Sevenikar Decl., Ex. G.]
Plaintiff did not answer, and a recorded message—referencing S.H.’s account
number—was left on Plaintiff’'s voicemai[Sevenikar Decl.Ex G.] Plaintiff
returned Sharp’s call that same day. When she did so, Plaintiff provided her o
account information, and not S.H.’s account informatidd.] [As such, the
representative accessed Plaintiff's account aftdr reviewing it, informed Plaintiff

alls

tiff's

Wn

that she would place a 30-day suppression on the account and that Plaintiff could

disregard the previous callld[] S.H.’s account was never mentioned, nor did
Plaintiff instruct Sharp not to call her phone number in the future. Thus, the Cq
concludes that there are no genuine issues of fact outstanding with respect to
whether Plaintiff revoked her consent during the February 6, 2013 phone call.
Several weeks later, dfebruary 26, 2013, Sharp autodialed Plaintiff's
cellular telephone number redgang S.H.’s account again, and left a messafge] |
When Plaintiff returned the phone call,&p’'s representative informed Plaintiff
there was an outstanding Share of Costs on S.H.’s accdditWhen Plaintiff
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disputed that a Share of Costs was due agent independently verified S.H.’s
coverage and told Plaintiff the coveragérmation would be forwarded to an
insurance representativeld]] Again, there is no evahce of a “mutual agreement
between the parties whereby Defendans teastop calling Plaintiff. Nor did
Plaintiff expressly request that Sharp discontinue future calls.

On April 17, 2013, Plaintiff answered an autodialed call from Sharp regat
S.H.’s account. Ifl.] The representative informedafitiff there was an appeal on
the account related to the unpaid Shar€asdts, which could take 45 days to
resolve. [d.] The agent asked whether Plaintiff had any questions, and Plaintif
said, “no.” [d.] Plaintiff contends that she and Sharp’s agent agreed that Plain
should be taken off the dialer. [Oppatl7.] However, in reviewing the
conversation, the Court finds this wast the case. Although the representative
indicated she did not think Sharp should be calling Plaintiff, the representative
merely stated she would send an email to see if Plaintiff could be taken “off the
dialer.” [Sevenikar Decl., Ex G.] There is no evideaotany agreement to actuall,
remove Plaintiff from the dialer, nor did Plaintiff ask to be removed from the dig

Based on its review of the relevattone conversations, the Court finds tha
no issues of fact remain with regaodwhether Plaintiff revoked her consent to
receive phone calls from SharPlaintiff accepted and returned Sharp’s phone ¢
to discuss the details of the two accounts, and engaged in a cooperative dialog
with Sharp regarding payment on the accouiitsere is no evidence that Plaintiff

7 Some courts require a lesser showing that a consumer has revoked co
See, e.g., Van Pattep014 WL 2116602, at *8 (C|_t|n%eal v. Wyndham Vacation
Resorts, InG.956 F. Supp. 2d 962, 977 (W.D. Wis. Jun. 20, 2013) (explaining tf
“consent is terminated when the actor ksaw has reason to know that the other
no longer willing for him to continue thgarticular conduct” manifested “by any
words or conduct inconsistent with contidusonsent. . . ") (internal citations and
guotation marks omitted)$ee alsdrestatement (Second) of Torts § 892A, cmt. |
(19793. This Court need not addressahihis the proper standard, because the
record demonstrates that Plaintiff eggd in a cooperative dialogue with Sharp
related to the accounts to assist Sharp and Medi-Cal in paying the medical bills
[Hudson Dep. 88:7-21, 122:1-10.] Thus, under either standard, Plaintiff has 1
shown any genuine issues of fact remain as to whether she revoked her conse
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demonstrated any unwillingness—through ve&od conduct—for Sharp to continu
calling her cellular telephone numberdiatain payment. Although the Court
recognizes that Sharp agents believedniftshould not have been called, those
agents merely indicated they would “seardemail” or “suppress calls” for a periog
of time. [Sevenikar Decl., Ex. G.]

Plaintiff cannot rely on conclusory afjations of mutual agreement to defes
the instant motionSee Berg v. Kinchelp&94 F.2d 457, 459 (9th Cir. 1986). She
must designate specific facts in the mecavhich demonstrate a genuine issue for
trial. See id.The Court finds that she has failed to do so.

CONCLUSION
For the reasons set forth above, the CRIRANTS Defendant’s Motion for

Summary Judgment.
The Clerk of Court is instructed totenjudgment in favor of Defendant and
terminate this case.
IT IS SO ORDERED.
DATED: June 25, 2014

Hon. Michael M. Anello
United States District Judge
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