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8 UNITED STATES DISTRICT COURT
9 SOUTHERN DISTRICT OF CALIFORNIA
10
11 THE SHERWIN-WILLIAMS Civil No. 13-CV-1946-LABéWVG(%
COMPANY, 13-CV-1947-LAB(WVG)
12
Plaintiff, ORDER DENYING DEFENDANTS'
13 V. EX PARTE APPLICATION FOR
ADDITIONAL TIME FOR
14  JB COLLISION SERVICES, INCet. DEFENDANTS’ PAINT EXPERT'S
al., SUPPLEMENTAL WRITTEN
15 REPORT; GRANTING
Defendants, DEFENDANTS' REQUEST FOR
16 CLARIFICATION OF THE
and COURT’'S ORDER
17
THE SHERWIN-WILLIAMS [DOC. NO. 120]
18 COMPANY,
19 Plaintiff,
20 V.
21 JTT,INC.,et. al.,
22 Defendants.
23
24 |. INTRODUCTION
25 Plaintiff Sherwin-Williams (“Plaintiff”) makes paints and coatings for cars.
26 (Doc. No. 31 at1.) DefendaniB Collision Services, In¢‘Defendant JB Collision”)
27 and JJT, Inc. (“Defendant JJTare auto body shops. Idn or about September 10,
28 2008, Defendant JB Collision tmed into a Supply Agreement with Plaintiff. (Doc.
1 13CV1946, 13CV1947
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No. 1 at 2.) Pursuant to the Supply Agreement, Defendant JB Collision agreed
exclusively use Plaintiff's automotive iphand coating products from September 10,
2008, until the date upon whichtreales, as defined by tBeipply Agreement, totaled
$1,300,000. _Id. In consideration for Defenda JB Collision’s agreement to

exclusively purchase all of its requiremeisisautomotive paints, coatings, and related

products for the duration of the contract term, Plaintiff agreed to provide products
JB Collision at a discount. |t 3.

On or about May 29, 201Defendant JJT entered into a Supply Agreement
with Plaintiff. (Doc. No. 17 at 2.) Purant to the Supply Agreement, Defendant JJT
agreed to exclusively use Plaintiff'stamotive paint and coating products from May
29, 2011, until the date upon eh net sales, as defined by the Supply Agreement,
totaled $250,000._|dn addition, Defendant Jofiyczki (“Defendant Tyczki”) signed
a guaranty on May 10, 2011, personally rquéeeing Defendant JJT's performance
under the Supply Agreement._Id.

From September of 2008 until January of 2013, Defendants purchase
automotive paints, coatings, and relgpedducts pursuant to the Supply Agreements
with Plaintiff. (Doc. No. lat 3; Doc. No. 17 at 2-3.) In January of 2013, Plaintiff
alleges that Defendants breadtthe parties’ Supply Agreements by discontinuing all
of their requirements for automotive pairgdsatings, and related products exclusively
from Plaintiff. 1d. By letter dated Febary 28, 2013, Plairftinotified Defendants of
their breach of contract._lId.

On August 20, 2013, Plaintiff filed two nmplaints asserting breach of contract
claims against Defendants JB Collision, Jdiid Tyczki. On October 1, 2013, and
October 4, 2013, Defendarfited counterclaims for breach of contract, breach of
implied warranties omerchantability and fitness, cogalment and fraud, intentional
misrepresentation, negligent misrepresema breach of covenant of good faith and
fair dealing, and unjust enrichment. Téreix of Defendants’ counterclaims is that

Plaintiff's products were not satisfactory.

2 13CV1946, 13CV1947



© 00 N o g A~ w N P

NN N N N N N NN P P R B B B B opm m
©® N o 00 A W N P O © 0 N~ o o0 » W N P O

II. CLARIFICATION OF THE COURT'S SCHEDULING ORDER
A. DEFENDANTS’ ARGUMENT
1. RULE 26(a)(2)(C) v. RULE 26(a)(2)(D)

In their instantEx Parte Application, Defendants claim that this Court

Scheduling Order is unclear, as it appdarseference an incorrect subsection

Federal Rule of Civil Prockire 26 in paragraph 4, vah discusses supplemental

expert reports. (Doc. No. 120 2-3.) Paragmh 4 of the Court’'s Scheduling Orde
states,

Any party, through anyxpert designated, shall in accordance with Fed.
R. Civ. P. 26(a)?2)(C_ and Fed. Riv. P. 26(]e), supplement any of its
expert reports regarding evidence mded solely to contradict or rebut
evidence on the same sul?&ect matter identified in an expert report
submitted by another party. Any susipplemental reports are due on or
before_ January 16, 2015

(Doc. No. 29 at 2.)
Defendants note that Rule 26(a)(2)(&lthough referenced in paragraph

refers to withessesho do not provide a wten report. (Doc. No. 120 at 2.) Thu

Defendants argue, it is unclear as toeter the Court intended for the parties

designated experts to filagplemental reports, given tfect that 26(a)(2)(C) does not

apply to the parties’ witnesses._Id.
2. RULE 26(e) - DUTY TO SUPPLEMENT

of

3%
-

4,

S,

Defendants also assert that, although the Court included a reference to R

26(e) in paragraph 4 of its Schedulingdér, Defendants do ndielieve it was the

Court’s intention to extinguish the partiediligations to supplement pursuant to Ru

26(e)(2). (Doc. No. 120 at 2-3). Defentlaargue that Rule 26(e), and specifica
sub-paragraph (2) relating tepert withesses, provides tHat an expert whose repo
must be disclosed under Ru2é(a)(2)(B), which is the situation in this particul

matter, the party’s duty to supplement exte both to information included in th

report and to information given dog the expert’'s deposition. ldt 2. Defendants

note that any additions or changes toitifisrmation must be disclosed by the dead|
for the party’s pre-trial disckures under Rule 26(a)(3)._Id.
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B. PLAINTIFF’'S ARGUMENT
1. RULE 26(a)(2)(C) v. RULE 26(a)(2)(D)

Plaintiff argues that the Court’s Scheduling Order is clear and there is no roo

for confusion. (Doc. No. 121 at 6.) Riaff argues that the Scheduling Order clearly
states that a parties’ expert opiniordige by December 12014, and by January 1
2015, the expert may supplement its opmbased on inform@n provided by any,
other expert, solely for the purpose of gadicting or rebutting that opinion._ldt 7.

Plaintiff agrees with Defendants that the Court’s Scheduling Order incorrectl
references Rule 26(a)(2)(Cand should instead referee Rule 26(a)(2)(D) in it
paragraph discussing supplemental expgms. (Doc. No. 121 at 7-8.) However,
Plaintiff argues that despite the Court’s typmgrical error, the intent of the Scheduling
Order is clear._ld.Plaintiff argues that any testing that Defendants now claim they
wished to perform should have been completed and included in their expert’s initi
report, which was due anuary 16, 2015. Id-urther, Plaintiff contends that testing
of unidentified wet painsamples owned by some othgarty is not intended t
contradict or rebut Plaintiff's expert, brdther to support Defendants’ own counter-
claims. _d.at 8. Plaintiff claims that the Court should not extend the February 13
2015, supplemental report deadline to al@efendants to submatreport that was du
on January 16, 2015. Id.

2. RULE 26(e) - DUTY TO SUPPLEMENT

Plaintiff argues that the provisions of IRi26(e) are not license to ignore the

Court’s Scheduling Order. (Doc. No. 121 gt t.asserts that Rule 26(e)(3) provides

the default deadlines for pretrial disclossjranless the Court orders otherwise,

here, the Court set deadlines for initial and supplemental expert reports. Id.
Il. REMOVAL OF WET PAINT SAMPLES
A. DEFENDANTS’ ARGUMENT

Defendants claim that, during a depasitiof third-party witness, Kennet

Ybarra, owner of a former distributor ofdtiff's paint products, it came to light that

a third-party auto body shop, Qualtech AGullision, possessed samples of Plaintiff’s

4 13CV1946, 13CV1947
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AWX automotive paint products that were manufactured during the relevant tim
period. (Doc. No. 120 at 5.) Durirthe November 7, 2014 deposition, Defense
counsel requested that Plaintiff not remtive wet paint samples from that shop. Id.
Defendants now claim that Plaintiff remalvlhe wet paint samples without any prior
notice to Defendants, and as a resulteDdants have had difficulty obtaining other
samples of Plaintiff's AWX paint productsrf®efendants’ paint expert to test. Id.

Defendants argue that they couldt subpoena these samples from the
third-party shop because Mr. Ybarra'spdsition on the fact discovery cutoff date.
(Doc. No. 120 at 6.) Defendants state thaty have now been able to obtain some
paint samples, but due to Plaintiffsmmeval of the wet paint samples from the
third-party shop, they have been deprie¢the opportunity to test the very products
causing the same subject defects by one of Plaintiff's other customers. Id.

Defendants seek an extension of tingdemental paint expert report deadline
so that their expert’s teaty and results may be includedthe supplemental report
(Doc. No. 120 at 6.) During the Discoverg&ting, Defendants argiiehat their exper
wants to test wet paint samples to “augthdme initial report, not to provide ne
theories. They also claithat Plaintiff's actions & tantamount to spoliation of
evidence, and state that thayend to make an appropieadiscovery motion. Idat 5,
n. 2. During the Discovery Hearing, Dage counsel noted that Defendants were not
sure if they should bring the motion fgoddiation before thiourt or before th
Honorable Larry A. Burns, the DisttiJudge assigned to these cases.

B. PLAINTIFF'S OPPOSITION

Plaintiff argues that Defendants now eatbie issue of testing of wet paint

samples three months afteaitiff allegedly removed #hpaint samples, more than
two months after Defendants retained thexpert withessand after Defendant
produced their initial expert regor(Doc. No. 121 at9.) Rintiff contends that, despit
having the burden of proving their defectunterclaims, Defendants’ expert did not
perform any testing on paisamples that wer@aken by both parties by scraping off

chips of allegedly defective paint with a razor blade.at®-4. Plaintiff also claim

5 13CV1946, 13CV1947
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—

that Defendants’ expert failed to mentibe samples in his daary 16, 2015, exper
report. _Id.at 4. Further, Plaintiff claims th&tefendants’ expert said nothing in his

report about wanting to testet paint samples that vee never actually used b

<

Defendants._ld.

Plaintiff also notes that in Defendants’ priex Parte Motion for Extension
of Time to Prepare Expert Reportd® No. 109), filedon December 8, 2014,
Defendants did not cieny difficulty with respect torgy paint sample testing that they

wished to perform. (Doc. No. 121 at5.) With respect to Defendants’ difficulty

obtaining other wet paint sameg to test, Plaintiff argsethat Defendants had mixing
rooms full of toner for four years, purchased more than $1,000,000 in paint produc
from Plaintiff, and could walk into any She&n-Williams paint store to obtain samples.
Id. at 9-10. Plaintiff also contends tiiz#fendants met multiple times with Mr. Ybarra
and could have asked him foaint samples before factsdovery closed, but did not.
Further, Plaintiff argues that the tonersligpute are not relevant to the issue at hand,
as Defendants seek to test outdatedroffem another body shop that experienced
different shop conditions.

C. PRIOR RELEVANT COURT ORDER

On December 11, 2014, the Courtagted Defendants’ request for an

extension of time to compledxpert reports relating to diitg testing of paint products

(Doc. No. 112.) The deadline for initiatgert reports was extended from December

12, 2014, to January 16, 2015, and the deadline for supplemental expert reports \

extended from January 16, 2015, to February 13, 2014t /i3.

[1l. PLAINTIFF'S DOCUMENT PRODUC TIONWITHITS EXPERT REPORT
A. DEFENDANTS’ ARGUMENT

Defendants argue that Plaintiff Wwiteld over four thousand pages of

discoverable documents until it produce@amt expert’s initibreport on January 16,
2015. (Doc. No. 120 at 6.) Defendants claim that these documents were responsiv

their prior discovery requests and slibl&ve already been produced. efendants

6 13CV1946, 13CV1947
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claim that their expert must review tleeocuments before completing his supplemen-
tal written report._ld.

Defendants state that they madedppropriate request for these documents
(PQR and supporting Analytical Reports)Nfarch of 2014. (Doc. No. 120 at 6-7.)
They argue that Plaintiff's defense to fBredants’ counterclaims relies in part
“application error,” which is exemplifieth the Formula Express program documents
produced in this late discovery. ldt 7. Defendants contend that Plaintiff has
“willfully and unjustifiably withheld responsge, discoverable documents in an effort
to prejudice Defendants’ anddin designated paint expert’s ability to fully analyze the
documents and the informatioantained within before thdose of expert discovery.
Id.

B. PLAINTIFF'S OPPOSITION

Plaintiff claims that it had alreadygmuced most of these documents during

this litigation. (Doc. No. 121 at11.) Plaihstates that, on January 16, 2015, Plaintiff

produced its paint expert’s initial report andied over facts that its expert relied on.
Id. Plaintiff states that Defendants haween provided with 150 new pages of PQR
documentation and laboratory analyses oftfga@el samples, aridey have had sinc
January 16, 2015 to review the documents. akd12. Plaintiff also notes that
Defendants themselves produced over 500alygew documents in conjunction with
their disclosures. |dat 13.
Plaintiff also asserts that its douent production included over 3,000 pages
th

Defendants never requested this information, and ratmespreadsheet was created

of a PDF printout of a formula express mix spreadsheet. Plaintiff argue

because Plaintiff's expert wanted to doatistical analysis to determine the number
of complaints compared to the number akes. This generatedore than 3,000 pages
of raw data, which Plaintiff produced Befendants in conjunan with its expert’s

report.

7 13CV1946, 13CV1947
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IV. SHIPPING MISHAP
A. DEFENDANTS’ ARGUMENT
On February 9, 2015, Defenuta claim that they weiaformed that their wet

paint samples were damaged during shippmgheir expert’'s office in Michigan

(Doc. No. 120 at 8.) Defendadssert that they must noltain new wet paint sample

materials and re-ship them to their expert.
Defendant claims that the first shipmi@f samples arrived with no problen

but the second shipment ohsples was damaged. Tharsgue that through no fault

=)

=

their own, Defendants’ expewill not be able to complete testing and prepare a

complete supplemental expert report on tame to the shippingiishap. (Doc. No.
120 at 8.)
B. PLAINTIFF'S OPPOSITION

Plaintiff argues that the products werévkred to Defendants’ expert one day

late, which does not provide good causexiend deadlines by 30 days. (Doc. No. 1

21

at 13.) Plaintiff contends that the omyy Defendants could successfully prove that

their claimed injury is relevant would Ibe argue the paint samples were destroyed

before January 16, 2015 (datf initial report), which they were not. kt.14. Plaintiff
reiterates its assertion that the supplemepgfairt is only meant to contradict or reb
initial reports, not to provide new theoriessupport the expert’'s own report. Id.
V. ADDITIONAL OBJECTIONS BY PLAINTIFF

Plaintiff argues that DefendantiSk Parte Application fails to provide any

evidence that the testing oktmaterial at issue is neededebut evidence of the san
subject matter raised by Plaintiff in its initial expert reports. (Doc. No. 121 &
Plaintiff asserts that Defendants are actuadlyuesting a retroactive extension of t
January 16, 2015 deadline to submit their aasehief expert repdrwith testing the
expert should have done months ago. Id.

Plaintiff argues that Defendants have previously asked for multiple exten
due to their own delays, including Defendanmequest for an additional 14 days

disclose their expert withess on Novemdbe2014, despite knowy about the deadline

ut
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in the scheduling order for nine months. (D¥o. 121 at 13.) Plaintiff also notes that,
in December of 2014, Defenuls requested additional time to produce expert reports
because of the sheer volume of testing damnisithat they requested from Plaintiff.
Id. Further, Plaintiff asserts that Defentla made no efforts teetain their own
witness, perform their owtesting, or secure sampldor the seven months that
discovery was open._Id.

Plaintiff also argues that if the Court grants Defenddht®arte Application,
it will result in prejudice. (Dc. No. 121 at 14.) Plaintiff is concerned that the Court

will not be afforded enough time to adequatelyiew and decide pretrial motions if

D

the pretrial motion deadline is extended to April 13, 2015.Thk Pretrial Conference
Is currently set before Judge Burns on July 20, 2015. (Doc. No. 29.)
VI. APPLICABLE LAW
A. RULE 26(a)(2)(C) v. RULE 26(a)(2)(D)
Rule 26(a)(2)(C) states,
(C) Witnesses Who Do Not Provide a Written Report. Unless otherwise

stipulated or ordered by the courtthe witness is not required to provide
a written report, this disclosure must state:

(i) the subject matter on which the was is expected to present evidence
under Federal Rule of Evidence 702, 703, or 705; and

gu)ta stufgwmary of the facts and opnis to which the witness is expected
o testify.

Rule 26(a)(2)(D) states,
(D) Time to Disclose Expert Tesiony. A party must make these
disclosures at the times and in uence that the court orders. Absent
a stipulation or a court order, the disclosures must be made:

gi) at least 90 days before the datefeetrial or for the case to be ready

or trial; or
(i) if the evidence is intended soldtycontradict or rebut evidence on the
same subject matter identified er party under Rule 26(a)(2)(B) or

(C), within 30 days after thother party’s disclosure.

9 13CV1946, 13CV1947



© 00 N o g A~ w N P

NN N N N N N NN P P R B B B B opm m
©® N o 00 A W N P O © 0 N~ o o0 » W N P O

B. RULE 26(e) - DUTY TO SUPPLEMENT

Rule 26(e) discusses Supplementing Dsares and Responses. Fed.R.Civ.P.

26(e). Rule 26(e)(2) states,

g) Expert Witness. For an expert whose reponust be disclosed under
Rule 26(a)(2)(B), the party’ du'a/ to supplement extends both to
information included in the reporhd to information given during the
expert’'s deposition. Angdditions or changes to this information must be
dlsctljosed by the time the party’s prat disclosures under Rule 26(a)(3)
are due.

Rule 26 governs discovery and the dutyglteclose. With an expert repor

“the party’s duty to supplement extend$tah information included in the report and

to information given during the expert’s depiios.” Fed.R.Civ.P. 26(e)(2). However

Rule 26 creates a duty to supplement, not a right. Cueto v. Overseas Shiphold
Group, Inc, 2012 WL 28357, at *2 (S.D. Cal. Jan. 4, 2012) (“In short, Rule 26 impose

a duty on Plaintiffs; it grants them nahit to produce information in a belated

fashion.”). “Supplementing an expert repautsuant to Rule 26(e) means ‘correcting

inaccuracies, or filling the intstices of an incompletepert based on information that

was not available at the time of the initidcbsure.”” Gerawan Farming, Inc. v. Reh

Pacific Co, 2013 WL 1982797, at *5 (E.D. Cal. Md3, 2013) (cithg Keener v.

ig

United States181 F.R.D. 639, 640 (D.Mont. 1998)). The time for supplementation is

not limited to the discovery period. Dayt@alley Investors v. Union Pacific R. Co.

2010 WL 3829219 (D.Nev.): sedsoAdvisory Comm. Notes to 1993 Amendmer
(“Supplementations need not be madeash new item of information is learned b
should be made at appropriate intervalsrauthe discovery period, and with spec
promptness as the trial date approachesii’the context of supplementing an exp
report, “[a]jny additions or changes ... mostdisclosed by the tiethe party’s pretrial
disclosures under Rule 26(a)(3¢atue.” Fed.R.Civ.P. 26(e)(2).

In determining whether a supplement under Rule 26(e) is appropriate
court considers (1) whether the supplemientarmation corresponds to a prior Ru

26(a) disclosure and, if so, (2) whetliee supplemental information was available

10 13CV1946, 13CV1947

1ts
ut
al

ert

D

,
e

at



© 00 N o g A~ w N P

NN N N N N N NN P P R B B B B opm m
©® N o 00 A W N P O © 0 N~ o o0 » W N P O

the time set for the initial disclosure. Cairrillo v. B & J Andrews Enterprises, L

2013 WL 420401 (D.Nev. Jan 31, 2013).

LC

“Although [Rule 26(e)] requires a party to ‘supplement or correct’ a disclosure

upon information later acquired, that pr&iein does not give license to sandbag on

e’s

opponent with claims and issues whidiogld have been included in the expert

witness’ report....” _Lindner vMeadow Gold Dairies, Inc249 F.R.D. 625, 639
(D.Haw. 2008) quoting Beller ex rel. Beller v. United Sta®#&l F.R.D. 689, 695

(D.N.M. 2003) (citation omitted). For example, courts have rejected supplement

expert reports thawere significantly different from the expert’s original report a

effectively altered the expert’s theories, attempted to deep and strengthen the

experts’ prior reports.__Id.Moreover, supplementatididloes not cover failures of

nd

omission because the expert did an inadequate or incomplete preparation ...

construe supplementation to apply whenever a party wants to bolster or subr

additional expert opinions would wredlavoc in docket control and amount to

unlimited expert opinion preparati.” Akeva LLC v. Mizuno Corp212 F.R.D. 306,
310 (M.D.N.C. 2002) (citations omitted).
C.STANDARD FOR MODIFYING COURT'S SCHEDULING ORDER
Rule 16(b)(4) “provides that a digtt court’s scheduling order may b

modified upon a showing of ‘good cause,’'iaquiry which focuses on the reasonal
diligence of the moving party.Noyes v. Kelly Servs.488 F.3d 1163, 1174 n. 6 (9t

Cir.2007); citing Johnson v. Mammoth Recreations,, 8¢5 F.2d 604, 609 (9th Cir.

1992). In_Johnsqrthe Ninth Circuit explained,

... Rule 16(b)’s “good cause” standartmarily concerns the diligence of
the party seeking the amendment. The district court may modify the
Pretrlal schedule *if it cannot reaisably be met despite the diligence of
he party seeking the extension."dE®.Civ.P. 16 advisory committee’s
notes (1983 amendment) ... [T]he feaf the inquiry is upon the moving
Party’s reasons for seeking modification.... If that party was not diligent,
he inquiry should end.

Johnson975 F.2d at 609.

e

)
h

e
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In part, the “good cause” standard requires the parties to demonstrate tf

“noncompliance with a Rule 16 deadlinecarred or will occur, notwithstanding her
diligent efforts to comply, &cause of the developmentoétters which could not have

been reasonably foreseen or anticipas¢dhe time of the Rule 16 Scheduling

conference ...”_Jackson v. Laureate, Ii86 F.R.D. 605, 608 (E.D. Cal. Jun. 1
1999).
VIl. DISCUSSION
A. CLARIFICATION OF THE COURT'S SCHEDULING ORDER
1. RULE 26(a)(2)(C) v. RULE 26(a)(2)(
The parties correctly note that theraiypographical error in paragraph 4
the Court’s Scheduling OrdelRule 26(a)(2)(C) refers twitnesses who do not provid

a written report, and this subsection of RA&is incorrectly cited in paragraph 4,
which discusses supplemengsiert reports. (Doc. NA20 at 2.) Rule 26(a)(2)(D)
should be cited in paragraph 4 of the Geuscheduling Order, as it governs the timing

for disclosure of expert testimonyed.R.Civ.P. 26(a)(2)(D)(i)-(ii).

Although the Court’s Scheduling Ordecindes a mistake, the Court’s intent

can be easily understood by reading paplgr4 as a whole.The Court clearly

6,

indicated that the purpose of supplemembgbert reports was to discuss evidence

intended solely to contradict or rebutaance on the same subject matter identified in

an expert report submitted byather party. (Doc. No. 29 at 2.) Therefore, the Court

agrees with Plaintiff that there is no rodar confusion on this point. Further, th

Court previously granted Defendants’ nootito extend the report dates for expe

relating to quality testing of paint produasly. (Doc. No. 112.) Thus, the supple-

mental expert reports deadline for all atbgperts was Januat, 2015. Defendant
did not notify the Court of any confusion withe Scheduling Order with respectto a

other supplemental expert reports.

U)

e

rts

ny

During the Discovery Hearing, Defendants unequivocally agreed that the ter

“supplemental report” refers to a report imded solely to contradict or rebut opinion

evidence included in an expert report. wéwer, despite Defendants’ agreement w

12 13CV1946, 13CV1947
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that statement, they argued that their expeends to test wet paint samples for t

purpose of augmenting his initial report. By augmentimgr initial expert report,

Defendants seek to add to, expand, andgthen their initial report. This type of

he

supplementation of the report is againgt thear language of Rule 26(a)(2)(D), case

law, and paragraph 4 of thidourt’'s Scheduling Order.
During the Discovery Conference, tBeurt tried to &cit from Defendants

how the additional testing, &lowed, would be used t@uotradict or rebut an initia

report produced by Plaintifbefendants failed to provide a clear response, and instea

simply argued that Plaintiff's expert claims that the painters were the problem whil

Defendants assert that the paint was the problem.
2. RULE 26(e) - DUTY TO SUPPLEMENT

At the Discovery Hearing, after Defenda conceded that their expert need

ed

additional time to augment his report although they also agreed that supplemen

reports were used solely to contradictrebut opinions provided in initial reports,
Defendants argued that experts are requmeslipplement information. They claim

that they seek clarification as to whathhis Court is requiring that all testing,

inspections, and document analysis be deted by the time that a supplemental rep

ort

is issued, or if the Court is affirmingdlparties’ obligations to supplement under Rule

26(e)(2). Defendants assert that if theu@ is affirming the parties’ obligations to

supplement, then any continued testimggpections, and document analysis not

completed by the supplemental report de&d but which simply confirms and

supports the opinions of the designated es@sialready disclodén the initial expert

reports, can be produced aftee supplemental report deadline. (Doc. No. 120 at 3.)

In other words, Defendants are asking the Gibtirey can continue to perform testing,

inspections, and analysis well after the de&d set forth in the Court’'s Schedulin
Order in an effort to complete work thstould have already bedone. To allow this
would violate the purpose of Rule 26(a)davould eviscerate any deadlines set by
Court, as it would give the pees free rein to continuegeng, inspections, and analys

up through trial.

13 13CV1946, 13CV1947
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Based on the evidence before the Caudppears that all of the allegedly
“new” information that Defendants seetio include in their expert's futur
supplementation was available well befoproduction of the initial report, but
Defendants failed to diligently retain an expert, obtain sampbesjuct testing, an
have their expert performéimecessary analyses. Defemdaoncede that their expert
intended to augment his repoRefendants do not intend to correct inaccuracies or fill
in interstices of an incomplete report, dnerefore, any such supplements are improper
under Rule 26(e).

B. REMOVAL OF WET PAINT SAMPLES

As to Defendants’ allegation that Riaff engaged in spoliation of evidence

by removing wet paint samples from Qualtech Auto Collision (“Qualtech”), Plaintiff
counters with an argument that these sanalesrelevant, as they are from a different
shop and experienced different conditions. eililer or not these wet paint samples are
relevant, Defendants ha failed to provide the Couwith a valid explanation fo
waiting two months to bring the alleged spbda issue to the Court’s attention. Not
only have Defendants violated this Coufsambers Rules, whiaequire parties t
bring any disputes to the Court’s attentwithin 30 days, bubefendants also fail t
explain why this issue was not raised ptmthe exchange of initial expert reports
Defendants allege thatdhtiff removed the wet paint samples from Qualtech
in early November of 2014, and that fBese counsel learned of the removal on
December 12, 2014. Initiadxpert reports were duen January 16, 2015, yet
Defendants waited until tHidéing of the instanEx Parte Motion on February 11, 201
to notify the Court of the removal of thenggles. Defendants also fail to explain how
their expert’s testing of these wet paintngdes would be used to contradict or rebut
any opinion in Plaintiff's experts’ reports. Ri&if is correct that the time to assert new
theories and opinions concluded on January 16, 2015.
If Defendants’ expert thought that he neddo test wet paint samples for his
report, the Court is perplexad to why Defendants did nattempt to take the samples
from Qualtech when they retained thexpert on November 21, 2014. The Court is
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also confused as to why, when Defensansel learned of the removal of the paint

samples on December 12, 2014, Defendamtsdi ask the Court for additional tim

to produce an initial report.

Disputes brought at this late junctuaee untimely. In its Order Granting

DefendantsEx Parte Motion for Extension of Time t®repare PairfExpert Report;

Amended Case Management Conference OtHerCourt clearly explained that the

discovery deadline included the requiremenetolve any discovery disputes. (Doc.

No. 112.)

“Completed” means that all discayeunder Rules 30-36 of the Federal
Rules of Civil Procedure must be’initiated a sufficient period of time in
advance of the cut-off date, so that it may be completed by the cut-off
date, taking into account the timesgervices, notice, and response as set
forth in the Federal Rules of Civil Proceduaed any motions and the
resolution of any discovery disputesAll disputes concerning discovery
shall be brought to the attention thle Magistrate Judge no later than
thirty (30) days following the datgoon which the event giving rise to the
discovery dispute occurred. Counsedlsmeet and confer pursuant to the
requirements of Fed. R. Civ. P. 26 and Local Rule 26.1(a).

(Doc. No. 112 at 3) (emphasis in original).

Defendants contend thatthwere unsure as to whether a spoliation moti

would be brought before thaistrict Judge by the dispositive motion filing deadlin

or brought before this CourEirst, this Court has heasgoliation motions before and

e

has provided reports and recommendatiotisa®istrict Judges, as spoliation motions

typically arise during the discovery phasditfation. Second, even if discovery or
spoliation motions can be brought after the discovery cutoff Datiendants failed to

notify the Court of any dispute within 30 dayfdearning about the alleged spoliation.

This Court’'s Chambers Rulesquire parties to notify théourt of a discovery dispute

within 30 days of the date upon which theetvgiving rise to the dispute occurre

D

d.

Judge Gallo’s Chambers Rule IV(B). Helbefense counsel learned about the alleged

spoliation on December 12, 2014. Either because they mistakenly believed th

att

was a motion to be brought before the Destdudge, or, as Defendants also stated at

the Discovery Hearing, they were scrdimd to locate additional wet paint samples,

they failed to notify the Court of any issue in a timely manner.
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Although a spoliation of evidence motion is not currently before the Court
accusations against Plaintiff have bdamefed to the Court in connection with
Defendants’ request for an extension of tiniberefore, the Court will briefly address
the accusations. Defense counsel conteraththwas not surehether the wet paint
samples were critical when he learrsabut them at Mr. Ybarra’'s deposition on
November 7, 2014. If Defenseunsel did not think the sahes were critical, then that
argument applies equally to Plaintiff, anchitiff had the right to remove the paint
samples for the business reasons outlined at the Discovery Hearing.

Despite Defendants’ uncertainty, ttepk no steps to determine before whom
a spoliation motion should be brought. In short, by failing to timely bring such :
motion to this Magistrate Judge for resadatiwhen the odds of correcting, if possible,
any spoliation if it occurred, Defendantnilaterally, by defalt, and implicitly
determined that the motion ought to beught before the District Judge, who may or
may not conclude that the motion is untimely. This decision was made at tf
Defendants’ peril.

The Court believes, however, thatfBese counsel did recognize, although
maybe not with certainty, the importanceéled samples. Unfortunately for Defendants,
they did nothing to obtain the samples in a timely manner. Even if it is proper fc
Defendants to wait to bringspoliation motion before the District Judge, their failure
to raise it in a timely manner in the context of the submission deadlines of expe
reports, demonstrates a lack of due diligence. For the above and the other reas

stated herein, Defendants are not entitledni@xtension of time to file the expert’'s
supplemental report.
C. PLAINTIFF’'S DOCUMENT PRODUCTION

The Court is not persuaded by Defemnida argument that they have been

prejudiced by Plaintiff's eleventh hour douent production. Oendants allege that

Plaintiff belatedly produced over 4,000 ndeacuments along with its expert’s initia

report. Plaintiff claims that its Jamyal6, 2015, document production included over
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3,000 pages of a PDF printout of a formula express mix spreadsheet that Defende

never requested during discovery.

This Court agrees with Plaintiff & Defendants clearly knew about the

formula express mix, as Defendants admitted they also used this program to m

formulas. Knowing that it existed, Defemda did not request this information from

Plaintiff during discovery. If they did)efendants failed tmotify the Court that
Plaintiff did not respond to a discovery request.
Additionally, Plaintiff conceded during the Discovery Hearing that it produ

150 pages of new PQRs along with its expert’s initial report. Plaintiff's expert

X

ced
ha

from January 16, 2015 to February 13, 2015¢toew these documents. The Court

finds that this was sufficient time for Defemdisi expert to review the documents, and

therefore, Defendants were not prejudibgdPlaintiff’'s January 16, 2015, docume

production.

According to Plaintiff, Defendantsxgeert does not need this information to

nt

conduct his testing and analysis. Plaintiff claims that this accusation of an elever

hour document dump is simply another redting asserted by Defendants in an effort

to obtain a deadline extana. The Court agrees.
D. SHIPPING MISHAP

The Court has already determined that Defendants’ expert’s testing of wi

paint samples would not be usedebut or contradict opions in Plaintiff's expert’s

initial report. Therefore, Plaintiff is cact that the shipping mishap would only be

relevant if it occurred prior to the deadlitwzeexchange initial>@ert reports, which it

did not.

VIIl. RULING
The parties have been warned thia¢re will be no extensions to th

Scheduling Order absent good cause. Rdwduling Order (DodNo. 29 at 6) (“The

e

dates and times set forth herein will e further modified except for good cause

shown.”) The facts providday Defendants in the instalx Parte Application do not

constitute good cause. Rather, the factslsingmonstrate Defendants’ poor planning
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and lack of diligence in timely retaining an expert, communicating with their exper

and providing their expert with the discovescessary to conduct analyses and prepare

v)

areport. Fact discovery closed on Novenihe&t014. (Doc. NoZ5 at 2.) Defendant:
retained their expedn November 21, 2014, the deadlito designate experts. This
deadline had already been extended byw&eks. At the time Defendants retained
their expert, his initial repbwas due on December 12, 20a4nere three weeks later.
Although aware of Qualtech’s wet paint sdesy) Defendants hatbt yet attempted to
obtain the samples.

On December 8, 2014, Defendants filedeauiParte Motion for Extension of

Time to Prepare Paint Expert Report. (Dido. 109.) With their paint expert’s initia
report due in just four short days, Defentdawere still unaware that the wet paint
samples had been removed from QualteBtaintiff opposed Defendants’ Motion.
(Doc. No. 110.) On December 11, 2014, toei€granted Defendants’ Motion. (Do
No. 112.)

Defense counsel representédt he first learned that Plaintiff removed wet

)

paint samples from Qualtech on December2ld4, the day after the Court granted
Defendants’ Motion and extended the paxgexts’ initial reports deadline to January
16, 2015. Once Defense counsel learngdd@femoval, everhbugh their expert had
just over one month to prepare and produce his report by the extended deadli
Defendants failed to inform the Court okthlleged spoliation ofévidence. Thus
Defendants had one monthitvthe Christmas and New Year’s holidays included, to
locate additional wet paint samples and proviesamples to their expert. They also
had to allow their expert sufficient time ¢conduct all necessatgsting and analysis,
and to prepare a written report. This timelaf@vents is the antithesis of diligent.

Defendants’ justification for their latesktension request is full of blame for
everyone else, yet devoid of any fadtewing Defendants’ due diligence leading up
to this request. Fingers are pointed everywhat Plaintiff, the Court, and the third

party who packaged the paint shipment, Datendants have failed to explain what

they did or could not dpto meet the supplemental expert report deadline.
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They have failed to explain why theyaited until the final day for expert
designation to actually retain axpert. The need for an expert was not a surprise tc
anyone, as Defendants’ counterclaims imeolallegations of defective paint.
Defendants filed their counterclaims on @ur 1, 2013, and October 4, 2013, so they
knew that they needed an expert for moamth year, but they waited until the very last
day to retain an expertThus, Defendants deprivedetinselves of the benefit of
consulting with an expert when formulatingclovery requests. This is simply another
factor demonstrating Defendants’ nbatant approach to this litigation.

Defendants also argue that, by the time teayned of the removal of the paint
samples, it was too late to issue a subpbewause fact discovery closed on November
7, 2014, the same day as Mr. Ybarra’'s depmsitiThis is yet another example of the
parties in this litigation waiting until the lastinute to complete critical tasks, leaving
themselves no time to redctnew information.

The Court is not a mere rubber starapd the parties must show respect for
the Court’s schedule and its repeated agishments not to wait until the eleventh hour
to complete discovery. That is eflgovhat Defendants did in this case.

Defendants did nothing to obtain tlsamples from Qualtech after Mr.
Ybarra’s November 7, 2014jeposition. Defendants did not bring any of this
information to the Court’s attention prito the deadline for initial reports, and they
waited until two days beforedtsupplemental expert report deadline to file the instant
Ex Parte Application.

Defendants argue that, through no faultha@ir own, their retained expert is
unable to conclude his tesgj in time to prepare a compdesupplemental expert report
in compliance with the Court’'s Scheduling Order. (Doc. No. 120 at 8.) The Coul
disagrees and finds that Defendants’ @enduct has placed them in the undesirable
position of requesting an exigion of the supplemental report deadline so that their
expert can conduct testing that should have been completed prior to the initial rep
deadline. Defendants delayed in retainingx@mert that couldave provided guidanc

during the discovery processaited too long to bring the alleged spoliation issue to
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this Court’s attention, anidiled to show that Plaiiif's January 16, 2015 document

production, or the shipping mishap, caused any prejudice.
Defendants will not be peiitted to augment their exgés initial report after

the January 16, 2015, deadline. Therefore, Defend&rt®arte Application for

Additional Time for Defendants’ Paint Expes Supplemental Written Reportis hereby

DENIEDY
IT IS SO ORDERED.

DATED: March 11, 2015

LN S

Hon. William V. Gallo
U.S. Magistrate Judge

YThe Court hereby GRANTI® part DefendantdEx Parte Application as it relates tc

requesting clarification of hCourt’s Scheduling Order.
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