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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

RAFAEL DAVID SHERMAN, CASE NO. 13cv1986-WQH-

Individually and on Behalf of All WMc

Others Similarly Situated,

o ORDER
Plaintiff,

VS.

RMH, LLC; and RANCHO
CHRYSLER JEEP DODGE a/k/a
RANCHO AUTO GROUP a/k/a
RANCHO CHRYSLER a/k/a
RANCHO JEEP,

Defendants

HAYES, Judge:

The matter before the Court is the Motion to Dismiss Complaint and Cq
Arbitration Or Alternatively to Stay Poeedings (“Motion to Compel Arbitration”
filed by Defendant GPI SIDC, Inc., dba Rancho Chrysler Dodge Jeep H
(“Defendant”). (ECF No. 5).

l. Background

On August 27, 2013, Plaintiff initiated this action by filing a Complaint in
Court. (ECF No. 1). Téa Complaint alleges: “In ta June of 2013, Defendar
contacted Plaintiff on Plaintiff's celluldelephone in an attempt to sell him goods
services via an ‘automatitelephone dialing system,” as defined by 47 U.S.(
227(a)(1) using an ‘artificial or prerecorded voice’ as prohibited by 47 U.S
227(b)(1)(A).” Id. 1 20. The Complaint asserts two class action claims for viol
of the Telephone Consumer Protection Act, 47 U.S.C. 8862Z&q

On October 16, 2013, Defendant filed Metion to Compel Arbitration. (EC
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No. 5). On November 4, 2013, Plaintiff filed an opposition to the Motion to Compel

Arbitration. (ECF No. 8). On Novemb@r 2013, Defendant filea reply brief. (ECH
No. 9). On November 11, 2013, Plaintifefl an objection to Defendant’s reply br
on the basis that the reply brief exceeds the page limitations set by the Court’

ef
5 Loc

Rules. (ECF No. 10). On November 2013, Defendant filed an amended reply byief

which complies with the page limitations set by the Local RulsCF No. 11).
II.  Facts

On June 25, 2010, Plaintiff purchased a pre-owned 2006 Mazda Tribut

fror

Defendant’s auto dealership in San DiegGrumlish Decl. 4, ECF No. 5-2). The
purchase transaction was memorializedairffRetail Installnent Sales Contract”

(“Contract”), which was signed by the Plaihand a representative of Defendant|on

June 25, 2010d. 1 3, Ex. A, ECF No. 5-3. Theo@tract is a one-page document,

ith

terms on both sides of the document. PlHisitgned the front side of the Contract, gnd

above his signature is the following langeawritten in capital letters and boldf
type: “YOU ACKNOWLEDGE THAT YOU HAVE READ BOTH SIDES OF THI{
CONTRACT, INCLUDING THE ARBITRATION CLAUSE ON THE REVERS
SIDE, BEFORE SIGNING BELOW."Id. On the reverse sid# the Contract, at th
bottom of the page, is a large box witle ttollowing heading in capital letters a

boldface type: “ARBITRATION CLAUSEand “PLEASE REVIEW — IMPORTANT

—AFFECTS YOUR LEGAL RIGHTS.'Id. The arbitration claae within the large bo
states:

1. EITHER YOU OR WE MAY CHOOSE TO HAVE ANY DISPUTE
BETWEEN US DECIDED BY ARBITRATION AND NOT IN COURT
OR BY JURY TRIAL.

2. IF A DISPUTE IS ARBITRATED, YOU WILL GIVE UP YOUR
RIGHT TO PARTICIPATE AS A CLASS REPRESENTATIVE OR
CLASS MEMBER ON ANY CLASS CLAIM YOU MAY HAVE
AGAINST US INCLUDING ANY RIGHTTO CLASS ARBITRATION
OR ANY CONSOLIDATION OFINDIVIDUAL ARBITRATIONS.

! In deciding the Motion to Compel Atkation, the Court considers the ameng
reply brief, and does not consider the initigply brief. Plaintiff’'s objection to th
initial reply brief is overruled as moot.
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3. DISCOVERY AND RIGHTS TO APPEAL IN ARBITRATION ARE
GENERALLY MORE LIMITED THAN IN A LAWSUIT AND OTHER
RIGHTS THAT YOU AND WE WOULD HAVE IN COURT MAY NOT
BE AVAILABLE IN ARBITRATION.

Any claim or dispute, whether in contract, tort, statute or otherwise
(inCluding the interpretatn and scope of this Aitbation Clause, and the
arbitrability of the claim or dipute), between you and us or our
employees, agents, successors or a_s,?gmsh arise out of or relate to
your credit apP_Ilcatlon, purchase or cdrmn of this vehicle, this contract
or any resu _tln% transaction or relationship (including any such
relationship with third paies who do not sign this contract) shall, at your
or our election, be resolved byutsl, binding arbitration and not b%/_a
court action. If federdaw provides that a claim or dispute is not subject
to binding arbitration, this Arbitration Clause shall not apply to such a
claim or dispute. Any claim or dispute is to be arbitrated by a single
arbitrator on an individual basis and @sta class action. You expressly
waive any right you may have to arhiie a class action. You may choose
one of the following arbitration organmans and its applicable rules: the
National Arbitration Forum Box 50191, Minneapolis, MN 55405-0191
www.arb-forum.com), te American Arbitration Association, 335
adison Ave., Floor 10, New York, NY 10017-4605 (www.adr. r(\;), or
any other organization that you mayoose subject to our approval. You
may get a copy_ of the rules ofede organizations by contacting the
arbitration organization by visiting its website.

Arbitrators shall be attorneys oetired judges and shall be selected
pursuant to the applicable rule3he arbitrator shall apply governing
substantive law in making an award.he arbitration hearing shall be
conducted in the federal district which you reside unless the Creditor
Selleris a paréy to the claim or dige, in‘'which case the hearing will be
held in the federal district whereishContract was executed. We will
advance your filing, administratioservice or case management fee and

our arbitrator or hearing fee aip to a maximum of $2,500, which may

e reimbursed by decision of the arbiraat the arbitrator’s discretion.
Each party shall be responsible foratgn attorney, expert and other fees,
unless awarded by the arbitrator under applicable law. If the chosen
arbitration organization’s rules confliwith this Arbitration Clause, then
the provisions of this Arbitration Clag shall control. The arbitrator’s
award shall be final and binding on alles, except that in the event the
arbitrator's award for a party Is $fr against a Party is in excess of
$100,000, or includes an award of injunctive relief against a party, that
party may request a new arbitration under the rules of the arbitration
organization by a three-arbitrator pan&€he appealing party requesting
new arbitration shall beesponsible tor the filing fee and other arbitration
costs subject to a final determination by the arbitrators of a fair
aﬁportlonment of costs. Any arlatron under this Arbitration Clause
shall be governed by the Federal Arditon Act (9 U.S.C. 8 1 et seq.) and
not by any state law concerning arbitration.

You and we retan_an¥ rights to self-help remedies, such as repossession.
You and we retain the right to seek remedies in small claims court for
disputes or claims within the court’s jurisdiction, unless such action is
transferred, removed or appealed to a different court. Neither you nor we
waive the right to arbitrate by usingfsieelp remedies or filing suif. Any
court having jurisdiction may enter judgment on the arbifrator’s award.

-3- 13cv1986-WQH-WMc
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This Arbitration Clause shall sunavany termination, payoff or transfer

of this Contract. If any part of this Arbitration Clause, other than waivers

of class action rights, i1s deemed or found to be unenforceable for any

reason, the remainder shall remainforceable. If a waiver of class

actions rights is deemed or found to be unenforceable for any reason in 4

case in which class action allegations have been made, the remainder g

this Arbitration Clause shall be unenforceable.
Id.

In a declaration, Plaintiff states: “Prior to signing the Retail Installment
Contact, | did not specifically read the @rdtion clause that appears towards
bottom and reverse side of the Retail Installment Sale Contact.... When | sigi
Retail Installment Sale Contact, | did not ursdend that | was agreeing to arbitrate
and all disputes that | may have with Raa Chrysler Dodge Jeep Ram.” (Shern
Decl. 11 5-6, ECF No. 8-1). Plaintiff stathat he did not negotiate the terms of
arbitration clause, nor did he take parthia drafting of the preprinted Conta&ee id
1 10.

On November 26, 2010, Plaintiff had his vehicle serviced at Defendant’s

dealership. (Crumlish Decl. § 5, ECF No. 5-2). “On or about March 25,

[Plaintiff] traded in the Mazda Tribute 8an Diego Auto Connection.” (Sherman D¢

71 11, ECF No. 8-1).

Plaintiff's attorney submits a transcrigti of “what appears to [the attorney]
be a prerecorded voice message that aliegedly received on Plaintiff's cellul
telephone [in late June of 2013] by [[@aflant] or someone acting on behalf
[Defendant].” (Ibey Decl. 1 3, ECF N8-2). The transcription is as follows:

Hello, I'm calling on behalf of Bernie Vasallo, the Internet manager at
Rancho Dodge “Chrysler Jeep.ar calling to let you know it's the
anniversary of your vehicle’s purabe and it's time for another status
review of dyour ownership experied. Your feedback is greatly
appreciated. We truly hope your velicbntinues to perform as expected,
your interactions with our team remain positive, and your overall
ownership experience is gom(% welllf you have any quéstions or
concerns, we encourage you to contact us directly at 858-560-7100.
Again, we value your business and look forward to a long and positive
relationship. Thanks very much, and have a great day.

Id. | 4.
[1l. Contentions of the Parties
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Defendant contends that the arbitraticausle in the Contract enforceable an

d

neither substantively nor procedurallyconscionable under California law. Defendant

contends that the arbitrati clause encompasses the ésstaised by the Complair
Defendant requests that “the matter [be] ceddo arbitration and dismissed, or sta)
pending the arbitration proceeding.” (ECF No. 5-1 at 6).

Plaintiff requests that & Court deny the motion in its entirety. Plain
contends:

The arbitration clause containedtire Retail Installment Sale Contract
Erowded by Defendant should not éeforced for a number of reasons.

irst, theré is insufficient evidendbat Plaintiff ever agreed to the
arbitration clause, especially wheralkiff did not read the arbitration
clause prior to signing the Agreemant the arbitration clause was never
called to Plaintiff’s attention by Defendfa Second, even if Plaintiff had
agreed to arbitration, &arbitration clause imconscionable and therefore
[un]enforc_:eable. The Agreement used by Defendant ... bP/ virtue of its
erms limiting Plaintiff's ability to represent a class, coupled with the
overbroad scope of the agreementa iprocedurally and substantively
unconscionable contract.

Defendant’s alternative geiest for a stay should be denied because, even
if the arbitration clause were eméeablée, the arbitration clause does not
cover the alleged miscondun this case under tAR€CPA and would serve
only to delay the progress of this litigation.

(ECF No. 8 at 9-10).

V. Discussion

A. Federal Arbitration Act

The Federal Arbitration Act (“FAA”) “wagnacted ... in rg®nse to widespregd

judicial hostility to arbitration agreementsAT&T Mobility LLC v. Concepciqril3l

it.
/ed

iff

Tt

S. Ct. 1740, 1745 (2011) (citation omitted). Section 2 of the FAA states: “A written

provision in any ... contract evidencingransaction involving commerce to settle
arbitration a controversy thereafter arising ousuch contract or transaction ... sh

be valid, irrevocable, and enforceable, sagen such grounds as exist at law of

equity for the revocation of any contract9 U.S.C. § 2. Section 2 of the FA
“reflect[s] both a liberal federal policy favoring arbitration and the fundams
principle that arbitration is a matter of contractConcepcion131 S. Ct. at 174
(quotations omitted). “In line with theg@inciples, courts must place arbitrati
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agreements on an equal footing with otbentracts, and enforce them according to

their terms.” Id. at 1745-46 (citations omitted).

“The basic role for courts under thé/ is to determine (1) whether a valid

agreement to arbitrate exists and, if itsld@) whether the agement encompasses t
dispute atissue.Kilgore v. KeyBank, Nat'l Ass;i718 F.3d 1052, 1058 (9th Cir. 201
(en banc) (quotation omitted)lf the response is affirmiave on both counts, then tt
[FAA] requires the court to enforce thebdration agreement in accordance with
terms.” Chiron Corp. v. Ortho Diagnostic Sys., In207 F.3d 1126, 1130 (9th C

he
3)
e

ts

r.

2000). “[T]he party resistingrbitration bears the burden of proving that the clainms at

iIssue are unsuitable for arbitratiorGreen Tree Fin. Corp. v. Randol@81 U.S. 79
91-92 (2000).

B.  Plaintiff's Agreement to the Arbitration Clause

Plaintiff contends that “arbitration naot be compelled under the FAA due
lack of mutual assent to the terms of dinleitration agreement because Plaintiff did

read the arbitration clause or understarat ®laintiff was agreeing to arbitratior.

(ECF No. 8 at 11).

Pursuant to California lathe “general rule” is that “one who signs
instrument which on its face iscantract is deemed to assémill its terms. A part)
cannot avoid the terms of a contract on tlegd that he or sheifad to read it beforé
signing.” Metters v. Ralphs Grocery Cd61 Cal. App. 4th 696, 701 (2008) (quotat
omitted). “[A]n exception to the general rule exists when the writing does not a
to be a contract and the terarg not called to the attention of the recipient. In su
case, no contract is formed wispect to the undisclosed ternid’ at 702 (quotatior
omitted). Plaintiff relies upowindsor Mills, Inc. v. Collins and Aikman Cor@5 Cal.

App. 3d 987 (1972), wherein the court found an arbitration provision unenforg

because it was in small print on the mmee side of a form on which a carj

> The parties agree that California lappées in deciding this issue. (ECF N
8 at 12 ECF No. 11 &t 5). PP g (
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manufacturer acknowledged receipt of yarn shipments from the yarn distributo
court stated that an offeree “is not bound by inconspicuous contractual provis
which he was unaware, contained in auinent whose contractual nature is
obvious.” Id. at 993 (citations omitted).

In this case, the Contract is entitletRetail Installment Sales Contrag
(Crumlish Decl., Ex. A, ECF N&-3), and the “contractuahture” of the document
“obvious.” Windsor Mills 25 Cal. App. 3d at 993. Plaintiff signed the front side of
Contract, and above his signature is thietang language written inapital letters an
boldface type: “YOU ACKNOWLEDGE THAT YOU HAVE READ BOTH SIDE

OF THIS CONTRACT, INCLUDING THE ARBITRATION CLAUSE ON THE

REVERSE SIDE, BEFORE SIGNING BELOW.” (Crumlish Decl., Ex. A, ECF

5-3). Onthe reverse sidetbke Contract, the arbitrationazlse is set apart from the re
of the text in a large boxith the following heading in capital letters and boldface ty
“ARBITRATION CLAUSE” and “PLEASEREVIEW — IMPORTANT — AFFECTS
YOUR LEGAL RIGHTS.” Id. The arbitration clause in the Contract is not
“inconspicuous contractual provision.'Windsor Mills 25 Cal. App. 3d at 99
Plaintiff has made no showing that anpnesentative of Defendant engaged in fr
or misrepresentation as to the terms ef @ontract or the arbitration clause. Ba
upon the record, the Court finds that tlgeeneral rule” that “one who signs 3
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instrument which on its face is a contractieemed to assent to all its terms” shaguld

apply in this caseMetters 161 Cal. App. 4th at 701 (quotation omitted).
C. Unconscionability
“Under the FAA savings clause, state ldat arose to govern issues concerr|

the validity, revocability, and éorceability of contracts gesrally remains applicable

to arbitration agreements.Kilgore, 718 F.3d at 1058 (quotation omitted). “Th
generally applicable contradefenses, such as fraud, &ss, or unconscionability, m4
be applied to invalidate arbitration agreements without contravening 8I@.]
(quotation omitted). “Under CaliforniaMa a contractual provision is unenforcea
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if it is both procedurally angubstantively unconscionableld. (citing Armendariz v

Found. Health Psychcare Servs., |[n24 Cal. 4th 83, 114 (2000)). “[T]he mare

substantively oppressive the contrairm, the less evidence of procedu
unconscionability is required to come to ttmaclusion that the te is unenforceable
and vice versa.’Armendariz 24 Cal. 4th at 114. “[T]he party opposing arbitration
the burden of proving the arbitration provision is unconscionablggins v. Superio
Court, 140 Cal. App. 4th 1238, 1249 (2006) (quotation omitted).

1. Substantive Unconscionability

ral

has

“Substantive unconscionability focuses the one-sidedness or overly hafrsh

effect of the contract term or clauseilgore, 718 F.3d at 1058 (quotation omitte
“The term [substantive unconscionabilityffeses on the terms of the agreement
whether those terms are so one-sided abaok the conscienc¢eDavis v. O’Melveny

& Myers, 485 F.3d 1066, 1075 (9th Cir. 2007) (quotation omitelrruled on othef

grounds byKilgore v. KeyBank, Nat'l Ass;n673 F.3d 947, 960 (9th Cir. 2014
Plaintiff contends that “[t]e arbitration clause is substantively unconscionable bes
it would not permit Plaintiff to vindicate his statutory rights under the TCPA, is unf
one-side, and therefore shocks the conscien€CF No. 8 at 21). Plaintiff contenc

that “[t]he arbitration clause is unfairly one-sided in favor of Defendant becaus

highly unlikely that Defendant would evene consumers on a staaction basis,” and

“[e]nforcing the arbitration clause’s clasction waiver and thus precluding a cl
action by Plaintiff here would essentialligny Plaintiff his statutory rights to se
damages under the TCPA. at 22, 24. Plaintiff contendisat “[i]t is highly unlikely
that Plaintiff would be abléo find legal representation for a single violation of
TCPA in an individual action sent to arbitrationd. at 26.

The arbitration clause in the Contratates: “Any claim or dispute is to |
arbitrated by a single arbitrator on an indival basis and not asclass action. Yo
expressly waive any right you maave to arbitrate a da action.” (Crumlish Decl
Ex. A, ECF No. 5-3). Plaintiff contenddat this “ban on class arbitration
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unconscionable under California law, but thiijument is now expressly foreclosed
Concepcionl31 S. Ct. at 1753.Kilgore, 718 F.3d at 105&ee alsdConcepcionl3l
S. Ct. at 1751 (“[C]lass arbitration, to thetent it is manufactured by [a California r
that made class action waivers unconscionabléer than consensual, is inconsist
with the FAA.”).

Plaintiff’'s contention that the single olation of the TCPA alleged in th
Complaint would cost more for an attorreyitigate than the Plaintiff could expect
recover is similar to aargument rejected by tlk®ncepciommajority. See Concepcior
131 S. Ct. at 1753 (“The dissent claimattltlass proceedings are necessar
prosecute small-dollar claims that mightetwise slip through the legal system. |
States cannot require a procedure thaheensistent with the FAA, even if it
desirable for unrelated reasonss@g also Coneff v. AT&T Corp.73 F.3d 1155, 115
(9th Cir. 2012) (“Although Plaintiffs arguedhthe claims assue in this case cann
be vindicated effectively because theywmth much less than the cost of litigati
them, theConcepcionmajority rejected that premise.gf. Am. Exp. Co. v. ltalia
Colors Rest.133 S. Ct. 2304, 2311 (2013) (“[T]he féloit it is not worth the expen:
involved in proving a statutory remedy doed constitute the elimination of thight
to pursuethat remedy. The class-action waiveerely limits arbitration to the tw
contracting parties.”).

The arbitration clause in the Contraontains a provision that Defendant “w
advance [the purchaser’s] filing, adminisipa, service or case management fee
[the purchaser’s] arbitrator or heariregfall up to a maximum of $2,500, which m
be reimbursed by decision of the arbitratothat arbitrator’s discretion.” (Crumlis
Decl., Ex. A, ECF No. 5-3). Tharbitration clause also alie the arbitrator to awar
attorney’s fees “under applicable law.td. In light of the provision requirin

by
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Defendant to advance a consumer'sitesbon fees, and the lack of evidence

demonstrating that the arbitration clause will preclude Plaintiff from vindicatin
rights under the TCPA, the Court finds tiRdaintiff has failed to meet his burden
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showing that the arbitration clausesubstantively unconscionabl&ee Green Tre
Fin. Corp, 531 U.S. at 90-91 (“It may well be thidwe existence of large arbitrati
costs could preclude a litigant such as Rapldllom effectively undicating her feders
statutory rights in the arbitral forum. But the record does not show that Randolj
bear such costs if she goes to arbitratiohe risk that Randolph will be saddled w
prohibitive costs is too speculative to justify the invalidation of an arbitr;
agreement.”) (quotation omittedfoneff 673 F.3d at 1159 (finding no substant
unconscionability in the class-action waiveamarbitration provision, and noting th
“the arbitration agreement here has number of fee-shifting and otherwi
pro-consumer provisions” which allow “aggwvied customers ... to be made wholg

bh wi
ith
ation
ve
at
Se

2");

cf. Chavarria v. Ralphs Grocery G&.33 F.3d 916, 925-26 (9th Cir. 2013) (findi

arbitration provision substantively uncoretable because of multiple “unconscion

terms,” including a cogerm that “requires that thelatrator impose significant cos

on the employee up front, regardless of therits of the employee’s claims, a

severely limits the authority of the arbitratorallocate arbitrabin costs in the award”
2. Procedural Unconscionability

“Procedural unconscionability focuses oa tactors of surprise and oppression.

Kilgore, 718 F.3d at 1059 (quotation omitted)OPpression arises from an inequa
of bargaining power that results in no reafotiation and an absence of meanin
choice,’” while ‘[s]urprise involves the exteto which the supposedly agreed-u
terms are hidden in a prolix printed fornafted by the party seelg to enforce them.’
Nagrampa v. MailCoups, Inc469 F.3d 1257, 1280 (9th Cir. 2006) (quotiigres v.
Transamerica HomeFirst, Inc93 Cal. App. 4th 846, 853 (2001)).

g
ble

[S
hd
).

ity
yful

pon

Plaintiff contends that the arbitrati clause is procedurally unconscionable

because the “arbitration agreement i®atact of adhesion where the inconspicu
arbitration clause was not called to Ridf's attention by Defendant or read
Plaintiff,” and “[tlhere isno evidence that Defendaptovided Plaintiff with the
arbitration rules for the National Arbitration Forum.” (ECF No. 8 at 18, 21).
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Plaintiff states in a declaration thhe did not negotiate the terms of the

arbitration clause, nor did he take partthe drafting of the preprinted Conta
(Sherman Decl. { 10, ECF No. 8-1). light of the Supreme Court’s decision

Ct.

in

Concepionthe Court does not find that the adive nature of the agreement weighs

strongly in favor of a finding of procedural unconscionabili@f. Concepionl31 S.

Ct. at 1750 (holding that California’®tscover Bankule” is preempted by the FAA
in part because “[t]he ruless limited to adhesion coracts, but the times in whigh

consumer contracts were anythingatthan adhesive are long past”).
Plaintiff contends that the arbitratiolause is unconscionable because Defen

did not provide Plaintiff with a copy of tlebitration rules for the National Arbitratign

Forum or the American Arbitration Association. The arbitration clause states:
may choose one of the following arbitratioganizations and its applicable rules:

National Arbitration Forum Bx 50191, Minneapolis, MN 55405-0191

dant

“Yol
he

(www.arb-forum.com), the Amaran Arbitration Association, 335 Madison Ave., Flgor

10, New York, NY 10017-4605 (www.adr.org),amy other organization that you m

ay

choose subject to our approvdou may get a copy of the rules of these organizations

by contacting the arbitrationgeinization by visiting its welite.” (Crumlish Decl., Ex

A, ECF No. 5-3). California courts have found that a degree of procgdura

unconscionability may be found when an arlidraprovision refers to arbitration rulgs,
but a copy of those rules are not provided to the individ&@&e Zullo v. Superigr
Court, 197 Cal. App. 4th 477, 485 (2011) (“Thesahce of the [American Arbitratign

Association] arbitration rules adds a bite procedural unconscionability.”). In th

S

case, the arbitration clause does not meqgthe purchaser to choose the Natignal

Arbitration Forum or the American Arbitration Association, but simply offers thosé two

organizations as options for the purchasine arbitration clause also mitigates any

small degree of procedural unconsciahgb by directing the consumer to the

organizations’ websites to obtain each organization’s rules.
As discussed above, the arbitration psowi is not hidden in the Contract; it

-11 - 13cv1986-WQH-WMc
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referenced in boldface type close to Plaintifignature line, and the clause itself is
out in a prominent fashion on the reverse sidbe one-page contract. The Court fir
that Plaintiff has failed to make an agdate showing of unconscionability necessar
render the arbitration clause in the Contract unenforceable.
D. Whether the Agreement Encompasses the Dispute at Issue
Plaintiff contends that the Motion to Compel Arbitration should be de
because the arbitration clause does notrctheemisconduct alleged. Plaintiff reli
uponlin re Jiffy Lube Internatinal, Inc., Text Spam Litigatio847 F. Supp. 2d 125

set
nds
y to

nied
0SS
3

(S.D. Cal. 2012), where the district court denied a motion to compel arbitration of :

TCPA class-action claim alleging that piaifs received unauthorized text messa
offering discount Jiffy Lube services. Thé&gration agreement at issue was allege
signed by a plaintiff when he visited onetbé defendant’s sterlocations to receiv
an oil change. The court stated that thnguage of the arbitration agreement
“incredibly broad” becauseilf purports to apply to ‘angnd all disputes’ between [tk
parties], and is not limited to disputessarg from or related to the transaction
contract at issue.’ld. at 1262. The court stated that “a suit ... regarding a tort 3
arising from a completely sefzde incident could not be forced into arbitration—s
a clause would clearly be unconscionabléd. at 1263. The court “decline[d] 1
rewrite the agreement “ to contain a “typicalit@tion, such as that the dispute at is
must ‘arise out of or relate®’ the contract,” and stated that even if the court v
willing to do so, “it is doubtful whether that language would encompass the (¢
here.” Id.

In this case, the arbitration clause ia ontract is not as broad as the provis
in Jiffy Lube The Contract states: “Any claim dispute, whether in contract, to
statute or otherwise ..., between you and us or our employees, agents, succe
assigns, whiclarise out of or relate tgour credit application, purchase or condit
of this vehicle, this contract or any réswg transaction or reteonship ... shall, at you

or our election, be resolved by neutkahding arbitration and not by a court actiop.
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(Crumlish Decl., Ex. A, ECF N&-3 (emphasis added)). Unlike the contract for a
time oil change at issue ihffy Lube the Contract in this case envisions an ong
relationship between PHiff and DefendantSee id (providing for a 59 month/5 ye:
payment term, requiring monthly payments of $199.73 by Plaintiff to Defendan

The alleged phone message that forms the basis of the TCPA claims states

calling to let you know it's the anniversaryyadur vehicle’s purchase and it's time f
another status review of your ownerskiperience.... We truly hope your vehi
continues to perform as expected, your ext&ons with our team remain positive, 3

ne-
Ding
AT

t).
¥
or
Cle
nd

your overall ownership experience is ggiwell. If you haveany questions

r

concerns, we encourage you to contact tecty....” (Ibey Decl. 1 4, ECF No. 8-2).
The Court finds that Plaintiff’s TCPA claimslate to his Contract with Defendant, apd,

accordingly, are subject to arbitratidhee Moses H. Cone Memorial Hosp. v. Mergury
Constr. Corp,460 U.S. 1, 24-25 (1983) (“any doubtscerning the scope of arbitrahle

iIssues should be resolved in favor of arbitratioinula, Inc. v. Autoliv, Inc175 F.3d

716, 720 (9th Cir. 1999) (“[A]n arbitratiotlause containing the phrase ‘any and all

disputes arising under the arrangementsesoptated hereunder’ must be interpr

liberally.... To require arbitteon, Simula’s factual allegi@ns need only ‘touch matter
covered by the contract containing thdiation clause and all doubts are to
resolved in favor of arbitrability.”) (citations omitted).

V.  Conclusion

IT IS HEREBY ORDERED that theMotion to Compel Arbitration i$

GRANTED. (ECF No. 5). The Complairg dismissed without prejudice and t
parties are ordered to proceed to adbibn in accordance with the terms of |
arbitration clause in the Contract.

DATED: January 2, 2014

it 2. @m
WILLIAM Q. HAYES
United States District Judge
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