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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

DARICK DABISH, Individually and on .
Behalf of All Others Similarly Situateq ©2s€ NO.: 13-cv-2048-BTM-DHB

Plaindf, ORDER DENYING DEFENDANT’S
VS. MOTION TO TRANSFER VENUE

INFINITELABS, LLC,
Defendant.

Defendant Infinitelabs, LLC, has maVvéo transfer this case from the
Southern District of California to thdiddle District of Florida pursuant to 28
U.S.C. § 1404(a). For the following rems, Defendant’'s motion is DENIED.

. BACKGROUND

Defendant is a Florida limited liabilityompany with its principle place of

business in Orlando, Florida. T*defendant manufactures, markets, advertises,

sells, and distributes the dietary supplentérftnite Labs Pro Tribulus,” which is
used to enhance testosterdewels and muscle developniefif 1, 3, 8. The sole
ingredient is Tribulus Terrestris. {Befendant is authorized to do business in

California and is doing so. § 30. Allcsions regarding the formulation,

marketing, and packaging Diefendant’s products are nwat Defendant’s offices

1Unless otherwise noted, all facts herein are taken from the Complaint and a|
citations are references paragraphs of the Complaint.
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in Orlando. (Motion to Dismiss, Decldian of SiaMack Alavi (“Alavi Decl.”) 1
5). All documents and personnel relatioghe formulation, marketing, and
packaging of Defendant’s products aredted in Orlando. (Alavi Decl. {9 6-7).
Bodybuilding.com is an online retailef Defendant’s gpplement. Y 4.
Defendant provides Bodybuilding.com andertonline retailers with advertising
and marketing language and label imaigests Pro Tribulus supplement.q 5.
Plaintiff alleges that Defendant also selis supplement through brick and mort
retailers throughout the United States.  28.
Plaintiff is a resident of San Diego County, California. { 29. In May 201
Plaintiff was in San Diego when Ipeirchased Defendant’s product from
Bodybuilding.com.  29. Plaintiff allegéisat Defendant uses several false,
fraudulent, misleading, unfair, aeceptive claims on its website and
Bodybuilding.com. 1 18-19. Plaintiff reviewed the product’s labeling and
marketing material and relied on bathdeciding to purchase Defendant’s
supplement. 11 32-33. Plaintiff allegbat, absent Defendant’s false and
misleading advertising, he would not hguachased Defendantsoduct. § 49.
Plaintiff alleges that Defendant’sl$a claims can be divided into two
categories: claims regarding enhantestosterone production and claims
regarding increased muscle mass. Regangisipsterone, defendant claims that
supplement provides “Advanced LHd@uction Support,” and will “Support
Natural Testosterone Proction,” and “Support LH Production.” I 36; Exhibits
B. Regarding muscle mad€3efendant claims that its supplement will “Increase
Lean Muscle Naturally,” provides “Growi& Recovery,” and is “The Athlete’s
Performance Aid.” 1 41; Exhibit, B. Plaintiff contendshat both sets of claims
are contrary to medical studies amimals and humans. {1 37-40, 42-44.
Plaintiff subsequently sued Defemdaindividually and on behalf of a
putative California and national classsasing claims for violations of the

California Business and Professions Cod& 200 et seq.; California Civil Code
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1750 et seq.; California Business and Professions Code § 17500 set seq.; ar
breach of express warranty. féerdant now moves that thisise be transferred to
the Middle District of Florida. Plaintiff opposes the motion.
. LEGAL STANDARD
28 U.S.C. § 1391(b) provides:

[a] civil action may be brought in--

(1) a judicial district in whiclany defendant resides, if all
defendants are residents of th&ate in which the district
Is located;

(2) a judicial district in whib a substantial part of the
events or omissions giving rise the claim occurred, or a
substantial part of property that is the subject of the
action is situated; or

(3)if there is no districtin which an action may
otherwise be brought as provided in this section, any
judicial district in which ay defendant is subject to the
court's personal jurisdiction with respect to such action.

However, even where venigproper, a discretionary transfer may be

sought under 28 U.S.C. 8§ 140%(df]or the convenience oparties and witnesses

Py

in the interest of justice, a district counay transfer any civil action to any other
district or division where it might have been brought or to any district or divisi
to which all parties haveonsented.” See 28 U.S.£1404 (1948 Revision Notes
(Section 1404(a) “was drafted in accande with the doctrine of forum non
conveniens, permitting transfer to a more convenient forum, even though the
IS proper.”).

In determining whether transfer is appriate in a particular case, courts

consider several factors:

)

on

venue
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(1) the location where the lewant agreements were
negotiated and executed, (2) the state that is most
familiar with the governing law, (3) the plaintiff's choice
of forum, (4) the respectivparties' contacts with the
forum, (5) the contacts relatirig the plaintiff's cause of
action in the chosen forun{p) the differences in the
costs of litigation in the two forums, (7) the availability
of compulsory process to compel attendance of unwilling
non-party witnesses, and (8etkase of access to sources
of proof.

Jones v. GNC Franchising, Inc., 21Bd& 495, 498-99 (9th Cir. 2000); accord
Decker Coal Co., 805 F.2d at 843. Theden of showing that transfer is
appropriate rests on theowing party. Commodity Futures Trading Comm'n v.
Savage, 611 F.2d 270, 279 (9th Cir. 1979).
1. DISCUSSION
The Court is satisfied that both theushern District of California and the

Middle District of Florida are appromte venues for this action because “a
substantial part of the events or omissigivéng rise to the claim occurred” in
each district. 28 U.S.C. § 1391(b)(2).

Defendant has moved to transfeistbase from California to Florida
pursuant to 28 U.S.C. § 1404(a), whicHindended to place discretion in the
district court to adjudicate motions foatrsfer according to an individualized,

case-by-case consideration of conveniearue fairness.” Stewart Org., Inc. v.

Ricoh Corp., 487 U.S. 22, 23 (1988) (internal quotation marks and citation
ommitted). The Court will consider eachtbke Jones factors and their applicatig
on these facts. See 211 F.3d at 498-99.

(1) The location where the relevant@ements were negotiated and exect

While this factor is probative in contract disputes, Plaintiff has not allegg
breach of contract in this aasThe Court finds that thfactor is inapplicable on
these facts and thus neutral -- it neither weighs in favor nor against transfer t
Middle District of Florida.
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(2) The state that is most familiar with the governing law

Plaintiff's complaint states clainer relief under California law. This court

Is presumably more familiar with the Califoa law than a court in Florida will be.

While “other federal courts are fully capalmf applying California law,” Foster .

Nationwide Mut. Ins. Co., (N.D. Cal. 20Qhe Ninth Circuit has recognized thg

there is a heightened “interest in having thal of a diversitycase in a forum that

is at home with the law that must govéine action,” Decker Coal Co., 805 F.2d

843. Accordingly, the Court finds thtis factor weighs against transfer.

(3) The plaintiff's choice of forum

Generally, plaintiff's choice of foruns afforded considerable weight, but
“when an individual brings a derivatigiit or represents a class, the named
plaintiff's choice of forum is given ks weight.” Lou vBelzberg, 834 F.2d 730,
739 (9th Cir. 1987). In this case, Plaintiff has chosen to bring suit in the Sout

District of California, and his choice cannot be ignored or lightly set aside. THh

Court finds that this factor weighs agditrensfer. However, because Plaintiff ig
purporting to represent a national class,dhoice is entitled to less deference tf
it would be under other circumstance.

(4) The respective partiantacts with the forum

Defendant appears to have limitexhtact with the Southern District of
California. While its principle place of bugss is Orlando, Florida, it is authoriz
to conduct business in Califua. Defendant is produ and selling products vig
the internet and retails stores throaghthe nation, including California.

Plaintiff's contact with the Middle Birict of Florida appears to be non-
existent. Neither party has alleged tR&intiff has any connection to Florida
beyond buying a product online supplied by a Florida company.

Having considered both parties consaeith each potential forum, the Cou

finds that this factor weighs against transfer.

14

—r

at

hern

e

lan

ed

rt




© 00 N OO O b~ W N P

N D NN NNNNDNRRRRRRER R R B R
© N O O Bh WO NP O © 0 N O 0o M W NP O

(5) The contacts relating to the plaff\$i cause of action in the chosen foru

Defendant’s contacts with the Southéistrict of California relating to this
claim include Defendant’s online markegi, which Plaintiff viewed in this
District, and Defendant’s sale of its supptamto Plaintiff, who is a resident of
this District. To the exteribefendant’s advertising arnabels were deceptive, paf
of the deception occurred in this Distrivhen Plaintiff viewed Defendant’s
representations and relied on them inidimg to purchase Defendant’s product.
Moreover, California has a compelling irgst in protecting its residents from
false, deceptive, or misleading advertising.

However, this action also relatesRlorida, where Diendant’s allegedly
deceptive advertising and matikeg were developed. Florddhas a clear interest i
regulating the conduct of its corporations.

On balance, the Court finds that whiteere are connections to both states
and both states have an interest in this case arising from those connections,
California’s connections and interestsgominate. The Court concludes that thi
factor weighs against transfer.

(6) The differences in the cesdf litigation in the two forums

The parties have not raised this issutheir briefing and the Court assume
that the costs of litigation will be compataln both districts. Accordingly, the
Court finds that this factor is neutral.

(7) The availability of compulsory pcess to compel attendance of unwilli

non-party withesses

Neither party has suggested the existeof non-party witnesses who will b
relevant to the outcome ofishcase. The Court finds thihis factor is neutral.

(8) The ease of access to sources of proof

Defendant contends that all releva@ocuments under its control are in
Florida. But Defendant has not showattdocuments likely to be sought in

discovery can only be produced with ditfity. Most relevant documents are likg
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to have electronic copies or be capaiflbeing copied and electronically produd
with minimal burden.

Defendant also argues that its employwesk and reside in Florida and th
being forced to testify in Californiaauld be unduly burdensome. There is som

merit to this argument, but the burderisnodern cross-cotry air travel are

familiar to many and do not substially impact the Court'analysis of this factor}

Moreover, if the case were transferted-lorida, the burden of cross-country

travel would merely be shéd from Defendant to Plaiff and any other withesse

from the California class. Acedingly, the Court finds that this factor is neutral.
V. CONCLUSION

Having considered each of the Jonesdeg;tthe Court finds that Defendar]

has not met its burden of establishingtttransferring this case to the Middle
District of Florida would be substantially more convenient for the parties or sg
the interests of justice. “When the tragrgfe forum is no more convenient than t
chosen forum, the plaintiff's choice shouldt be disturbed.” In re Volkswagen ¢
America, Inc., 506 F.2d 376, 384 (8#ir. 2007). Accordingly, Defendant’s
motion to transfer this case teetMiddle District of Florida i©ENIED.

IT IS SO ORDERED.

DATED: September 2, 20:

United States District Court
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