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Doc. 12
UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA
TANIA ZAMBRANO, an individual, Civil No. 13¢cv2107-WQH-WMC

Plaintiff, ORDER
VS.

CARMAX AUTO SUPERSTORES,
LLC, a Vlr%lnla Corporation;
CAPITAL ONE, N.A., a business
entity of unknown form; SAFECO
INSURANCE COMPANY OF
AMERICA, a New Hampshire
Corporation; and DOES 1 through 75
inclusive,

Defendants

HAYES, Judge:

The matters before the Court are the Motion to Dismiss for Failure to S

tate

Claim pursuant to Federal Rule of TifProcedure 12(b)(6) (ECF No. 5), and the
Motion to Strike Portions of Plaintiff's Complaint pursuant to Federal Rule of

Procedure 12(f) (ECF No. 6) filed by Defendants.
l. Background

On July 26, 2013, Plaintiff Tania Adrano initiated this action again
Defendants CarMax Auto Superstores, L{ZCarMax”), Capital One, N.A. (“Capitg

One”), and Safeco InsuranCempany of America (“Safe€pby filing the Complaint

in the Superior Court of California, @oty of San Diego. On September 10, 20

Defendants removed the action to this Court. (ECF No. 1).
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On September 16, 2013, Datlants filed the Motion to Dismiss for Failure
State a Claim pursuant to Federal Rul€ofil Procedure 12(b)(6) (ECF No. 5), a

the Motion to Strike Portions of Plaintiff@omplaint pursuant to Federal Rule of Civil

Procedure 12(f) (ECF No. 6). On October 14, 2013, Plaintiff filed a respor
opposition. (ECF No. 10). On October 2013, Defendants filed a reply. (ECF N
11).
1. Allegationsof the Complaint

CarMax makes extensive uselo¢ term “certified” ints sales, promotions, ar

advertising. (ECF No. 1-2 1 19). CarMagscribes the vehiclassells as “CarMax

to
d

—

1Se I

0.

1d

Quality Certified,” and describes the irgpion it performs on vehicles as “Carl\/l]ax
t

Quality Inspection,” or “CQL."Id. Plaintiff relied on CarMass representations that
vehicles had undergone a 25-poirgpaction and were “Certified.ld. § 15.

On March 2, 2012, Plaintiff purchasa@007 Volkswagon Passat from CarM
Id. 1 16. Plaintiff received a “generirspection certificate” — the CarMax Certifi
Quality Inspection (“CQI”) Certificateld. 1 17, 22. The CQI Certificate states, “T|

S

AX.
d
his

U

Is to certify that this vehicle has passed the rigorous CarMax Certified Quality

Inspection.” Id. § 39. It is CarMax’s stated corporate policy to provide a
Certificate, which is a “generic list @omponents that were purportedly inspec
without disclosing the results of the inspectiond. § 22. Further, “it is CarMax’

stated corporate policy to hide the CQI Ceréfe inside the glove-box of the vehiclé.

Id.

CQI
ed,
S

1%

CarMax did not provide Plaintiff with completed inspection report indicating

all components inspected prior to salering the sale, or after the sald. 1 20.

CarMax “actively suppressed and conceé#bedesults of its vehicle inspection.

Id. 1 23. “Itis CarMax’s stated corporaigicy that, during the inspection, a ‘CQI/C(
Checklist’ is filled out.” The Checklist ithe authentic record of the certificatis
inspection. “It is CarMax’s corporate Ipry to destroy the ‘CQI/CQI Checklist’ i

contravention of 1¥.C.R. 2.72.00, 13 C.C.R. 202.and CNCDA best practices.
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Id. § 23. On information and belief, theQOCQI Checklist” for Plaintiff's vehicle

was destroyed. Id. { 24. *“... CarMax does nqgirovide consumers with ar
documentation regarding its inspection otdicle — it destroys these documentsl”
1 25.

CarMax’s CQlI certificate “does not merialize CarMax’s ‘CQI/CQI Checklist
because the CQI certificate is a generimrfpand includes mechanical systems |
were impossible to check or certify becatlssy do not exist on Plaintiff's vehicle.g.
‘Manual (starts with clutch only)*Clutch operation (manual trans)’).fd. T 26.

Plaintiff was damaged by CarMax’s conducthe following ways. First, sh
“received less than she paid for.Id.  27. Plaintiff paid for a certified 20C
Volkswagon Passat. “What Plainti#aeived was an uncertified 2007 Volkswag
Passat.” Second, Plaintiff was damagedause “she suffered opportunity costs
to CarMax’s misrepresentationdd. § 30. Plaintiff relied on CarMax’s representatig
that the vehicle was “Certifig” and these misrepresentations “diverted Plaintiff fi
finding an authentic ‘Certifd pre-owned vehicle.ld. Third, Plaintiff was damage
by “CarMax’s fraudulent concealment ofethrue condition othe vehicle and it
representations regarding the inspection of the vehidte .| 31.

Almostimmediately after purchasing t&hicle, Plaintiff experienced probler

with the vehicle. First, theraconditioning routinely went outd. § 32. By Septembe

2012, the vehicle would not start and was “undrivablé.” This was the first of si;
occasions requiring Plaintiff to contact AAA roadside assistankte. Plaintiff
contacted CarMax, and CarMaxddner to take her car ooVolkswagon dealership fc
repair.ld. The last time that Plaintiff took heehicle to a Volkswagon dealership, S
was told there was “an intermittent chadyaining the battery and an alternatolid.
1 33.

On May 30, 2013, Plaintiff went t€arMax in San Digo and spoke witl
Michael Proctor about the problems with her vehitte.J 34. Proctor stated that t
defects were not CarMax’s issue becdiisey weren't pre-existing issuesld. ®
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Complaint asserts the following causes of@ct{1) violation of California’s Consumeg

Legal Remedies Act (“CLRA”), Cal. Civ. Code 88 17(seq, seeking equitable ar

injunctive relief as to all Defendants ext&afeco; (2) violation of the Song-Bevef
Consumer Warranty Act, Cal. Civ. Code 88 1#Beqas to all Defendants excelpt

Safeco; (3) Fraud and Deceit as to alfdhelants except Safeco; (4) violation
California’s Unfair Competition Law (4JCL"), Cal. Bus. & Prof. Code 88 172@dseq.
as to all Defendants except Safeco; yl)lation of Vehicle Code § 11711 as
Defendant Safeco only.
[I.  Motion to Dismiss

A. Standard of Review

Federal Rule of Civil Procedure 12(b){&rmits dismissal for “failure to sta

a claim upon which relief can be granted.” ARdCiv. P. 12(b)(k Federal Rule of

Civil Procedure 8(a) provides that “[a]galding that states a claim for relief m
contain ... a short and plain statement ef¢laim showing that the pleader is entit
torelief.” Fed. R. Civ. P. 8(a)(2). 8issal under Rule 12(b)(& appropriate wher
the complaint lacks a cognizable legal themrgufficient facts to support a cogniza

legal theory.See Balistreri v. Pacifica Police Dep301 F.2d 696, 699 (9th Cir. 1990).

“[A] plaintiff's obligation to provide tle ‘grounds’ of his ‘entitle[ment] to relief
requires more than labels and conclusiamsl a formulaic recitation of the eleme
of a cause of action will not doBell Atl. Corp. v. Twomb|y650 U.S. 544, 555 (2001
(quoting Fed. R. Civ. P. 8(a)). “Torsiwwe a motion to dismiss, a complaint mi
contain sufficient factual matter, acceptedirag, to ‘state a claim to relief that
plausible on its face.”Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (quotimigrombly
550 U.S. at 570). “A claim has facial p&ility when the plaintiff pleads factu
content that allows the court to draw thasonable inference ttlihe defendant is liabl
for the misconducalleged.” Id. (citation omitted). “[T]he tenet that a court m
accept as true all of the allegations contadimea complaint is inapplicable to leg
conclusions. Threadbarecitals of the elements of a cause of action, supports
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mere conclusory statements, do not suffickel.” (citation omitted). “When there a
well-pleaded factual allegations, a cowhould assume their veracity and tf
determine whether they plausibly gitrge to an entitlement to reliefld. at 679. “In

sum, for a complaint to survive a motiordismiss, the non-conclusory factual conte
and reasonable inferences from that contanist be plausibly suggestive of a cldi
entitling the plaintiff to relief.”"Moss v. U.S. Secret Servié&2 F.3d 962, 969 (9th Cir.

2009) (quotations omitted).
Claims sounding in fraud or mistakaust additionally comply with th
heightened pleading requirements of Fatd&ule of Civil Procedure 9(b), whig

en

L4

nt,

=

D

h

requires that a complaint “must state wptrticularity the circumstances constituting

fraud or mistake.” Fed. R. Civ. P. 9(Rule 9(b) “requires ... an account of the tin
place, and specific content of the false espntations as well as the identities of

parties to the misrepresentation&tvartz v. KPMG LLP476 F.3d 756, 764 (9th Cir.

2007) (quotation omittedgee also Vess v. Ciba-Geigy Corp. USA7 F.3d 1097

ne,
the

=

1106 (9th Cir. 2003) (averments of fraud shbe accompanied by “the who, what,

when, where, and how of the misw@uct charged”) (quotation omitted).

B. CLRA,UCL, and Fraud Claims

The CLRA “proscribes specified ‘unfair methods of competition and unfsa
deceptive acts or practices’ in transactiomshe sale or lease of goods to consume
Daugherty v. Am. Honda Motor Cal44 Cal. App. 4th 824 (Cal. Ct. App. 20d
(quoting Cal. Civ. Code 8§ 1770(a)). Swatis and practices include representing
goods have characteristics that they doheote, Cal. Civ. Code 8§ 1770(a)(5), 8
representing that goods are of a particstandard, quality, or grade, if they are
anotherjd. 8 1770(a)(7). Conduct that is “likely to mislead a reasonable const

violates the CLRA.Colgan v. Leatherman Tool Grd.35 Cal. App. 4th 663 (Cal. Ct.

App. 2006) (citation omitted).
Under the UCL, any person or entity thats engaged “in unfair competition m
be enjoined in any court of competenigdiction.” Cal. Bus. & Prof. Code 88 172C
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17203. “Unfair competition” inludes “any unlawful, unfair or fraudulent business

or practice and unfair, deceptiwetrue or misleading advertisingltl. § 17200. The

UCL's “coverage is sweeamy, embracing anything that can properly be callg
business practice and that at aene time is forbidden by lawCel-Tech Commc'n
Inc. v. L.A. Cellular Tel. Co20 Cal.4th 163, 973 P.2d 527, 539 (Cal.1999) (inte

guotations and citation omitted). The UCésentially “borrows violations of other

laws and treats them as unlawful practices that the unfair competition law
independently actionableld. at 539—-40 (internal quotations and citation omitted
The elements of a fraud claim in Califidat are: (1) misrepresentation (fa
representation, concealment, or nondisclosure); (2) knowledge of falsity (or “scie
(3) intent to defraud, i.e., taduce reliance; (4) justifiable reliance; and (5) resul
damage.Lazar v. Superior Coust12 Cal. 4th 631, 638, 990 P. 2d 981 (1996).
establish a cause of action for fraud a pl#imiust plead and prove in full, factuall

and specifically, all of the elemesof the cause of actionConrad v. Bank of America

45 Cal. App. 4th 133, 156 (1996). There nhesa showing “that the defendant therg¢
intended to induce the plaintiff to act tes detriment in reliance upon the fa
representation” and “that the plaffitiactually and justifiably relied upon th
defendant’s misrepresentatioraicting to his detriment.ld. “The absence of any of
of these required elements will preclude recovelyilhelm v. Pray, Price, William
& Russel] 186 Cal. App. 3d 1324, 1332 (1986). Claims for fraud must meet F¢
Rule of Civil Procedure 9(b)’s Ightened pleading requirementgess v. Ciba-Geig
Corp. USA 317 F.3d 1097, 1106 (9th Cir. 2003).

In this case, the Compldistates claims under the CLRA and the UCL, as
as a claim for fraud, based violation of California Vhicle Code § 11713.18(a)(6) fi
wrongfully labeling Plaintiff's vehicle a&ertified,” and false representations ab
the quality of the vehicle. (ECF No. 10 at 6).

1. Violation of California Vehicle Code Section 11713.18(a)(6)

Plaintiff contends that CarMax violated the California Vehicle C
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§ 11713.18(a)(6) by labeling Phauff's vehicle as “Certified” on the grounds th
CarMax did not provide Plaintiff with a oapleted inspection repoindicating all the
components inspected prior to, during, or ahersale of the vehicle. (ECF No. 1-2
17, 18). Plaintiff contends that this \aés the CLRA and the UCL, and constitu
fraud. (ECF No. 10 at 6).
Defendants contend thédie Complaint improperly asserts that Vehicle Cog
11713.18(a)(6) creates “an expansive duty tdasscdetailed pre-satepair history,”
when the Vehicle Code does moeate such a duty. (EQ¥0. 6-1 at 18). Defendan
contend that the Complaint alleges @@t to support a claim that CarMax has
complied with the requirements of § 11713.18(a)(6).
California Vehicle Code § 11713.18(a)(6) provides:
It is a violation of this code for &éhholder of any dealer’s license issued
under this article to advertise foine sale or sell a used vehicle as
‘certified’ or use any similar desctipe term in the advertisement or the
sale of a used vehicle that implies trehicle has been ¢died to meet the
terms of a used vehicle certlflcatlomg;am if ... [P_]rlorto sale, the dealer

fails to provide the buyer with a cotefed inspection report indicating all
the components inspected.

A violation of § 11713.18(a){6is actionable under the CLRA and the UCL. C

Vehicle Code § 11713.18(b).
In this case, the Complaint states tGatMax provided Plaintiff with a CarMa
Certified Quality Inspeatin (“CQI”) Certificate. Id. 1 17, 20. The CQI Certifica

states, ‘This is to certify that this wele has passed the rigorous CarMax Certifi

Quality Inspection.’ld. 1 39. The Complaint statestlthe CQI Certificate “provide[s
a generic list of components ... thatre purportedly inspected...1d. 1 82. Plaintiff
contends that the CQI Certificate’s “gemétist of components inspected and incluc
“mechanical systems that were impossibletteck or certify becae they do not exis
on Plaintiff's vehicle ¢.g, ‘Manual (starts w/ clutchn only)’, ‘Clutch operation
(manual trans)’).”Id. § 26. However, the Complaidoes not allege any facts th
demonstrate that the CarMax CQI Certifeat not a “completed inspection rep

at

ikl
tes

le 8

Tt

S
not

at
DIt

indicating all the components inspected 11713.18(a)(6). Section 11713.18(a)(6)
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does not preclude the use of a generic fored digsr many different vehicles. The Court

finds that the Complaint does not set fortffisient facts to showvthat the CarMax CQ
Certificate does not meet the requirements of § 11713.18(a)(6).
2. False Representations About the Quality of the Vehicle
Plaintiff further contends that CarMax made false representations abo
quality of the vehicle. (ECF No. 10 &). The Complaint alleges eleven fa
representations made by CarMax regardingétecle and its inspection. (ECF No.

ut th
se
1_

2 1 48). The majority of the alleged misregentations relate to CarMax’s use of the

term “Certified” and failing tgprovide an inspection repord. (misrepresentations
3,4,5,6, 8,9, 10). Adiscussed above, Plaintiff has fal® allege facts sufficient
show that the CQI Certificate was not ddaeport pursuantto 8 11713.18(a)(6).

a result, Plaintiff has failed to allege ti@drMax made misrepsentations regarding

its use of the term “Certified” and itilure to provide an inspection repq
(misrepresentations 2, 3, 4, 5, 6, 8, 9, 10).

Plaintiff's remaining allged misrepresentations concern CarMax’s inspecti
the vehicle. Plaintiff contends that G&ax made the following misrepresentation

(1) misrepresenting that the vehicle had been subject to a thorou&gIlZS-

gomtln_spection; ... (7) Oninformat and belief, destroying the CQI/

hecklist after the %I/C%I msi)ectlon took place’in violation of 13
C.C.R. 272.000 and 13 C.C.R. 272.02(11) Actively concealing and
suppressing the results of the \adiinspection when it has a duty to
disclose those results.

D

0
AS

It

bn of

)

(ECF No. 1-2 at 13). To plead sutdise representations, which sound in fraud,

Plaintiff must meet the heightened pleading standards of Federal Rule of
Procedure 9(b), which “requires ... an accafrihe time, place, and specific conté
of the false representations as well #ee identities of the parties to t
misrepresentations.”Swartz v. KPMG LLP476 F.3d 756, 764 (9th Cir. 200
(quotation omitted)see also Vess v. Ciba-Geigy Corp. USE/ F.3d 1097, 1106 (94
Cir. 2003) (averments of fraud must be anpanied by “the who, what, when, whe
and how of the misconduct atged”) (quotation omitted).
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the basis for Plaintiff's belief. When affations are made on infaation or belief, “g
plaintiff must provide, in great detail, dle relevant facts forming the basis for
belief.” In re Silicon Graphics, Inc. Sec. Litjdl83 F.3d 970, 985 (9th Cir. 1999).

her

The Complaint fails to allege all elevamsrepresentations and violations wjith

sufficient particularity to meet the heightened pleading standards of Rule 9(b).
3. Damages
Actual damages are a necessary elemweany claim under the CLRA, the UC
and any fraud claim. Accordingly, if a phaiff cannot establish that she suffered ac
damages, she does not have standing tg@iCLRA, UCL or fraudlaim. Plaintiff
contends that she was damaged by CarMeotsluct in three ways. (ECF No. 1-2

that “a component of [her] damages is thfference in value between a Certified 2(
Volkswagon Passat and an uncextif2007 Volkswagon Passatld. However, the
Complaint does not allege sufficient factsbmw that CarMax’s CQI Certification wi
invalid, or that the vehicle Plaiiff purchased was uncertified.

Second, Plaintiff contends that shéfsred opportunity costs because CarMa

representations diverted her from findingaathentic “Certified” pre-owned vehicle.

Id. 1 30. However, the Complaint does not allege sufficient facts to show th
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vehicle was not a “Certified” pre-owned vehicle.

Third, Plaintiff contends that shwas damaged by “CarMax’s fraudulg
concealment of the Passat and its representations regarding the inspectiol
vehicle.” Id. 1 31. As discussed above, the Complaint fails to meet the heigl}
pleading standards of Rule 9(b), and ®tiéi has not sufficiently alleged CarMax
fraudulent concealment or false representations.

The Complaint fails to adequately plead actual damages for Plaintiff's c
under the CLRA, the UCL, and for fraud. & €omplaint also fails to plead clair
under the CLRA, the UCL, anfbr fraud with sufficient particularity to meet tl
heightened pleading standards of Rule 9(b).

C. Implied Warranty of Merchantability Claim

Plaintiff contends that CarMax provided her with a “30 day/1,000 mile ex
and implied warranty” when she purchasedvaticle. (ECF No. 1-2  62). Plaint
contends that the vehicle she purchasedwas delivered to Plaintiff with seriol
defects and nonconformities, including but not limited to a defective
malfunctioning engine and charging systend: § 63. Plaintiff contends that the

defects to the warranty marsted themselves within tiplied and express WarranLy

periods, and substantially impadt the use, value, and/ofesy of the vehicle, and th
CarMax therefore violated the Song-BeveZlgnsumer Warranty Act, Cal. Civ. Cod
§ 1792 (“Song Beverly”)Id. 1 64.

Defendants contend that Plaintiff failsstate a claim for leach of the implieg
warranty of merchantability because the Compliiits to plead facts to show that t
vehicle was unusable for its purpose, now oirdpthe first three months of ownersh

Nt
1 of
1tene

S

Dress
ff
IS
and
se

t
e.

E——

he
p.

(ECF No. 6-1 at 15-16). Defendants carat¢he facts alleged in the Complaint show

that Plaintiff experienced no problems until six months after purchasing the vg
which was after the express and liag warranty perioddad expired.ld. at 16-17.

Song-Beverly provides in pertinent part: “Unless disclaimed in the ma
prescribed by this chapter, every salecohsumer goods that are sold at retai
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[California] shall be accongmied by the manufacturer’séthe retail déer’'s implied

warranty that the goods are merchantable.” Cal. Civ. Code § 1A9%eneral, the

warranty of merchantability ensures that goods are fit “for the ordinary purpo
which such goods are usedviexia v. Rinker Boat Cpl174 Cal. App. 4th 1297, 13(

14

se fo
)3

(2009). Under Song-Beverly, “the duiati of the implied warranty for used goqgds

extends only up to three months after passhfrom a distributer or retail selleMlui
Ho v. Toyota Motor Corp931 F. Supp. 2d 987, 992-98.D. Cal. 2013). An impliec
warranty of merchantability does not promasperfect or eveproblem-free vehicle -

it only assures the buyer that the car willest function for its intended purpose.

American Suzuki Motor Corp. v. Superior Co7 Cal. App. 4th 1291, 1295 n.

(1995). It “does not impos general requirement that the goods precisely fulfill
expectation of the buyer. Instead it provides for a minimum level of qualidy.At
1295-96. To be reasonably suited for its ordingse, a vehicle need not be perfec
every detail so long asfiinctions. Keegan v. Am. Honda Motor C838 F. Supp. 2
929, 943-45 (C.D. Cal. 2012).

The Court finds that Plaintiff has not saféntly pled facts to support a claim tf
CarMax breached its implied warrantilaintiff purchased #nvehicle from CarMa)
on March 2, 2012. The Complamlleges that shortly aftpurchasing the vehicle, sf
experienced problems with the air conditiogni (ECF No. 1-2 1 32). The Compla
does not state precisely when these probleegan to occur. Plaintiff does not alle
that she experienced any problems with the usability of the vehicle until Septs
2012, when “the vehicle would nstart and was undrivableltl. September, 2012

the

tin

j -

1at
(
e

nt
ge
pmbe
S

six months after Plaintiff purchased thiehicle — three months after the impli

d

warranty period expiredSeptember, 2012 is outside the “30 day/1,000 mile express

and implied warranty” that Plaintiff statehe received from CarMa The Complain
fails to allege sufficient facts to suppartlaim that CarMax has breached its imp
warranty of merchantability.

D. VehicleCode § 11711 asto Safeco
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Plaintiff contends that CarMax obtatha surety bond from Defendant Safe

in the amount of $50,000. (ECF No. 1-200). Plaintiff contends that pursuant
California Vehicle Code § 11711, Safeit® liable under the bond to CarMax, bag
on the fraud of CarMax, in the amounttbé purchase price of the vehicle..ld. 1

14

co
to
ed

106. The Court finds that the Complafaiis to allege that CarMax committed ahy

fraud, and therefore Plaintiff's claim undéehicle Code 8§ 11711 must be dismiss
[11. Motion to Strike

ed.

Defendants moves to strike various tpmrs of the Complaint as redundant,

immaterial and/or contrary to law pursuaémt~ederal Rule ofivil Procedure 12(f)
(ECF No. 6-1 at 9). Because the Court dez®s the Complaint in its entirety, t
Motion to Strike is denied as moot.

V. Conclusion

he

IT IS HEREBY ORDERED that the Mon to Dismiss (ECF No. 5) i

GRANTED, and the Motion to Strike (ECNo. 6) is DENIED as moot. The
Complaint is DISMISSED in its entirety vimbut prejudice. Plaintiff shall file any

motion for leave to amend Complaint withinrti (30) days from the date this Or
is filed.

DATED: January 21, 2014
G idion 2. A

WILLIAM Q. HAY
United States District Judge
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