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nmar lll, LLC et al

THOMAS C. HEBRANK, Federal

Equity Receiver,

V.

LINMAR III, LLC, a California
limited liability corporation; and Does

1-25,

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

Do

Case No0.:13-cv-02180GPGJMA

plaintiff,| ORDER APPROVING RECE/ER'S

FINAL ACCOUNT AND REPORT,
EXONERATING RECEIVER'S BOND
APPROMNG DISTRIBUTION OF FUNDS
HELD BY POSFJUDGMENT RECEIVER,;
EXONERATING POSFJUDGMENT
RECEIVER'S BOND; AND

Defendars.| DISCHARGINGPOSTJUDGMENT

RECEIVER.

[ECF No. 80

Before he Court is th&homas C. Hebrank (“HebranK or “Receivet) motion to

approve thepostjudgmentreceivetsfinal account and report; approgstributionof

1

13-cv-021806GPGIMA

Dockets.Justial

c. 85

com


https://dockets.justia.com/docket/california/casdce/3:2013cv02180/424053/
https://docs.justia.com/cases/federal/district-courts/california/casdce/3:2013cv02180/424053/85/
https://dockets.justia.com/

O© 00 N o o b W N B

NN NN NNNDNRRRR R R R R R R
~N o o DN DO N R OO 00 N oYy 01T NN RO

)
o]

funds held by pogudgment receivergxoneratg@ostjudgment receivés bad; and
discharge pogudgment reeiver. ECF No. 80.Counsel for LinMar IlI, Philip Dyson
(“Dysor?), filed anoppositionon July 18, 2019. ECF No. 82. A reply was filedJoiy
26, 2019. ECF No. 83.
BACKGROUND

The Qourt-appointedlames S. Lowe“Lowe”) as posjudgment receiveon June
3, 2015 ECF No.48. Lowe completed the sale of tHanMar IIl property on Decembel
31, 2018 and filed his Final Account and Report on Marct®$92 ECF No. 74The
instantdisputebetweerthe Receiveand Dysorcenters on the distribution afie $43,450
in fundsremaining in thepostjudgment receivershigccount

This case arises out ofSacurities Exchange Commissidt8EC’) action,SEC v.
Schooler et al., Case No. 3:12v-2164GPGJMA (S.D. Cal.) wherein the Court

authorized th&eceiverto pursue enforcement of promissory notes executed by LinMar

lll, LLC (“LinMar”). LinMar, while under the aatrol of Louis Schoolergranted a
second deed of trust on the properntyned by LinMar(*“LinMar Property) to Dysonin
order tosecureattorney feesECF 801 at 7;Declaration of Thomas HebrankHebrank
Decl”) 1 3. Theproperty had a mortgage drin favor of Rabobank, andthird deed of
trust infavor ofthe SEC Hebrank Del. | 2.

Lowe encountered significant challengagh the LinMar Propertyincluding
iIssues withpropertyrenovationsandmaintenance Declaration of James LowéL(owe
Decl.”) § 2. OnAugust 12, 2018DysonemaikdLowe, asking him todwer the listing
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price of the propertyfrom $3.9 million to $3.5 million in ordeo be realstic given the
state of theeal estate marketECFNo. 82 at 12; Dyson Ex. 1.

Lowe pursued various initial offers on the property, and the highest offer recq
was for $3550,000. ECF 841 at 8. If the property had been purchased at8$3)8Q
there would have been enough funds to padyoRank, Dyson, and the Receiver in full
with a signficant amount left to make a partial payment to the SEC. R€BO-1 at 8.
However, these initial offers fell througlfter the prospective purchasers conducted
further revew of the property Id.; Lowe Decl. 3.

OnDecember 7, 2@, an offer was made to purchake progrty for$3.2 million
(“DecemberOffer’). ECF No0.82 at 3. Since the Rabobarnkortgage notbad matured
and theprospecbf foreclosure was loomindyson and Hebran#tecided to accephis

December Offeeven though $3.2 milliowould be insufficient to pagll parties in full

Lowe Decl.{3. Dysonand Receiveagreed to accept discounted paymesmsl the SEC

agreedo releag its lien with no paymentLowe Decl.{ 4. Specifically Dysonagreed
to accept $200,00@riginal amountvas$285,000)andReceiveragreed t@accept
$120,000(originally amountvas$176,000. ECFNo. 80 at3; ECF No.82 at6-7.
OnDecembed 7, 2018 Lowe emaiked Dysonconfirming that Dysorand Hebrank
would accept discounts Httirty and thirtytwo percentrespectively DysonDecl, Ex 5.
In this same email,owe wrote, “My planis that the final distribution of the
Receivership funds (after bills are paid and court approval) will bdlgglistributed by
percentage of total remaining owed to each of'yddysonDecl. Ex. 5 Dyson claims

that he relied ohowe's Decembed 7 email in agreeingd discount his trust deed.
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Dyson Decl. § 15However on Deemberl9, 208, Lowe sent aatheremail to Dyson
and the SEC which containedcrow payoff demands f&@yson and the SEC,;
RabdanK s demand for their first trust deed payoff; andelevant partanEstimated
Closing Cash Flow‘ECCF”). Dyson Decl. Ex7. TheECCFincludes a brdadown of
theproperty purchase offer.¢., $3.2 million) and the distributions to be allottathting
$200,000will go to to Dyson(with theadjacentnote “Discounted demand to escrew
30%) and $120,000 to Hebrafwith the adjacenhote “Discounted demand to
escrow). Id. Below thisbrealdown of funddistribution is a section titletiTotal Owed
listing amountgor Dysonas$285,000and for Hebrank, $176,000d.

In most relevant part, the ECCF includes a paragrapghgtatat{alny funds
remaning within the Receivership aftethe payment obligations will be sent to the
SEC in payment of their demand of remaining fuhdsl. The ECCFdoes not state any
limits or conditions about the amount that should go t&HBE

Laterthat same day whdrowe sent th&CCF to Dysn, Dyson released his lien
and the$200,000 was sent to Dysohowe Decl., Ex. B. The sale of the LinMar
Property officially closed obecembeB1, 2018 Hebrank alleges that Dyson verbally
communicated his assent to the temhthe ECCF to Lowe, and then confirmed his
agreement by signing the rate of his Bn and delivering ito escrow in exchange for
the 00,000 payment from escrow at the sale closing. ECEF&QL2.

On or aroundlanuaryl9,2019 Lowe contacted the Receigstaff toinform
them that approximate§43450 remained in the pegtdgment receivership account.
ECF 801 at 9. These funds came primarily frotine broker accemg a reduced
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commission on the sale, the buyer agreeing to split the escrow fees and provide a
for certain remodeling work, as well as an insurance rebate. ECRt8®, Lowe Decl.,
1 5. Receivers counsel contacted the SEC to notify them about the remaining fund
counsel for SE@btaired ajprovalfor thesefundsto bedistributedto the victims of the
fraudulent scheme in the relat8&Caction Id. A stipulation to that effecivas sent to

Dysonvia emailfor his approval/reviewn June 5, 20191d. OnJune 13, 2019)yson

repliedclaiming hisreliance orLowe's December 1,2018email, and his belief that the

$43,4500f remaining fundshould besplit between the SEC and himself on a-@t@a
basisbased on theriginal amounts owetb each partyi.e., $285,000 to Dyson and
$176,000 to the SEC)HebrankDecl. Ex. B.
DISCUSSION

Dysonoppogsthe Receivers motionon the basis that he owed a percentage o
theremainirg $43,450n the posfjudgment recerership accountSpecifically Dyson
seekssixty percent of the remaining funfise., $26,191.6pwith the remainingamount
(i.e., $17,258.34fp go to the SEC ahird deedholder. Although Dyson cites no legal
authority, heassertghathedid not agree to discount his second trust‘lema giftto the
SEC” ECF 82 at 7.
l. Consent

Under California lawmutualassents a required element abntractformation.
“Mutual assentmay be manifested by written or spoken words, or by cdandumt
acceptance ofontractterms may be implied through action or inactioKnutson v.
Srius XM Radio Inc., 771 F.3d 559, 565 (9th Cir. 200&:iting Binder v. Aetna Life Ins.
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Co.,75 Cal.App4th 832, 85q1999) Carnival Cruise Lines, Inc. v. Shute, 499 U.S. 585,
593-95, 111 S.Ct. 1522, 113 L.Ed.2d 622 (1990 ourts must determine whether the
outward manifestations of consent wowddd a reasonable person to believe the offe
hasassentedo the agreementMeyer v. Benko, 55 Cal.App.3d 937, 9423 (1976)
Dysonreliesheavily onLowe's represntations irthe December 172018email
However,any represatations byLowe’'s December 1,/2018email were supplated by
the ECCF thatirculated on December 19018 Further,in hisDecember 17, 2018
email, Lowedid not indicate that this was the final plan the distribution of fundsand
there was no reason for Bgnto believe that.owe's representation ¢his plarn’ in the

December 17 email would override the provisions listed ifcetD€F circulated two days

later.

Dyson does not disputes receipt of the ECCF dris awareness of the existence

of theECCFprovisionindicating that all remaining funds would go to the Sfitee he
admits that he dideceivean emailon December 19, 2018pm Lowe with the ECCF
document ECF 82 at 5Dyson Decl. Ex7. Cf. Windsor Mills, Inc., 25 Cal.App.3d at
993 (“[A]n offeree, regardless of apparent manifestation of his consent, is not boun
inconspicuougontractuaprovisions of which he was unaware, contained in a docun
whosecontractuanature isnot obvious.).

Dyson's acceptance dhe terms of th&CCFis further reinforced by his decisior|
to release his lien that same day in order to receive the(REgayout. Accordingly,
the Court finds that Dyson assented to the terms dE@@EF that wacirculated tahe
parties on December 19018.
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1. Unconscionability

Dysondoes notnake a legal argument with respect toghbstantive naturef the
ECCF, butclaims thaheagreed to accept the discounted amount based on his cong
that hemight receive nothing from his trust deed since Rabobank was threatening
foreclosure proceedingandalso based on his concern thatve wasfavoring the SEC
over all other partiesDyson Decl. § 13Dysonalso alleges that he believed that the
remainirg funds in the pstjudgment accounwould totalaround$2,000. Dyson Decl.
113. The Court interprets thesiegations as claim seeking to invalidate the terms of
the ECCF as an unconscionable contract

In California, courts may refuse to enforcecatractf it is unconscionald. Cal.
Civ.Code § 1670.5 (1999) Courts have &ld that the agreement must‘bgerly harsH,
‘“unduly oppressivé; unreasonably favorablegr must shock the consciencé. Poublon
v. C.H. Robinson Co., 846 F3d 1251, 1261 (9th Cir. 201{QuotingSanchez, 61 Cal.4th
at 911(emphasis omittegl) The “central idea” is that “the unconscionability doctrine
concerned not with a simple efdshioned bad bargain but with terms that are
unreasonably favorable to the more powerful parBaltazar, 62 Cal.4that 1244
(internal quotation marks and citations omittetNot all onesided contract provisions
are unconscionahleSanchez, 61 Cal.4th at 911, 190 Cal.Rptr.3d 8aad“[t] he
ultimate issue is whether, in view of all relevant circumstances, the contract is so u
that enforcement must be withhéldBass v. Facebook, Inc., 394 F. Supp. 3d 1024,
103738 (N.D. Cal. 20192 The“mere fact that a contract term is not read or underst
by the nondrafting party or that the drafting party occupies a superior bargaining
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position will not authorize a court to refuse to enforce the coritréc& M Produce Co.
v. FMC Corp., 135 Cal. App. 3d 473, 48€t. App. 1982)

Here, Dyson is aophisticate@ctorwho hasepresented inMar 11l for over six
years As such, Dyson is well acquainted with the naturkioMar Propertyand the
Issues in this caseHis positiondoes nosupportafinding of unequal bargaing power
to rendettheterms of the ECCFnconscionable Dysonasserts that he fgiressureo
accept thehirty percentdiscountbasedn Rabobanks imminentinitiation of foreclosure
proceedingsandLowe’s potential bias for the SEMyson Decl. { 13However,any
pressure that Dyson felt fartimelysale of the LinMaProperty was not based on any
falsehood or manipulation, since it was true #rat profit hemight have made off the

property sale would have been jeopardizedRbpobaniks potential foreclosure.

Accordingly, theCourtorders the following:

1. TheRecaver's FinalAccount and Reporis hereby aproved

2. Receiver is ordered to pay all remaining funds to Thomas Hebrank, as recei\
therelated SEC Action, from the Receivership Estate, thereby closing any ex
bankingaccount within 30 days from the signing of tGigder;

3. The Receivés fees and expenses and those of his agents and professionals
forth in the Final Account and Report are herejpproved;

4. The Receivés and his professiorialactions and@nsactions during his
administratiorof the Receivership Estate approved,;

5. The Receivership iserminated;
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6. The Receivés bond isexonerated,;

7. Notice of the Receivés Final Account and Report wadequate;

8. This Court will retain jurisdiction regarding the Recei\sactions, transactions
andhis Final Account and Reporénd

9. James SLowe Il shall be and hereby is discharged from any and all fudltitess,

liabilities, or obligations related to thastion.

Dated: October 25, 2019 @\ / QTCQ

Hon. Gonzalo P. Curiel —
United States District Judge
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