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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

MELISSA SOTO, Civil No. 13-cv-2359-BAS (DHB)
Plaintiff,
ORDER RESOLVING JOINT
V. MOTION REGARDING
PLAINTIFF'S REQUEST FOR
UNITED STATES OF AMERICA, PRODUCTION OF DOCUMENTS

Defendant| [ECF No. 21]

On August 28, 2014, the parties filedoant motion regaroshg Defendant the¢

United States of America’s responses wmlff Melissa Soto’s requests for producti
of documents. (ECF No. 21.) As paft Defendant’s responses to the docum
requests, Defendant produced a privilegg identifying eleven documents as be

privileged under the quality assurance priydgound in 25 U.S.C. § 1675. Plaintff

contends that all, or at least some, ef documents fall outside the scope of the qui
assurance privilege. The parties have nmet eonferred in anffort to resolve this
dispute. However, they have been unableeach agreement as to whether Defen
must produce the documents at issue. Tthesparties seek the Court’'s assistang
resolving this dispute. For the reasons set forth below, the Court finds that all
documents listed in Defendant’s priviletpey are indeed privileged pursuant to |
guality assurance privilege set forth2d U.S.C. § 1675, and dh Defendant is ng
required to produce them.
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|. BACKGROUND

Plaintiff alleges in her st Amended Complaint (EQRo. 10) that Dr. Rocio D\
Guzman, D.M.D., committed dental malpractice on February 1, 2012, wh{

negligently severed Plaintiff's right linguaérve while performing a surgical extracti

\U

n

oN

of two of Plaintiff's teeth. Plaintiff leges Dr. Guzman, an employee of the Southerr
Indian Health Council, Inc. (“SIHC”), which isself deemed part of the Public Health

Service of the United States DepartmehtHealth and Human Services, failed
adequately explain to Plaintiff the risks associated with the surgery. Plaintiff f

alleges that as a result okteevered lingual nerve, she e all sensation in the rigit

side of her tongue, including her ability to taste.
Il. LEGAL STANDARD
As noted, by withholding the disputddcuments, Defendarelies on the qualit)

assurance privilege contained in 25 U.S.C685. This statute defines “medical quali

assurance program” as:

any activity carried out before, on, after the date of enactment of the
Indian Health Care Improvement Réaarization and Extension Act of
2009 [enacted March 23, 2010] by or for any Indian health program or
urban Indian organization to asséss quality of medical care, including
activities conducted by or on behalfintividuals, Indian health program

or urban Indian organization medicabemtal treatment review committees,

or other review bodies responsidier quality assurance, credentials,
infection control, patient safety, patient care aSsessment (including treatmen
procedures, blood, drugs, and thenagics), medical records, health
resources management review, amhtidfication and prevention of medical

or dental incidents and risks.

25 U.S.C. § 1675(a)(2).

The statute defines “medical qualitgsarance record” as “the proceedir][gs,

records, minutes, and reports that (Aa@@te from quality assurance program activi
described [above]; and (B) gseoduced or compiled by or for an Indian health prog
or urban Indian organization as part ehedical quality assurance program.” 25 U.§
8 1675(a)(3). Medical quality assurance resaunder the statute are “confidential 4
privileged” and, subject to certain exceptiansich the Court finds inapplicable he
they “may not be disclogleto any person or entity.” 25 U.S.C. § 1675(b). Furt
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subject to certain exceptions which, agdmnot apply here, ndecal quality assurance

records cannot “be subject to discovery or admitted into evidence in any judi
administrative proceeding.25 U.S.C. 8§ 1675(c)(1).

lll. DISCUSSION
A. Parties’ Arguments

As noted above, the parties disputeettier various documents identified

Defendant’s privilege log falvithin the Quality Assurate privilege. The documents,
which have been provided to the Court foriarcamerareview!, consist of emails,

handwritten notes, information printd@m an internet site, and reports.

Plaintiff first contends that the emailsandwritten reports, and the informati
obtained from the internet do not qualiy privileged under 25 U.S.C. 8 1675 beca
under the doctrine axpression unius est exclusio alteriiiss presumed that “when

statute designates certain persons, thingsiamers of operatioa)l omissions shoulgd

be understood as exclusionsSilvers v. Sony Pictures Entm’t, Ind02 F.3d 881, 88

Cial

n

[on

Se

a

Ul

(9th Cir. 2005) (quotinddoudette v. Barneti®23 F.2d 754, 756-57 (9th Cir. 1991))).

The statute defines privileged medical quality assurance records as “proceedings,
minutes, and reports.” 25 U.S.C. § 1675(a)(3). According to Plaintiff, this |
exclusive and does not identify commurticas, notes, or information found on
internet site as being privileged.

Plaintiff next contends that the remi@g documents, which consist of thr
reports, should not qualify under the qualissarance privilege because it is not cl
from the privilege log whether the repotmanate” from medical quality assurar
program activities as contemplated by the statutvhether one diie three reports eve
involves anyone related to SO*s quality assurance program.

_ !Notwithstanding the statute’s prohibition of disclosure of privileged docum
in camerareview by the Court isgpropriate to determine whether the documents
privileged. See Smith v. United Statd93 F.R.D. 201, 207 (D. Del. 2000) (“[T]here
a long tradition of federal courts conductingimeamerareview of potential evidencs
even in the face of a[n] ewedtiary privilege asserted byetigovernment.”). In additior]
t5h§ %rtéesi f%reSe)d thiatcamerareview is appropriate in this case&se€ECF No. 21 af
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Defendant contends that Plaintiff incortlg@rgues that the definition of a medical
guality assurance record necessarilgledes emails, handitten documents, and
information obtained from the internet. Ret, Defendant argues, any “record” that
emanates from quality assurance program iletsvand is produced or compiled as part
of a medical quality assurance program igif@ged under the statute. Defendant glso
points out that the statute’s definition ahadical quality assurance program consists of
“any activity. . . to assess the quality of medicate.” 25 U.S.C. § 1675(a)(2) (emphasis
added). Further, Defendactintends that the declam@tis of Dr. Guzman and Meghan
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Lenaghan (ECF Nos. 25, 24), STk quality control coordinatpdemonstrate that all ¢f

the documents listed in Defendant'svgege log emanated from SIHC's quali)ty
It

assurance program activitiasd were produced or compiled by SIHC as part
medical quality assurance program.
B.  Analysis

Upon review of the lodged documents, theipa’ arguments and the relevant ci
law, the Court concludes that all of tHecuments in question are privileged med
guality assurance records within the meaning of 25 U.S.C. § 1675 and should
produced by Defendant.

As an initial matter, SIHC is an Indiae&th program within the meaning of t
statute. Moreover, it is clearly evidentsed on the Court’s reswv of Ms. Lenaghan’
declaration and the lodged documents 81&IC carries out a medical quality assura
program and that, following Plaintiff's February 1, 2012 procedure, SIHC's me
guality assurance program assessed the quélRiaintiff's dental care for purposes
its quality assurance review and to ident#iyd prevent future incidents and ris
Moreover, all of the disputed documemmanated from SIHC’s quality assurar
program activities and were produced or compiled as part of the medical ¢
assurance program. The documents cleadythe types of doawents that a medics
institution would produce and compile to assessguality of patientare. Moreover, th
documents all relate to SIHO'eview and assessment of AHF's visit, the details of
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her procedure, and correspondence invgvMs. Lenaghan, SIEfs quality control
coordinator.

Thus, the only question laefinanswered is whether tdecuments fall within thg
statute’s definition of medical quality asance records, meaning that they
“proceedings, records, minutes, [or] repdrt28 U.S.C. § 1675(a)}3 The Court findg
that all of the documents fall within the scope of this definition.

First, the Court recognizes there areemorded judicial decisions citing 25 U.S
8 1675. Thus, the scope of the statute’s definition of medical quality assurance
Is an issue of first impression.

Second, under the plain language ofR5.C. § 1675(a)(3), the three docume
identified as “reports” in Defendant’s privile log are medical quality assurance rec

subject to the protection of the quality assgeprivilege. The Cotis review of these

three documents confirms that theg ardeed reports entitled to protection.

Third, with respect to tnemail communications ancetimformation obtained fror
the internet, the Court finds no basis ttemret “records” as narrowly as Plaint
suggests. Rather, in light tfe statute’s policy of enaraging medical institutions {
improve their level of patient care and kmeaappropriate corrective or preventat
measures, the Court views the definition of “records” broadly in a manne

U

are

C.

[€C(

nts
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encompasses the correspondences betweenutllity assurance staff and the medjcal

staff. The Court also interpts the definition to includaeformation obtained to facilitat
the quality assurance program’s review, illeetthat information be obtained from t
internet, as occurred in thisse, or some other source.

The Court’'s conclusion isupported by judicial intpretation of a virtually

identical statute, 10 U.S.C. 8§ 1¥0&hich sets forth a qualigssurance privilege relate

2The Fifth Circuit has recognized thatenacting 10 U.S.C. § 1102, “Congreé
rec_o%nlzed that ‘medical quality assucanprograms are the primary mechanism
which the Military Departments monitor andseine that quality medical care is provid
to Department of Defensemeficiaries,” and that Congress enacted the statute in
“to bar the discovery or use of medical byaassurance records in litigation except
certain limited instances” due to Congress’ “then-current fear [that] ‘release of com
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to medical care provided to Department ofddse beneficiaries. The quality assural
privilege in 10 U.S.C. § 1102 is virtually id@ral to that contained in 25 U.S.C. § 16]
including the definitions of medical quality assurance program and medical ¢
assurance record. Thus, 10 U.S.C. § 1102 deswsignificantly persuasive authority
to the scope of 25 U.S.C. § 1675.

In Maynard v. United State433 F.R.D. 107, 108 (D. N.J. 1990), the court
tasked with determining whether cert@iocuments were confidential and privileg

nce
/5,
ual

as

vas
ed

under 10 U.S.C. 8§ 1102. Inthat case, wherati@nt's parent alleged negligence against

an army hospital, the court found that a memorandum from a quality ass
coordinator to the chief of the nursing depgent, a report of unusual occurrence,
a portion of the minutes of a risk management committee were all medical (¢
assurance reports protected from disclosude. at 108. Similarly, inCole v.
McNaughton742 F. Supp. 587, 588, 591 (W.D. OKla90), the court found that seve
letters generated as part of an army hospital’'s quality assurance review con
confidential and privileged medical qual@gsurance records under 10 U.S.C. 8 1
Just as thd&laynardandColedecisions concluded that communications fall within
definition of medical quality assurancecords under 10 U.S.C. § 1102, the Cq

iral
And

jual

al

Stitl
102
the

purt

concludes that the communications identified in Defendant’s privilege log are medi

guality assurance records protected under 25 U.S.C. § 1675.

The Court finally addresses a provision in 25 U.S.C. § 1675 that mig
interpreted, albeit incorrectly, as petting a medical quality assurance program
insulate from discovery documents origing outside the quality assurance progri
such as a patient’s medicacords. That provision, found at 25 U.S.C. § 1675(l), st

Nothing in this section shall be construed as limiting access to the
information in a record created and maintained outside a medical quality

records . . . through discovery in litigation [results in] beneficiaries . . . receivgn
less than the high quality care they deserv@’'te United States864 F.2d 1153, 115
(()5th Cir. 1989) (quoting ReP. NO. 331 (1986)reprinted in1986 U.S.C.C.A.N. 6413

440). These same policies apply to recipiehtsealth care services at Indian heg
programs, as contemplated by 25 U.S.C. 8 1675.
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assurance program, including a patient’s medical records, on the grounds

that the information was Presented during meetings of a review body that
are part of a medical quality assurance program.

An identical provision, found in 10 U.S. § 1102(h), was analyzed in a ci
involving a plaintiffs’ request for infornteon contained in military-wide databases:

After reviewing the language of thegatute, the Court now finds that
8 1102(h) does not limit the confid&adity and privilege afforded by
8 1102(a) to information maintained solelj}/ within, or _originating from, a
quality assurance program. Rather, 8 1102(h) provides that information
existing or originating outside of a quality assurance program does not
become confidential and privileged raly bglncorporatln It info a quality
assurance record. In otherwongsthlr]g in 8 1102 precludes the disclosure
of a patient’'s medical files by a hos, even if those files have been
incorporated into a medical qualitgsurance record . . . . Section 1102(h)
merely stands for the proposition tlehospital or other entity may not
insulate a non-privileged, non-confidential document from disclosure by
filtering it through a quality assurance program. This does not mean,
however, that 8 1102(h) authorizes thectbsure of a patient’s medical files
from a medical quality assurance recof® the contrary, 8 1102(a) renders
such quality assurance records exeimguh disclosure. ‘Section 1102(h), on
the other hand, makes clear that iadividual is not precluded from

obtaining those files from an outside source (i.e., a source other than the

guality assurance program) simplgecause they may have been
incorporated into a qlisy assurance record.

Dayton Newspapers, Inc. v. Dep’t of the Air FQrté7 F. Supp. 2d 912, 917-18 (S
Ohio 1999).

4

nSe

D.

Similarly, the Court finds that Plaiffitis not prevented from obtaining from other

sources certain documents that are fourBIHC’s quality assurance file. For exam(

le,

Plaintiff is not prevented from obtaining @ay of Dr. Lester Machado’s operative report

that was attached to Ms. Lenaghatysil 23, 2010 email to Dr. GuzmanSéeECF No.
24 at  14.) While the body of the emaipisvileged, Plaintiff's medical records fro

m

Dr. Machado, an outside source who Plaintiff consulted for treatment following tl

allegedly negligent surgical procedure at Slidf& not privileged. In addition, Plaint
is not precluded from locating the online information from Drugs.com addre
Septocaine. The mere fact that theseudwnts are found in SIHC’s quality assura
file does not insulate them from discoveHowever, Plaintiff must obtain these outs
documents from sources other than Defendeecause the entirety of SIHC’s qual
assurance file is privileged under 25 U.S.C. § 1675.
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V. CONCLUSION

For the foregoing reasons, the Coudncludes that each of the docume

identified in Defendant’s privilege log ameedical quality assurance records that

confidential and privileged pursuant to 25 LS8 1675. Plaintiff's request to comy

production of the documents is, therefd&NIED.
IT1S SO ORDERED.

DATED: September 22, 2014

b e
DAVIDH. BARTICK —
United States Magistrate Judge
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