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8 UNITED STATES DISTRICT COURT
9 SOUTHERN DISTRICT OF CALIFORNIA
10 .
11 n re: Civil No. 13cv2426-WQH-RBB
Bankruptcy No. 13-00968-LA11
12|l YBA NINETEEN, LLC, [Bankruptcy Appeal #3]
13 Debtor.
14
15| YBA NINETEEN, LLC, ORDER
16 Appellant,
17) v.
18| INDYMAC VENTURE, LLC,
19 Appellee.
20
HAYES, Judge:
2; The matter before the Court is the apmddhe “Order Converting Case to One Ungder
”3 Chapter 77 (“Order Converting Case”), issusdthe Bankruptcy Cotion October 4, 2013.
(ECF No. 1).
24
l. Background
22 This is the third appeal to thisoGrt in this bankruptcy proceedingee In re YBA
. NineteenS.D. Cal. Case No. 13cv1326-WQH-RBBre YBA Nineteers.D. Cal. Case No.
28
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13cv2239-WQH-RBB. The Court presumes familiarityith its Orders issued in the oth
appeals.

A.  Proceedings Prior to theOctober 3, 2013 Status Conference

Debtor, YBA Nineteen, LLC, filed a vohtary Chapter 11 petition on January
2013. On March 6, 2013, the Bankruptcgut entered an Order entitled, “Order K
Chapter 11 Petition 1) Setting Status Conference; 2) Setting Compliance Deadli
Setting Disclosure Statement and Plahng Deadlines; and 4) Setting Sanctions
Appropriate, Including Dismissal, Conversion or Appointment of a Chapter 11 Trug
Examiner Because of Noncompliance wilbove-Reference[d] Requirements” (t
“Scheduling Order”). (Notice of Lodgmenufp. Mot. for Stay, Ex. C at 1, ECF No. 4
at 14). The Scheduling Order states:

The above-referenced Debtor file@etition for reorganization under Chapter
11. Toinsure compliance with the neraus federal and local rules governing
bankruptcy procedure as well as the United States Trustee’s Operating an
Reporting Requirements for Chapterchtses (‘ORR’) and for other good cause
appearing, the Court hereby

1. ORDERS that pursuant to 11 UCS 8§ 105(d), the Court will hold a
status conference on this Chapid case on 4/11/13 ... at which the
Debtor and the United States Trustee shall appear.

2. ORDERS that prior to the aboweferenced status conference, the
Debtor shall have complied with all applicable ORR, federal and local
bankruptcy rules governing Chapfdr cases, including, but not limited
o ... d. Submission of all operating reports due under ORR C.3.....

3. ORDERS that no later than omeeek in advanceof this status
conference and before every contidirearing of this Chapter 11 status
conference, the Debtor is directedfile and Serve on the U.S. Trustee
a report addressing the status of each of the above-referenceg
requirements and any other reqoients imposed by the Court at a
previous status conferentethis case. Failure tie this status report
or comply with the requirementsdared by the Court may be cause to
dismiss or convert this case, appa@r@hapter 11 trustee or examiner or
|mgolslel%t(hbe)r appropriate sancti@sspermitted by 11 U.S.C. 88 105(a)
an .

Id. at 2. The United Statdsustee’s Operating and RepodiRequirements for Chapter

er

|

! In the second appeal, the Court issaisthy preventing Appellee IndyMac Venture,

LLC from taking any further action as to theal property at issue. (S.D."Cal. Case
13cv2239, ECF No. 6).
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cases (“ORR”), which are incorged in the Scheduling Ordstate that a debtor must f:[e

Monthly Operating Reports no latdan twenty calendar daysefthe close of each mon
(Appellee’s Notice of Lodgment, Ex. 3 at 65 | C.3., ECF No. 22).

On April 11, 2013, the Bankruptcy Coudreducted a status conference. (Notics
Lodgment Supp. Mot. For Stay, Ex. G, ECF.Me2 at 26). The Bankruptcy Court docl
reflects that Debtor did not file a statupoé prior to the April 11, 2013 status conferer
and Debtor filed the operating report forbiFeary (which was duen March 20, 2013) o

ce,

the day of the conference, April 11, 2018. The Bankruptcy Court’s Minute Order fr

m

the April 11, 2013 status conference stategdthg continued to 7/18/13 at 10:30 to hear
the [Disclosure Statement] & Plan. Debtosti the claims bar date. Amend Schledules]

B & D.” (Notice of Lodgment Supp. MoEor Stay, Ex. D, ECF No. 4-2 at 17).

On April 22, 2013, Debtoiled the operating report for Meh. (Notice of Lodgment
Supp. Mot. For Stay, Ex. G, ECF No. 4-2 at.2@n May 8, 2013, Debtor filed the operating

report for April. 1d. at 28. On May 31, 2013, Debtor filed an amendment to Schedt

and B (although Debtor did not amend Schedulel®)at 30. On July 16, 2013, Debtor

filed the operating reportsr May (which was due odune 20, 2013) and Junkl. at 33.
On July 18, 2013, the Bankruptcyo@t conducted a status conferendd. at 34. The
Bankruptcy Court docket reflects that Debtor dad file a disclosure statement, a plan
a status report prior to the July, 2013 status conferenckl. The Bankruptcy Court’
Minute Order from the July 18, 2013 status ewahce states: “Hearing continued to 9/5
at 11:00, [Disclosure Statement] to bediley 7/22/13.” (Notice of Lodgment Supp. M
For Stay, Ex. F, ECF No. 4-2 at 21).

On July 22, 2013, Debtor filed a Disclosibtatement pursuantto 11 U.S.C. § 11

(Notice of Lodgment Supp. Mot. For Stay,.Ex ECF No. 4-2 at 35). On August 12, 20
the Bankruptcy Court issued an order schiadua status conference and hearing on
Debtor’s Disclosure Statement for October 3, 20t3.at 38.

On September 11, 2013, Debfibed the operating report for July (which was due
August 20, 2013)ld. at 42.

-3- 13cv2426-WQH-RBB

les /

or

lv2)

/13

25.
13,
the

on




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B R
W N O O » W N PFP O © 00N O 0O M W N R O

On September 19, 2013, Appellee and settereditor IndyMac Venture, LLC file
an “Opposition to Approval of DisclosurBtatement and Suggestion That Case

Converted to a Case und€hapter 7 of the Bankruptcy Code at Case Status Heaf

(Appellee Notice of Lodgment, Ex. 4, ECF No. 22 at 73). This document states:
The Court is ... considering the Debtartsapter 11 status hearing. Due to the
lack of case progress, the enormadsninistrative expenses accrued in the
estate and the continuihgss and diminution in the estate, IndyMac sugg{ests
that the Court convert Debtor’s casectmapter 7. As the Court knows, the
Debtor has refused to engage in repairs and reteqlito the property while
the property remains under the thredboéclosure. The Debtor’s appeal now
threatens to extend the durationtbé case while IndyMac is stayed from
foreclosing. The duration of the easgs now extending into the Southern
California rainy season in whicmdyMac’s collateral will be exposed to
further moisture intrusion and rot.

All the fore oinﬁ sug%ests aneedfora iIn case management to break the

Impasses that have developed. The uld be converted to chapter 7 to

facilitate a resolution of the case.

Wherefore, IndyMac Venture, LLC resgtfully requests that the Court deny

approval of Debtor’s disclosure statement and convert the ... case to a cas

under chapter 7 of the Bankruptcy Code.

Id. at 75.

On September 27, 2013, the Bankruptuf@ issued a Tentative Ruling denyi
approval of the Debtor’s Disclosure StatemediiMotice of Lodgment Supp. Mot. For Sta
Ex. I, ECF No. 4-2 at 54). BEBankruptcy Court stated tHat plan based on retention
the property is problematic at best”; the tneant of the claims of Mr. Banayan and
company Avaria are “inconsistent”; “the pr@®s made to creditors under this plan”
“illusory”; and there is no remedy providednfonthly adequate protection payments
IndyMac are not made or the property is not repaitdd.

On October 3, 2013, the day of the stataeference, Debtor filed a status rep
(which was due on September 26, 2013). (®otaf Lodgment Supp. Mot. For Stay, Ex
ECF No. 4-2 at 56-57). The status report states that Debtor is “willing to submit
tentative ruling of the Bankruptcy Courtld. at 56. The remainder of the two-page st:
report argues that “IndyMac’s improperly proposeation to convert the case to chaptsg

should be denied.ld. at 57.
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The Bankruptcy Court docket reflects thatobe did not file an operating report f
August (which was due on September 20, 2@i3Jeptember as of the October 3, 2(
status conference or any time thereafteroti¢¢ of Lodgment Supplot. For Stay, Ex. G
ECF No. 4-2 at 47).

B.  October 3, 2013 Status Conference

At the October 3, 2013 status conference, counsel for Appellee IndyMac stat

Your Honor, we came down here today anelappearing in our capacity as the

estate’s largest and pe_rhaﬂs only non-insider creditor in this case to urge th

Court, in connection with the case sgtonference, to convert the debtor's

case to Chapter 7 based on the record that’'s before the Court today.

The basis _for conversion under these circumstances -- there’s no _motior|

pending -- is fundamentally lack ofmpliance with the Court’s March 6, 2013

status conference order which gIVGS notice of the potential for conversion or

dismissal and related cause under Bubsections of section 1112(b)(4).

(Suppl. Notice of Lodgment Supp. Mot. Stay, Exat 5-6, ECF No. 20-8 at 6-7). Coun

for IndyMac argued that “there’s ... lack ofgpliance with [the Bankruptcy Court’s Mar¢

6, 2013] status conference order”; the requineintieat a status repoe filed seven day
before any continued statusearing was violated; thénonthly operating reports at

D13

(D
=3

D

sel
h

S
e

missing” or “chronically late throughout thetea case”; the most recent monthly operating

report on file was the July report, which is “damstrably false and contains a false finan
statement”; “there was an initidate set for disclosure staterhgrthis case [and] the debt
just blew through the deadline to file the distice statement, didn’t file it, wound up at {
last hearing on case status, and you gave the debtor a reprieve and you gave the de
deadline”; “[a]fter nine months the debtor Imext paid a dime of agjuate protection to m
client”; “[i]f this case fails, which it's beean the edge of failing consistently, and ther
no money in this estate, we will have a houseithaiore exposed to the winter rain thar
it presently stands”; “the accrual of administratexpenses is a serious issue in this casf
reflects a continuing loss and diminution that, coupled with a lack of prosps
rehabilitation in the case, whigbas just confirmed this morning by denial of the disclos

statement, is cause for conversion under I){2)J(A)”; “[IndyMac] would prefer to dea|

with a disinterested fiduciarylve can look at the assets imstbestate ... and with whom v
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can deal to resolve this estate and it's nst an estate which can keep tripping down
calendar without resolution. And so we support conversiond..at 6-11.
The Bankruptcy Court then asked counselebtor to “please address thatd. at

the

11. Counsel for Debtor stated that “there is no noticed motion by IndyMac, | thi
appropriate way to proceed..ld. The Bankruptcy Court std: “[Y]ou do know that th
Court has a continuing OSC on Chapter 11 casgtwt there does not have to be a mo
by IndyMac. The Court has made its own motiotd’ at 12. Counsel for Debtor state
| understand, your Honor. Ml if | can get to those ?oints ..., | think ... there
was a concern ... that there’s an ongom% risk to
water intrusion.... The evidence prowld® the Court, your Honor, says that
the repairs are to be finished withimtdays and make sure that that water
intrusion problem doesn't -- if it exists, doesn’t keep existing after that time
eriod. If IndyMac claims that therewt evidence on that issue, your Honor,
hen perhaps an evidentiary hearing on that should be set a few days out.
Id. at 12.
Counsel for Debtor stated: “if the Court mta further explanation of what is bei
done and what the process is to protect tbpegmnty, we'd submit something on rather sk

notice and would be happy to do so, yownlr.... The operating report for August co

he property, and that’s the

k th

on
d:

14

Le
ort
Uld

be submitted today if the debtor is givendimAnd we would make sure that in the

future....” 1d. at 13-14. The Bankruptcy Court €dt “[Y]our client has not submitte
timely operating reports almoas a matter of courseld. at 14. The Bankruptcy Cou

noted that the last operating report in theea@as submitted for Julyt was submitted late;

and it was “inaccurate, as [Indy@d’'s counsel] pointed out.td. The Bankruptcy Coult

asked counsel for Debtor if there was “anything furthdd?” Counsel for Debtor stateq:

[A]t this point putting in a trusteand converting the matter would probably
create more administrative problems, missies with the matter so close to
being determined on the appeal, on the litigation and on the status of the
pro ertg. If the Court is tlined to consider this, &m | would request that the
matter be continued at léads the November hearirtgat is currently set for
disclosure statement.... There was etk to be provided by Mr. Banhayan that
he does have the ability to fund a pland that could be brought to light in
short order, your Honor.

Id. at 14-16.

Counsel for IndyMac stated: “The endindarece, your Honor, on the July month

-6- 13cv2426-WQH-RBB
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operating report for this estae$65.13, less than the amount that's necessary to pi
telephone bills that are showing up on fhidy monthly operating report.... There’s
money in this estate, unless Mr. Banayan obliis good graciousneasd strategic desirg
drops it into the estate.... And | think thabplping that status report into the record wit
a couple of hours of a statosnference in a case like thssnot enough and it’s time for
conversion.”ld. at 16.
The Bankruptcy Court asked counsel foble if there was “anything furtherdd.

at 17. Counsel for Debtor stated: “No, yétonor. | don’t think there’s really anything

add. As | think has been established, thetate... has put a lot 1o this case, has be¢

obviously very busy with the relief from stayatters, has done everything to protect
property within its power. It is doing everythingthin its power at this time to protect th
property.... The debtor believes there is a wayetcequity out of this property and pay
creditors, and that’s the direction that it hagt going at all timesd that’s the directior
it hopes to continue to push forward ond. at 17-18.

1y fol
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The Bankruptcy Court then stated thavats going to “convert this case to one under

Chapter 7.”Id. at 19. The Bankruptcy Court stated:

I’m looking at the untimely [July] opetiag report.... And when | look at that

as to what happened with this Case up to that point in time, we have no income
and the only thing th%y we have are athes, if you will, not authorized by the
Court, by Aviara and Mr. Banayannmself, totaling some $17,000. Now,
[counsel for IndyMac] points out on ga%e)f that untimely operatln? report

hat what was left in the accountsv65.13. And you havé argued eloquently
about how this house is a valuable aksatepaymént of creditors and the like,
but the problem that we’'ve been havingis that | think your client [i.e.,
Debtor] Is too close to the problem....

When you couple that with the fact thyatur client has failé to file a timel¥
status report for this hearing, haddd to file a tlmela/ operatln%_ report for
August, that ... no operating reportsdhbeen filed by [the Tirst status
conference on April 11, 2013].... [E]xcuses. The first operatln% report had
been filed by that date; however, theechgas] filed Januarg1, 2013. Soit's
been here a full nine months, apdu’ve had no progss being made on
etting a plan filed other than one thepatently unable to proceed.... And
then we have IndyMac’s concern abthg protection of the property, which
IS legitimate because protectiontbe property depends on Mr. Banayan....
[The Bankruptcy Courtﬁ)dmltely has the impression that the advancement of
money is really pretty"much up tdr. Banayan; and if he chooses not to
advance the money and this procedsofg the house starts ... not quickly, not
when the case was filed, but nine mienafter, he’s finally getting around to

-7- 13cv2426-WQH-RBB




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B R
W N O O » W N PFP O © 00N O 0O M W N R O

Id. at 19-21.

repairinc? that which he catlihave repaired earlieBut if he stops advancing
the funds, there is no money in this case to do that.

So | think we need a trustee. | thiakrustee can make the kinds of decisions
the trustee needs to make to get ttugprty protected, to get the property sold,
to pursue the litigation if it iS meritorious or to drop it if it Is not, and to
determine what the trustee needsdt in order to even make this case
successful or to let it just liquidate, as a case sometimes has to do. So | think
at this point an objective person suctagShapter 7 trustee would be the best
to look at the management and the digpws of the assets of this estate. |
think that the points that [IndyMac’s counsel has] made concerning the
inaccuracy of the [July] operating repartgives me serious concerns. There
Is a lot of inaccuracy in it based on what we do know; for example, the amount
of accrued administrative expenses, Wthave not been provided for.... [The
administrative expenses are] just aceguH- ... there is a serious loss and that
this is cause for conversion.

C.  Order Converting Case

On October 4, 2013, the Bankruptcy Cosstied the Order Converting Case. (Notice
of Lodgment Supp. Mot. For Stay, Ex. K, EGlIE. 4-2 at 65-69).The Order Converting
Case states:

On March 6, 2013, this Court enterad order pursuantto 11 U.S.C. § 105(d2
on notice to the Debtor, its counsel and all creditors setting a Chapter 11 status
conference anthter alia providing for sanctions, if appropriate, including
dismissal or conversion of the ca®e noncompliance with various orders
applicable to Chapter 11 debtors (‘Scheduling Order’).

The first hearing on the Scheduling Order was held April 11, 2013. At that
hearing, the Court scheduled a ttoned hearing for July 18, 2013, and
directed the Debtor to file a plan and disclosuré statemént in time to have it
considered in conjunction with this dorued hearing. Additionally, the Court
directed the Debtor tamend Schedules B and D._ The Debtor did not timely
file a plan and disclosure statementitdmad been directed to do. The Debtor
?mdended Schedule B, but it did not aah&chedule D, as it had been directed
o do....

At the October 3, 2013 hearing, the Court found that the Debtor had violated
1 3 of the Scheduling Order. This pagr directs the Debtor to file a status
report on its Chapter 11 case no later than one week prior to each continuef
hearing. The Debtor filed its statteport on October 2013 — the same date
as the continued hearing.

Additionally, the Court determined the Debtor had violated  2.d. of the
Scheduling Order reqtt)nrmg to be current on filing all of its Monthly
Operatln% eports (‘MOR’). The MO the period of May 1, 2013 through
May 31, 2013 was due no later than thentieth day after the close of the
period, i.e., June 20, 2018.was filed on JuI%/ 162013, when the Debtor filed

its MOR for the 8er|od of Juné&, 2013 through June 30, 2013. More
importantly, no MORs have been filéa the period of July 1, 2013 through

-8- 13cv2426-WQH-RBB
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July 31, 2013, or for the period of August 1, 2013 through August 31, 2013.
At the October 3, 2013 hearing, tldourt also disapproved the Debtor’s
disclosure statement for the reasongdadethe tentative ruling. Although the
Court’s tentative ruling had indicated its willingness to permit the Debtor to file
another disclosure statement and plan, IndyMac ch) osed this proposal
IndyMac argued that the Debtor's most recent M (June) showed a
continuing post-petition loss totaling $887.01 as of June 30, 2013, with no
business income received since the inoepdf the case. Rather, Debtor’s sale
revenues have consistedfahds advanced by the Debtor’s insider, Kamran
Banayan, and his whol!%{ owned compaAyjara Development, to pay some

of the Debtor’s postpetition operating expenses.

—

The MOR reflects and IndyMac confirmetat the Debtor has not made any
of postpetition payments that have come due on IndyMac’s secured claim; nof
has the Debtor used any of the funds advanced to repair the water leakage
defects to the real property despite tipproaching rainy season. For these
reasons and others stated on the redndyMac urged conversion of this case
to one under Chapter 7.

Based on the foregoing, the Court finds, and for good cause ORDERS, that:

Pursuantto 11 U.S.C. 8 1112(bz)&4), ttase be converted to one under Chapter
7 for ‘cause’ including: (1) Debtor’'soatinuing failure to comply with the
Scheduling Order; (2) Debtor’s faikirto timely file MORs; and (3) the
substantial and continuingds to or diminution of # estate and the absence
of Ele?é)onable likelihood of rehabilitatioBeell U.S.C. 88 1112(b)(4)(A), (E)
an :

Id. (citations omitted).
D. Appeal
On October 8, 2013, Debtor filed a NotweAppeal of the Order Converting Case.
(ECF No. 1). On October 8, 2013, Debtordikn election to havibe appeal heard by thiis
Court. Id.
On November 7, 2013, Debtor filed itgoening brief. (ECF No. 20). Debtpr
contends:
The Bankruptcy Court, having its reliebm stay proceedings on appeal once
again, now seeks to prevent the District Court from having the ability to
overturn the Bankruptcy Court’s decisionBo do this, the Bankruptcy Court
has taken the extraordiry step of converting the Debtor's chapter 11
bar_lkruptca/ into a chapter™7 bankrupteyhout glvmg the Debtor reasonable
notice and virtually no opportunity tpresent an opposition allowing the
Bankruptcy Court” to make its ruling on an incomplete record that the
Bankruptcy Court has itself manipulated....
Interestingly, the Bankruptc¥ CouwstOrder on Conversion made no mention
of the Bankruptcy Court's findings oitne plan and disclosure statement,

instead finding that conversion was waitesd based on the Debtor’s failure to
file timely operating reporighe Debtor’s failure tgrovide a timely status

-O- 13cv2426-WQH-RBB
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report and on the Debtor’s alleged tinning loss based solely on the record
in front of the Bankruptcy Court at a statconference heariné review of the
alleged grounds upon which the conversa@s entered and the way in which
it was procedurally achieved shows ttieg Bankruptcy Court has a strong bias
against the Debtor and its actions are a clear abusSe of discretion.

Id. at 4-5. Debtor requedtsis Court to reverse the @er Converting Case and “withdrg
the Bankruptcy Court’s reference witblation to this bankruptcy.1d. at 33.

On December 20, 2013, IndyMac filed its opigos brief. (ECF No. 21). IndyMa
contends:

YBA blames everyone but aff for the failure of itschapter 11 case. YBA
contends it was denied due processduse, ‘Debtor had no reason to believe
that the issue of conversion woulddigertained by the Bankruptcy Court’ at
the October 3, 2013 hearing. Thiatement belies YBA's credibility. Not

only was YBA admittedly aware of theski of case conversion at the October
3,2013 at 10:30 a.m. hearing, but at 8:00 a.m. that same morning YBA filed an
11th hour, woefull untlmecljy, ! _

Banayan had finally started caulkingnabws after itbegan raining. YBA was
keenly aware of the potential for cagmversion and its argument that it was
denied due process Is frivolous.

Next YBA argues that the Bankruptcy Cbabused its discretion in converting
the case to chapter 7 because no caxsted for doing so. YBA fails in its
attempt to prove an abuse of digme because YBA was admittedly out of
compliance, the estate had amassbd®ntial unpaid administrative expenses
and relief from stay had been %rante@rﬁb precluding a feasible plan. YBA
simply ignores the reality of its apter 11 case status and compliance and
engagesin a 30 {)age rant againgtBankruptcy Court and IndyMac. When
viewed in context and under apgllcatdgal authorities, there is'no legitimate
guestion that the Bankruptcy Court was well within its statutory power to
convert the Debtor’s case to chapter 7.

Id. at 5.

On December 20, 2013, the Chapter 7 Trustee filed a’ECF No. 23). Th¢
Chapter 7 Trustee contends that the Debtarazaorded due proce#ise Debtor’'s argumer
based on due process has bgaived; and the Bankruptcy Cadualid not abuse its discretic
in deciding to convert the case.

On January 10, 2014, Debtor filed a reply brigcCF No. 26). Debtor contends th
IndyMac and the Chapter 7 Trustpeint to additional allegefhilures of the Debtor” whicl

2 On November 13, 2013, the United Stadtasstee filed in the underlying bankrupt
case a report of the election of Nancy WoltlesChapter 7 Truste€Req. Judicial Notice
Supp. Br. Appellee Trustee, ECF No. 23-1 at 3-6).

-10- 13cv2426-WQH-RBB
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“are not issues that were considered fbyg] Bankruptcy Court arghould be ignored.1d.
at 8. “The Debtor requests that the DattrCourt stick to the actual findings of t

e

Bankruptcy Court and see them for what they; arst another effort to ignore the factg of

the case and establish a clbms against the Debtorltd. Debtor objects to the Chapter

Trustee’s brief on the basis that the Truslees not have standingdppose Debtor’s appe
because “the Trustee was notexistence at the time of the conversion order, it was
created after the order was entereldl’ at 22.

On January 31, 2014, the Court heard oral argument. (ECF No. 31).
[I.  Discussion

This Court has jurisdiction over thip@eal pursuant to 28 U.S.C. § 158(a)@ge In

.
Al

only

re Rosson545 F.3d 764, 770 (9th Cir. 2008) (“[A]fkeruptcy court order converting a cgse

from one under another chaptetloé Bankruptcy Code to om@der Chapter 7 is a final and

appealable order.”).

Debtor’s brief identifies two issues inghappeal: (A) “théBankruptcy Court denie

the Debtor due process on the Conversion Ordad (B) “the Bankuaptcy Court abused ifs
discretion by entering the ConversiOrder.” (ECF No. 20 at 236). All parties agree that

the standard of review for the first issudésnovgand the standard of review for the sec
issue is abuse of discretion. (ECF No. 20 at 22-3; ECF No. 21 at 6; ECF No. 23 at
A. Due Process

l

bnd
7).

The Supreme Court set forth the due process requirements for notice as follqws:

An elementary and fundamental requiretnaf due process in any proceeding
which is to be accorded finality is t@e reasonably calculated, under all the
circumstances, to apprise interestedips of the péndency of the action and
to afford them an opportunity to pesg their objections. The notice must be
of such nature as reasonably to contree required information ... and it must
afford a reasonable time for'thoséeirested to make their appearance.

Mullane v. Central Hanover Bank & Trust C839 U.S. 306, 314 (1950) (citations omittgd).

“The adequacy of notice and hearing respeginogeedings that may affect a party’s rig
turns, to a considerable extent, on the kndgéewhich the circumstances show such p

may be taken to have of thensequences of his own conduckink v. Wabash R.R. Ga.
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370 U.S. 626, 632 (1962). For example, the Bankruptcy Appellate Panel for the
Circuit has held: “A dismissal without notiemd an opportunity to be heard would not
appropriate where substantive issues aleetdetermined, but if a case involves only v
narrow procedural aspects, a court can disrmiChapter 13 case without further notice
a hearing if the debtor was provided with notice of the requirements to be met.

and dismisses the case sua sponte without funtitece and a hearing when the debtor f

to file the required forms within a deadlindri re Tennant318 B.R. 860, 870-71 (B.A.P.

9th Cir. 2004) (quotations omitted).

The March 6, 2013 Scheduling Order regsiitee Debtor teubmit “all operating
reports due under ORR C.3.” and submit a stegpert “no later thaone week in advang
of this status conference and before eveptinued hearing of this Chapter 11 sts

conference? (Notice of Lodgment Supp. Mot. For Stay, Ex. C at 2, ECF No. 4-2 af

The Scheduling Order states that “[flailurefile this status report or comply with tf
requirements ordered by the Coonay be cause to ... convhis case ... as permitted by

U.S.C. 8§ 105(a) and 1112(b).[d. The Scheduling Order inims Debtor of what it i$

supposed to do, when it is supposed to dad,the possible consequences of failure tc
it. The Bankruptcy Court provided counsel Bbtor with the opportunity at the Octol
3, 2013 status conference to address IndyMagjument that conversion was appropr
“based on the record that's before the Coodiay” due to “lack of compliance with [th

Nint

be
ery
and

Thus,
procedure is perfectly appropridateat notifies the debtor dfie deficiencies of his petition

ails

D

e

tus
15).

e

11

p do
er

jate
e

Bankruptcy Court’s] status aference order,” including the untimely filing of the status

report and the “monthly opdrag reports [which] are mesing” or “chronically late
throughout the entire case.” (SuplNbtice of Lodgment Supp. MoStay, Ex. 7 at 5-6, &
ECF No. 20-8). The Scheduling Order and the October 3, 2013 hearing provided
with sufficient notice and opportunity to heard to meet due process requiremefesn

* ORR C.3. states that the debtor nfilstMonthly O eranh'\? Reports no later thg
twent% calendar days after the close of eacmth. (Appellee’s Notice of Lodgment, E
3at65 1 C.3., ECF No. 22).

-12- 13cv2426-WQH-RBB
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re Bijelonic No. CV 11-08077-JVS, 2012 WL 22632&89,*5 (C.D. Cal. June 15, 201
(holding that a bankruptcy court’s initial schiding order “provided sufficient notice al
opportunity to present evidence to meet guecess requirements” when the bankrug
court sua sponte converted a Chapter 11 cdSkdpter 7 because a debtor failed to con
with an initial scheduling orady not submitting a status report prior to the second §
conference and failing to appesrthe second status conference.

Debtor contends that, prior to the OctoBe2013 status conference, Debtor had
been warned about its failure to comply with the Scheduling ONi@party submitted th
transcripts from the April 11, 2013 and Jdiy, 2013 status conference. The only rec

from these status conferences in the appekaterd are the brief mingorders issued afte

each conference, and the Bankruptcy Courtde®Converting Case, which states tha
the April 11, 2013 status conference, Debtos Wdirected to filea plan and disclosur
statement in time to have it considenedconjunction with” the July 18, 2013 stat
conference and amend Schedules B and Dti¢dlof Lodgment Supp. Mot. For Stay, E
K, ECF No. 4-2 at 67). The minute order frtma April 11, 2013 status conference confir
this, seeNotice of Lodgment Supp. Mot. For Stdyx. D, ECF No. 4-2 at 17, as do t
uncontradicted comments of IndyMac’s courstehe outset of the October 3, 2013 st4
conferenceseeSuppl. Notice of Lodgment Supp. M@&@tay, Ex. 7 at 9, ECF No. 20

e
usS
EX.
ms
he
tus
-8

(“there was an initial date set for disclosumetent in this case [and] the debtor just blew

through the deadline to file the disclosuratesient, didn’t file it, wound up at the Iz
hearing on case status, and you gave the dahtgprieve and you gave the debtor a |
deadline”). As stated in the Order Converting&;&ebtor failed to comply with this ord
to file a disclosure statement and plaropto July 18, 2013, ra at the July 18, 201
hearing, the Bankruptcy Court “[o]nce againordered the Debtor to file its plan a

disclosure statement.” (Notice of Lodgmenp$. Mot. For Stay, EX, ECF No. 4-2 at 67)|.

Accordingly, at least with respect to Debtdédure to comply with the Bankruptcy Court
initial order to file a disclosure statenteand plan, Debtor received a warning and

extension of time.

-13- 13cv2426-WQH-RBB

1St
new
er
3
nd

an




© 00 N O 0o A W N P

N NN N DNNDNNDNDRRRRR R R B R
W N O O » W N PFP O © 00N O 0O M W N R O

To the extent the Bankruptcy Court convertieel case for failure to comply with tk
requirements in the Scheduling Order (includimgrequirement to timely comply with tl
Bankruptcy Court’s other orders, such asApel 11, 2013 order to timely file a disclosu
statement and plan and amend Schedule B)Cthurt finds that the Scheduling Order 4
the October 3, 2013 status conference provatiicient notice and opportunity to be he:
to satisfy due process requirements.

Even if the Bankruptcy Coufailed to provide Debtor with sufficient notice a
opportunity to be heard, Debtor has faileghbow that it was pragiced by any defectiv
process afforded itSee In re Rosspb45 F.3d 764, 777 (9th Cir. 2008) (“Because the

no reason to think that, given appropriatéiceoand a hearing, Reon would have saild

anything that could have madelifference, Rosson was roejudiced by any procedur
deficiency. We hold that the bankruptcy dodid not abuse its discretion in denying

motion to dismiss and converg the case to Chapter 7.1);re City Equities Anaheim, Ltd.

22 F.3d 954, 959 (9th Cir. 1994) (rejecting due process claim for lack of prejudice

nd
3]

e is

al
he

whel

debtor could not show thatwdifferent or additional argumeswould have been presented

if bankruptcy court had timelpproved petition for new counselin the appellate briefing
Debtor has proferred its reasons for failingéonply with the Scheduling Order: “Debt

Or

was heavily burdened with emergency filing®rder to protect the Subject Property”; “the

Subject Property is vacant and is not getregancome”; and “the Bankruptcy Court a

nd

Debtor have been in constant contact andase through the continuing relief from s

ay,

appeal, and hearings on the motion for relief fetay.” Appellant’s Opening Br. at 25, ECF
No. 20 at 28see alstAppellant’s Reply Br. at 16, BHENo. 26 at 19 (“Debtor had be¢n

understandably preoccupied with the appedhefsecond relief frorstay order and wit

repairs to the Subject Propef). These reasons weredonight to the Bankruptcy Court|s

attention by Debtor’s counsakeSuppl. Notice of Lodgmentupp. Mot. Stay, Ex. 7 at 17-

18, ECF No. 20-8 at 18-19 (“As | think hasdm established, the debtor has bee

obviously very busy with the relief from stayatters, has done everything to protect{the

property within its power.”), or the BankruptGourt was aware of them at the Octob

-14- 13cv2426-WQH-RBB
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2013 hearingsee id at 19 (the Bankruptcy Court stated at the outset of its oral ruling
the Scheduling Order is “basically a waykeep the cases moving¥eard, especially on
such as this one, where there is one asset@mtome”). Debtor has failed to demonstr
that, given more notice, Debtor bwld have argued any differentlylh re City Equities
Anaheim, Ltd.22 F.3d at 959 (“CEA ... contendsaththe bankruptcy court violated d

) that

(D

ate

e

process by failing to approve CEA'’s petitionih@w counsel before the hearing on Lincoln’s

motion.... Atno point does CEA explain howatsunsel would havargued any differently
had formal approval been granted. Ind€&lA's arguments on appesake essentially th
same as those raised by its owners in the bankruptcy court.”).

Applying de novcstandard of review, the Courtlinot reverse the Order Converti
Case based upon any denial of due process.

B. Order Converting Case

The second issue is whether the Bankru@owrt abused its discretion by enter
the Order Converting Case. “The bankruptourt is given wide dicretion to convert
chapter 11 case to chapter 7 for cause, anddmn for conversion is reviewed for an abl
of discretion.” In re Greenfield Drive Storage Park07 B.R. 913, 916 (B.A.P. 9th C
1997). “[T]he first step of our abuse of discretion test is to deterd@m®vovhether the
trial court identified the corret¢gal rule to apply to the refieequested. If the trial cou
failed to do so, wenust conclude it abused its discretioJhited States v. Hinkspb85
F.3d 1247, 1261-62 (9th Cir. 2009n(banc). If the trial courtentified the correct legd
rule to apply to the relief crested, the reviewing court muken determine whether tl
trial court’'s “resolution of the motion resulted from a factual finding that was illog
implausible, or without support in inferenceattihay be drawn from thacts in the record.
Id. at 1263 see alsdn re Hernandez483 B.R. 713, 719 (B.A.P. 9th 2012) (same).

1. Whether the Bankruptcy Court Applied the Correct Legal Standard
The bankruptcy code provides:
(b)(1) ... [O]n request of a party in inést, and after notice and a hearing, the

court shall convert a case under this ¢bafw a case under chapter 7 or dismiss
a case under this chapter, whichever thebest interests of creditors and the

-15- 13cv2426-WQH-RBB
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estate, for cause....

(]2) The court may not convert a case urtbliss chapter to a case under chapter

/7 or dismiss a case under this chapter if the court finds and specifically
identifies unusual circumstances estdbig that converting or dismissing the
case is not in the best interests of creditmd the estate, and the debtor or any
other party in interest establishes that--

(Az there is a reasonable likelihodlat a plan will be confirmed ...
within a reasonable period of time; and

(B) the grounds for convertin%orsrdhissing the case include an act or
omission of the debtor other than under paragraph (4)(A)--

(i) for which there exists a reasonable justification for the
act or omission; and

g_ii) that will be cured within a reasonable period of time
ixed by the court.

11 U.S.C. § 1112(b). “[T]he term ‘cause’ includes--

(A) substantial or continuing loss togiminution of the estate and the absence
of ‘a reasonable likelihood of rehabilitation; ...

(E) failure to comply with an order of the court;

(F) unexcused failure to satisfy tigedny filing or reportingfre uirement
established by this title or by any ru%mcable to a casender this chapter....

11 U.S.C. §1112(b)(4). “Causeadlexible standard, subjetctthe Court’s discretion, an
does not necessarily involve one or all oftin@se factors set forth in Section 1112(b)(4
In re Prods. Int'l Co, 395 B.R. 101, 107 (Bankr. D. Ariz. 2008).

A bankruptcy court is empowereddonvert or dismiss a Chapter 11 casa sponte
Seell U.S.C. § 105(a) (“No provision of this title providing for the raising of an isst
a party in interest shall be canged to preclude the court frosuya spontgtaking any actior
or making any determination necessary or appate to enforce or implement court ord
or rules, or to preveran abuse of process.9ee also In re Rosspb45 F.3d 764, 771 n.

(9th Cir. 2008) (“Alhough the sttute provides for conversion ‘on request of a party |..

the ... trustee, ...’ there ® doubt that the bankruptcy court may also convert on its
motion.”) (citing 11 U.S.C. § 105(a)ln re Labankoff No. 09-1300-PAJUK, 2010 W
6259969, at *5 (B.A.P. 9th Cir. June 14, 2010) (collecting cases).

Inits oral ruling at the October 3, 201atsis conference and in the Order Conver

-16- 13cv2426-WQH-RBB
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Case, the Bankruptcy Court relied upon tlwause” factors listed in 11 U.S.C.
1112(b)(4)(A), (E) and (F). Th@ourt finds that the Bankrupt Court applied the corre
legal standard to determine whet the case should be converted.

2. Whether the B_ankrugtcy Caurt’'s Finding Was lllogical,
Implausible, Or Without Support

The Court must next determine whethex Bankruptcy Court’s “resolution of th

motion resulted from a factual finding that wiksgical, implausible, or without support in

inferences that may be drawnrindhe facts in the record Hinkson 585 F.3d at 1263.
The Scheduling Order and the incorpethtORR required Debtor to timely fi
monthly operating reports, file a status repwotlater than one week prior to any sta

conference, and otherwise comply with theess of the Bankruptcourt. As set out

above, Debtor filed the February, May and hpgrating reports latend failed to file the
August operating report. Debtor failed tagay with the Bankruptcy Court’s April 1]

e

e
tus

2013 order to file the Disclosure Statemant Plan prior to the July 18, 2013 status

conference. Debtor failed to comply witle Bankruptcy Court’s April 11, 2013 order

to

amend Schedule D. Debtor filed the statg®refor the October 3, 2013 status confergnce

on the day of the conference, mathhan a week before, asdad been ordered to do in t
Scheduling Ordet.
“The statute does not indicate that commta with orders should be measured

he

by

viewing all orders together and weighing howany the debtor is in compliance with and

how many itis not. The statutewsitten in the singular; thusifare to comply with a singl¢

order is sufficient for cause.In re Bijelonig No. CV11-8077-JVS, 2012 WL 2263289,

D

at

*4 (C.D. Cal. June 15, 2012)i{log 11 U.S.C. 8§ 1112(b)(4)(E)). Based upon the facts listed

above, the Bankruptcy Court’s finding that Dabfailed to complywith the Scheduling
Order and ORR is not illogical, implausible, or without support in inferences that n

* Debtor failed to file status reponsior to the April 11, 2013 and July 18, 20
status conferences, but the Bankruptcy Court did not rely upon these facts in reaq
decision, and this Court does not reI%( uploam in determining whether the Bankrup
Court abused its discretion in converting the case.
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drawn from the facts in the record.
Debtor contends that the Bankruptcy Galnould have found that converting the case
was not appropriate pursuant to 11 U.S8C1112(b)(2). That provision requires the
Bankruptcy Court to not convert a case “if toairt finds and specifically identifies unusual
circumstances establishing that converting smilssing the case is not in the best intergsts
of creditors and the estate” and if the ¢ouakes additional findings, including that “the
grounds for converting or dismissing the caseudelan act or omission of the debtor ...{for
which there exists a reasonable jus#fion for the act or omission.fd. The Bankruptcy
Court did not make the predicate findingaéntifying unusual circumstances establishing
that converting the case was not in the best iste creditors and the estate. Even if such
unusual circumstances existed, after considéhn@gustifications proferred by Debtor at the

174

October 3, 2013 hearing and in the subseqappéllate briefing, th€ourt finds that the
Bankruptcy Court did not abusis discretion in finding that no reasonable justification
exists for the Debtor’s failures tmmply with the Scheduling OrdeCf. In re Hoyle No.
10-01484-TLM, 2013 WL 210254, at *9 (Bankr. Rlaho Jan. 17, 2013) (“Section| 8
1112(b)(4)(E) provides that ‘failure to complytivan order of the court’ constitutes calise

to convert or dismiss a chapter 11 case.... [F]ailure to comply with a court order need r
be willful, in bad faith, or fraudulent, becausdebtor takes onélresponsibilities required
by the Code in availing hireff of its protections.”)jn re Whetten473 B.R. 380, 383-8#
(Bankr. D. Colo. 2012)“To allow a debtor to sidestdps] duties simply because he

S
‘busy’ would render the Code’s reportimgquirements a nullity.... The late filing pf
catch-up monthly reports does not satisfactoxfyl@n or excuse failure to satisfy a debtqr’s
duties as a chapter 11 debtor.... Monthly repand the financial disclosures contained
within them are the life-blod of the Chapter 11 process and are more than merg bus

4

work.... The reporting requirements provide gnimary means for amitoring the debtor’s
compliance with the Code’s requirements and #eye as a litmus test for a debtor’s ability
to reorganize.... If a debtdoes not fulfill this basic obligation during the Chapter 11 case,

when it knows it will have tcome before the court on any number of occasions, how car

-18- 13cv2426-WQH-RBB
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the creditors have any confidence that tHeolewill timely and accuialy report its income

and make the required distributions undeplen, when the court and the [United Stg
Trustee] are no longer monitoring the cas@nh<equently, the importance of filing montt
reports cannot be over-emphasized. A delgioories this basic duty at its own peril If);
re Babayoff 445 B.R. 64, 80 (Bankr. E.D.N.Y. 2011) (tjlthe bankruptcy context, if
debtor wants the protection the Bankruptcy Caifiers, that debtor must be willing to abi
by the orders a court enters....|d Teap the benefit of chaptél, the debtor must pay tf
price of disclosure; he or sheeds to provide financial andhet relevant information to th
creditors to inform them and the Couthoait the progress and status of the cas
(quotations omitted).

The Court finds that the Bankruptcy Coud&cision to convert the case did not re¢
from a factual finding that was illogical, implabk, or without support in inferences tf
may be drawn from the facts in the record.

Having determined that the Bankruptcy Gaqarovided adequate due process and

14

tes
y

e
e.”)

sult

jat

did

not abuse its discretion in converting theechased upon Debtor’s failure to comply wjith

the Scheduling Order (“cause” grounds (bp42) in the Order Converting Case), &
argument regarding the substantial and continlesgto or diminution of the estate (“caus
ground (3) in the Order Converting Case) vdoubt affect the outcome of the appedven
considering Debtor’s arguments as to “sguground (3) and record on appeal, the C
finds that Debtor received notice as to Indyd argument that the Bankruptcy Court shg
convert the case for substantial and contiguioss to or diminution of the estatee

> The Order Converting Case lisk& grounds for “cause” as follows:

Based on the foregoing, the Court finds, and for good cause ORDERS, that:
Pursuantto 11 U.S.C. 1112(b2)(t4)’ itase be converted to one under Chapter
7 for ‘cause’ including: (1) Debtor'sontinuing failure to comply with the
Scheduling Order; (2) Debtor’s failurt® _tlmel¥ file MORs; and (3) the
substantial and co_ntlnum? loss to omdhution of the estate and the absence
of rde?Fs)onabIe likelihood of rehabilitatioBeell U.S.C. 88 1112(b)(4)(A), (E)

an :

(Notice of Lodgment Supp. Mot. For Stay, Ex. K, ECF No. 4-2 at 69).
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Appellee Notice of Lodgment, Ex. 4, ECF No. 22 at 73-75 (“*Opposition to Appro\
Disclosure Statement and Suggestion Tlade Be Converted taGase under Chapter 7

the Bankruptcy Code at Case Status Hedriilgd September 12013), and Debtor had

an opportunity to be heard in the Octobe2@13 status report and at the October 3, 2
status conference. The Bankruptcy Courésigion as to “cause” ground (3) did not res
from a factual finding that was illogical, implabk, or without support in inferences tf
may be drawn from the facts in the record, and was not an abuse of discretion.

C. Trustee’sStanding

Debtor objects to the Trustee’s brief tre basis that the Trustee does not h
standing to oppose Debtor's appeal. The Court overrules Debtor's objection as
finding that, even if the Trustee does not have standing, the Gmsiters the Trustee
brief as an amicus curia&see In re Heath331 B.R. 424, 429-30 (B.A.P. 9th Cir. 20(
(considering trustee’s brief as an amicus e&€n if Trustee cannatppear as a party” du
to lack of appellate standing)f. Fed. R. App. P. 29 (an ami curiae brief may be file
with leave of court). The Court makes no finding as to the Trustee’s standing on a
[ll.  Conclusion

IT IS HEREBY ORDERED tht the Order ConvertinGase is AFFIRMED. Thq
Clerk of the Court shall close this case.
DATED: February 4, 2014

it 2. @m
WILLIAM Q. HAYES
United States District Judge
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