Cohen v. Trump Doc. 110

1

2

3

4

5

6

7

8 UNITED STATES DISTRICT COURT

9 SOUTHERN DISTRICT OF CALIFORNIA

12 ART COHEN. Civil No. 13-CV-2519-GPC (WVG)

12 Plaintiff, ORDER RULING ON JOINT

STATEMENT FOR

13 V. DETERMINATION OF

12| DONALD J. TRUMP. DISCOVERY DISPUTES

15 Defendant.

16

17
18 |. BACKGROUND
19 On July 8, 2015, counsel for all pagieotified the Court of three discovery
20 disputes. OnJuly 9, 2015, counsel notifieel@ourt of a fourth discovery dispute. On
21 July 10, 2015, at 8:00 a.m., the Courtdcha telephonic Discovery Conference with
22 counsel for all parties. Ms. Rachel JemsMr. Daniel Pfefferbaum, Ms. Maureen
23 Mueller, and Ms. Amber Eck picipated on behalf of Platiff Art Cohen (“Plaintiff”),
24 and Ms. Nancy Stagg and Mr. Benjamin Msnpiarticipated on behalf of Defendant
25 Donald J. Trump (“Defendant”).
26 OnJuly 15, 2015, the Courtissued2mder Following Discovery Conference.
27 (Doc. No. 106.) Inits Ordethe Court resolved two gstes and ordered the parties
28 tofile a Joint Statement for the remaigitwo disputes involvig Defendant’s privilege
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log entries and Defendant’s contributidagnd from Trump University, LLC (“TU").

Id. On July 16, 2015, the parties lodgadloint Statement for Determination of

Discovery Disputes, along with numerous exhibits.
Il. PRIVILEGE LOG ENTRIES
A. PLAINTIFF'S ARGUMENT

1. DEPOSITION TESTIMONY CONTRADICTS DEFENDANT'S
ARGUMENTS

Plaintiff seeks documents that corresptmgrivilege log entries related to

Mr. Jason Greenblatt, General Counsé@lraimp Organization (“Trump Org”), and Mr.
Allen Weisselberg, Chief Fimeial Officer (“CFO”) of Trump Org. On June 2, 2015,

Plaintiff filed a Motion to Compel, among other discovery, emails that Defen

withheld from 2011 concerning TU’s nam&€t2011 Emails”). (Doc. No. 86.) Mr.

Greenblatt was included on every withheldail, and Mr. Weisselberg was included

on most of the withheld emails. Also included on many of the 2011 Emails was M

George Sorial, Executive Vice President (‘BY and Counsel for Trump Org. Other

withheld emails were between Mr. Greaatbbnd Mr. Bradley Cox, Mr. Greenblatt

“former assistant/paralegal/legal dey@inent associate” on the transactional (not

litigation) side.

During a June 5, 2015, Discovery Hiegrbefore this Court on Plaintiff's

Motion to Compel, Defendant made repraa&aons about the roles of Mr. Greenblatt

and Mr. Weisselberg in the email comnncations from both 2005 (the “2005 Emails
and the 2011 Emails. On June 9, 2015@Qbart denied Plaintiff’'s Motion to Compe
production of the 2011 Emais.(Doc. No. 93.)

On June 24 and June 30, 2015, Ridideposed Mr. Weisselberg and M

")

=

Greenblatt, respectively. Plaintiff cont#s that both witnesses flatly contradicted

Defendant’s statements by confing that they played no role in providing, receivin

¥The Court ordered Defendant to prodtioe 2005 Emails pursuant to a comprom
that Defendant proposed prior to the filingR¥éintiff’'s Motion to Compel. (Doc. No
03 at 26-27.)
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or facilitating any legal adviceelated to this issue. Plaintiff now argues that these
individuals, whom Defendant claimed were integral in the rendering of legal advice
played no part. Plaintiff asserts thatyen Mr. Greenblatt’s actual testimony that he
was not involved in any investigation, his presence on every 2011 Email waives t
privilege, and there is an overlappingive for the 2011 Emails copied to Mr.
Weisselberg.

Plaintiff contends that Dendant bears the burden of establishing the attorney-
client privilege by a preponderance of eviden Plaintiff asserts that the Supreme
Court has rejected a “control group” tdsised on one’s position in favor of a
case-by-case analysis that hinges on whéftllee communications concerned matters
within the scope of the employees’ corgiar duties, and the employees themselves
were sufficiently aware that they were iigiquestioned in order that the corporation
could obtain legal advice.” Upjohn Co. v. U.849 U.S. 383, 394-95 (1981). Plaintiff
cites U.S. ex rel. Parikh v. Premera Blue Cr@896 WL 3733783, at *9 (W.D. Wash.

Dec. 15, 2006), which stated, “Upjobrainly suggests that in order for the privilege

to apply, an employee must be aware thatcommunication to counsel is being made
to enable the corporation to obtain legal advice.”

2. MR. SORIAL'S DECLARATION SHOULD BE
DISREGARDED

Along with the instant Joint Statement, Defendant submitted a declaratio

from Mr. Sorial. Plaintiffargues that Mr. Sorial’s declaration contradicts his depositiol
testimony, and therefore, his deelaon should be disregarded. S Asdale v. Int’l
Game Tech.577 F.3d 989, 998 (9th Cir. 2009) (“[A] party cannot create an issue o
fact by an affidavit contradietg his prior deposition testimony.”).

On January 18, 2013, Mr. Soriabs deposed in the Makaefise. Plaintiff

claims that Mr. Sorial testified that hisviolvement in the New York Attorney General

(“NYAG”) subpoenato Trump Org was limitédl retaining outside counsel, providing

the subpoena to counsel, and turning the matter over to be handled externally.
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In his Declaration, dated July 14, 200, Sorial stated that in May of 201
after Trump Org and TU received a subpoé&om the NYAG’s Office, and after th
Makaeffcase was filed, he, along with Mr.ak Garten, EVP an@eneral Counsel 0
Trump Org, spearheaded ateimal investigation relating the prior operations of T
in order to provide legal advice toump Org and TU on howo respond to th
subpoena. Mr. Sorial stated that in thegass of that investigation, he and others
working at his direction and at the diten of Mr. Garten, sent email communications
to corporate representatives of Trump Orginlitate the invetsgation and to obtai
information necessary to render legal advitleose corporate representatives included
Mr. Greenblatt and Mr. Weisselberg.

3. COURT SHOULD FIND A WAIVER AS TO MR. SORIAL

Plaintiff contends that the Court shoulddia waiver of the privilege as to Mr.

Sorial because Defendant has used Mr. Ssshtements about this same subject as
a sword in opposing Makaeftass certification. Toupport this argument, Plaintif

cites one excerpt from Mr. Saltis declaration in Makaeffn which he stated, “Trum

University LLC (‘TU’) began operations in approximately 2005, . . . [NYSED]
subsequently requested that TU no longerusiversity’ in itsname based on a [NY
statute restricting the use of ‘University certain institutions and businesses.
agreed to change its name, and the amgpcontinued its operations. . .” (Joint
Statement at 15, n.11, citing MakabBfic. No. 138-1, Ex. 52, f)BPlaintiff argues tha
Defendant elected to use Mr. Sorialgmvide a self-serving summary of events
concerning the use of “university,” and tefare Defendant has waived any privileges
as to information that Mr. Sorial received on this same topic.

4.IN CAMERA REVIEW AND REQUEST TO DEPOSE
MR. SORIAL

Plaintiff notes that, although not necessary, the Court may condunt an

camera review of the 2011 Emails to assd3sfendant’s assertion of privilege.
Further, Plaintiff asks that if the Cdisr determination of the issue relies on

Sorial's declaration, Plaintiff bgranted leave to depose Mr. Sorial.
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B. DEFENDANT'S ARGUMENT

Defendant asserts that the 2011 Emails protected by the attorney-client
privilege, as this Court held in its June 9, 2015 Order. [8&e No. 93. The 2011

Emails are privileged communications betwaarattorney and proper corporate client

representatives during an in-house invesiigeand there is no basis to compel their

production. Plaintiff's untimely attempd obtain production of the 2011 Emails
without merit and should be rejected.

1. REQUEST IS UNTIMELY AND PROCEDURALLY
MPROPER

a. UNTIMELY

Defendant argues that Plaintiff haoibght this dispute to the Court in an

untimely manner. This Court’'s Chamberdd&uequire that a pig notify the Court
of a discovery dispute within 30 daysthé date upon which the event giving rise
the dispute occurred. This dispute arose on May 18, 2015, when Defendant a
the attorney-client privilege as to the 2011 Hsna its privilege log. Plaintiff waited
until July 8, 2015, more than 30 days latehriag this dispute to the Court’s attentio

Plaintiff argues that the dispute arose during the June 24 and 30,

1S

Sse

n.
20:

depositions of Mr. Weisselberg and Mr. Greenblatt, and therefore it was timely brougt

However, Defendant counters that thiguanent is without merit because Plaintiff
counsel learned years ago in the Makaaffe that Mr. Weisselberg and Mr. Greenb
were parties to privilegecbmmunications concerning TU’s formation and location
operation. Despite years of notice, Pldfntiaited until just days before the July
2015 discovery cutoff to depose these individuals.

b. NO NEW EVIDENCE FOR MOTION FOR
RECONSIDERATION

Plaintiff's request for the 2011 Emailsalfails because the Court has alree
ruled on this request. In idsine 9, 2015 Order, the Cournhéed Plaintiff's request for

compelled production of the 2011 Emails dué’taintiff’'s counsel’s failure to meet

and confer, and also based oe therits of the disputgDoc. No. 93 at 28-29.) Afte

'S
aftt

1 of
2

dy

S
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denial by this Court, Plaintiff’'s only proceduioptions were to file an objection to this
Court’s ruling under Federal Rule of @iProcedure (“Rule”) 72(a) by June 26, 2015,
or file an application foraconsideration pursuant to Rule 60 by July 9, 2015. Plaintiff
failed to take either of the procedural options available.
Plaintiff argues that, even if the Coweére to consider Plaintiff's request as
a timely motion for reconsideration of its Ordi is still fatally defective. A movan
seeking reconsideration on the basis eflgaliscovered evidence must establish that
the newly discovered evidenceutd not have been discovdreith due diligence. Se
Daul v. PPM Energy, Inc2010 WL 3945001 (D. Ore. O@, 2010). Additionally, the
new evidence must be materiatlifferent than that previolyspresented to the Court.
Aniel v. GMAC Mortg., LLC 2012 WL 5389706 (N.D. Cal. Nog, 2012). Here, th

deposition testimony of Mr. Weisselbeand Mr. Greenblatt does not constitute

sufficient “new” evidence because the testiiym has been available to Plaintiff for
years, had he decided to take these depasigarlier. Further, the information has no
material bearing on the Court’s ruling.

2. THE 2011 EMAILS ARE PROTECTED BY THE ATTORNEY-
CLIENT PRIVILEGE

Defendant argues that Plaintiff seeksodivery of information well within th

protection of the attorney-che privilege. The 2011 Emaiggertain to an investigatio
led by Mr. Sorial and Mr. Garten, both atteys for Trump Org, commenced for the
purpose of responding to a subpoena receyeTrump Org and TU in 2011 from the
NYAG. In the 2011 Emails, Mr. Sorial and Mr. Garten sought and receivec
information about TU’s formation, statusckdissolution, or plans thereof. Communi-
cations in the course of such investigatiareswell within the attorney-client privilege.
Upjohn 449 U.S. at 390-91 (“The first step in the resolution of any legal problem i
ascertaining the factual background andrsiftihrough the facts with an eye to the
legally relevant.”).

Both Mr. Weisselberg and Mr. Greealtil fall squarely within_Upjohn’

principles for determining representatives@orporate client. The inclusion of these
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individuals on the 2011 Emails was necessary for Mr. Sorial to effectively represe
Trump Org in the NYAG subpoena matter. Upjo#9 U.S. at 389, 391. Due to the
investigation of TU by the NYAG and thallegations asserted by the Makaeff
plaintiffs, Mr. Sorial sought primary andiagble evidence relatdd the past operation
of TU. Further, both Mr. WeisselbergdMr. Greenblatt were aware that the 2011
Emails, seeking information concemgi TU shortly after receiving the NYA
subpoena, were intended for the purpose diolrtg information for legal representa-
tion. Accordingly, Mr. Weisselberg and Mgreenblatt were proper client representa-
tives on the 2011 Emails and their presendaendt waive the attorney-client privilege.

Plaintiff seeks to avoid this restly seizing on excerpts from the deposition
transcripts of Mr. Weisselberg and Mr. Gnb&att. With respect to Mr. Weisselber
Plaintiff asks this Court to ignore avé0 surrounding pages of deposition questions
and testimony that expressly concernyalents of 2005, not once mentioning 2011
or the 2011 Emails. By mid-2010, the dwmtfover the use of “university” had been
resolved as TU’s name had been chandée.2011 Emails concerned an investigation
into issues broader than only the use eftdrm “university,” including such issues as
the formation, merger, and dissolution &f. TMr. Sorial included Mr. Weisselberg on
the 2011 Emails not only for his potentiadowledge about the narrow issue of the
naming of TU, but for his potential knovdge about TU’s formation, merge
relocation, and/or dissolution.

Plaintiff relies on Mr. Greenblatt’s testony that he did not recall giving legal
advice to TU in 2011. This testimony is irned@t to his status as a client representa-
tive. Mr. Greenblatt also testified that @iiel not recall receiving or facilitating legal
advice in 2011 concerning TU, being a paraofinternal investigation at Trump Org
in 2011, or being involved in the NYAG actioMr. Greenblatt’s failure to remember

Mr. Sorial’s investigation does not diminish his role as a client on the 2011 Emails.

7 13CV2519
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D. COURT'S DISCUSSION AND RULING

For the reasons set forth below, @eurt once again DENIES Plaintiff’

request to compel production of the 2011 Emails. Plaintiff's request for the Court 1
conduct an in camera review of the docutagand Plaintiff’'s request to depose
Sorial, are also DENIED.

1. THIS COURT HAS PREVIOUSLY DENIED PLAINTIFF'S
MOTION TO COMPEL PRODUCTION OF 2011 EMAILS

In his June 2, 2015 Motion to CompRlaintiff identified the 2011 documents
sought, which were emails exchangedamin-house counsel of Trump Org in 2011
with a copy to Mr. Weisselberg, ldked with the following Bates numbers:
DT-PRIV-00247-00249, DT-PRIV-00253-00260. (Doc. No. 93 at 28, n.5.) In his
Motion, Plaintiff argued that Defendant’s assertion of the attorney-client privilege wa
improper for two reasons. (Doc. No. 93 at 1B6ipst, Plaintiff claimed that the crime-
fraud exception to the attorney-client piage applied to the requested 2005 Emails
because Mr. Greenblatt was used to tlid New York State Education Department
(“NYSED?”) into believing that Defendartad complied with the order to stop using
and perpetuate the unlawfyperation and use of the “weirsity” designation for TU.
(Doc. No. 93 at 15-16.) Secorlaintiff asserted that most of the withheld communi-
cations were shared witthird party, non-lawyer, Mr. Weisselberg, and thus any
privilege was waived. (Doc. No. 93 at L@laintiff only sought the 2011 Emails on
which Mr. Weisselberg was copied. He dat challenge Defenddsatassertion of th
attorney-client privilege as it relatedMy. Greenblatt’s presence on the 2011 Emails.
(Doc. No. 93 at 27; Doc. No. 86-1 at 25.)

The Court ruled that it would not entertain the dispute related to the 201
Emails, as Plaintiff failed to initiate andgage in a good faith meet and confer session.
(Doc. No. 93 at 27.) Furthahe Court noted that Pldifi's Motion only addressed th
2005 Emails and made absolutely no mention of the 2011 Emails except for ol

conclusory sentence at the end of Plaintiffstion. (Doc. No. 93 at 27-28.) Plaintiff

8 13CV2519



© 00 N o g A~ w N P

NN N N N N N NN P P R B B B B opm m
©® N o 00 A W N P O © 0 N~ o o0 » W N P O

provided no details about the 2011 Emails] asserted no argument as to why the

documents were not privileged. (Doc. N@. at 28.) Plaintiff failed to provide the

Court with any basis at all on wiido rule. (Doc. No. 93 at 28.)

Despite these procedural failures, @eurt continued with its analysis an

d

determined that Mr. Weisselberg was thert of Trump Org for purposes of the 2011

Emails, and therefore, the 2011 Emails waagected by the attorney-client privilege.
(Doc. No. 93 at 28.) According to Daant, the 2011 Emails reflected communica-

tions between in-house counsel of Trump @rgonnection with its investigation an
legal analysis of issues raised in Makaeftl a subpoena from the NYAG. (Doc. N
93 at 28; citing Doc. No. 91 at 9, n. 6, L ®Ir. Weisslberg was the CFO of Trump Or

and the recipient of the subpoena from MYAG. (Doc. No. 93 at 28.) Defendant

d

0.

g,

argued that the 2011 Emails related solely to the provision of legal advice and we

therefore securely protected from productigBPoc. No. 93 at 28; citing Doc. No. 9
at12.) Accordingly, the Court found thaefendant had not waived any claims
attorney-client privilege with respectttee 2011 Emails that included Mr. Weisselbe
and denied Plaintiff's Motion to Compel ssthose documents. (Doc. No. 93 at 2

2. PLAINTIFF HAS FAILED TO PRESENT NEWLY
DISCOVERED FACTS

The Court construes Plaintiff's instarequest for production as a motion f

reconsideration of its June 9, 2015 Ordéviotions for reconsideration should k
granted only in rare circumstanceBefenders of Wildlife v. Browner09 F.Supp.
1342, 1351 (D. Ariz. 1995). “Reconsideratiomjmoropriate if the district court: (1) i

presented with newly discovered eviden(®; committed clear error or the initial

decision was manifestly unjust; or (3) tihere is an intervening change in t
controlling law.” _School Dist. No. 1 J, Multhomah County v. AcandS, bd:.3d
1255, 1263 (9th Cir. 1993).

of

rg,
9.)

Here, Plaintiff does not argue that the Court committed clear error, that th

initial decision was manifestly unjust, or thhére has been amtervening change in

controlling law. Rather, Plaintiff esstaly asserts that recent deposition testimony

9 13CV2519
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from both Mr. Weisselberg and Mr. Greeatblconstitutes newlgliscovered evidence

to demonstrate that the 2011 Emails arepnotected by the attorney-client privilege

because neither Mr. Weissellyg nor Mr. Greenblatt provided, received, or facilitat

legal advice related to the issue of TU sneachange or the use of “university.”

A party relying on newlydiscovered evidence to support its request
reconsideration must establish that “the ewick (1) existed at the time of the trial, (
could not have been discaoed through due diligence, and (3) was ‘of such magnit
that production of it earlier would have bdéely to change the disposition of th
case.’”_Jones v. Aero/Chem Cqrg21 F.2d 875, 878 (9th Cir.1990)( quoting Coas
Transfer Co. v. Toyota Motor Sales, U.S.833 F.2d 208, 211 (9th Cir.1987)

Evidence is not newly discovered if it sv&n the moving party’s possession or t

moving party could have, witthue diligence, discovereahd produced the evidence
the court prior to, or at the time of, the hearing. Frederidk/fie Prof'l Corp. v.
Texaco, Inc.764 F.2d 604, 609 (9th Cir.1985).

The Court agrees with Defendant thize testimony of Mr. Weisselberg an

Mr. Greenblatt does not constitute newligcovered evidence because the testim

has been available to Plaintiff for years. As Defendant notes, Plaintiff's co

learned years ago in the Makadfigation that these indgiduals were parties to

privileged communications concerning TUermation and location of operation.

However, Plaintiff chose to depose both induals at the end of fact discovery in t
Cohenlitigation. The timing of depositions is siocertainly strategic. But the Cou
cannot construe this pesition testimony as newly discovered evidence w
Plaintiff’'s counsel had access to this imf@tion long ago and simply chose not
conduct the depositions until recently.

More importantly, even if the Court wet@find that Plaintiff was diligent in

procuring the deposition testimony of thesenesses, which it deenot, Plaintiff has

\v

ed

for
2)
ude
e
stal
).
he
o

d
ony

uns

failed to present any newly discovered evicketo persuade the Court to deviate from

its prior ruling. As to Mr. WeisselbergJaintiff has presented absolutely no evidence
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that his presence on the 2011 Emails waithe attorney-client privilege. As
Defendant points out, Plaintiff relied on graents of Mr. Weisselberg’s deposition
testimony to showcase that he was not invibiweany way with the provision of legal
advice in the 2011 communications. HoweWaintiff failed to reveal to the Court,
whether deliberately or not, that his sedetsnippets of Mr. Weisselberg’s deposition
involved only communications from 2005chdid not in any way address the 2011
communications. In this regard, Plaintiff’'s argument was misleading and undermin
his credibility on this and other arguments he makes.

In the only deposition excerpts used by Plaintiff to support his renewe
argument that Mr. Weisselberg's presencther2011 Emails waives the privilege, Mr.
Weisselberg was responding to a line ofsjioming framed in the context of 2005
communications. For example, Plaintiffsunsel asked Mr. Weisselberg, “What I'm
getting at is, you do recall that, in this time fradwne 2005 and earlier — in the first
half of the 2005 time frame you recall having conversatis about the conflict with
the State Board of Education over the usthefword ‘university’ in Trump Univer-
sity’s corporate name; correct?” (JoBtatement Ex. 17 (Weisselberg Tr.) at 177:23-
178:5)(emphasis added). Throughout thiséihguestioning, Plaintiff's counsel never
deviated from the 2005 time frame. The question immediately following the las
deposition excerpt in the Joint Statemethkisadr. Weisselberg, “...you were aware in
June of 2005that there was a conflict with tistate Board of Education over the use
of the word ‘university’ in Trump Univeity’s corporate name; correct?” (Joint
Statement Ex. 17 (Weisselberg Tr.) at 184:2-6)(emphasis added). The Court
confounded that Plaintiff would present thispute to the Court, claiming that recent
deposition testimony “flatly contradict[s]” Defendant’s statements that Mr. Weisselber
played no role in providing, receiving, facilitating any legal advice related to this
issue and therefore tl2911 Emailsshould be produced, when all of the deposition

testimony relied upon by Plaintiff clearly related to communications in 2005.

11 13CV2519
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Relationships, roles, and responsibilitv@shin a corporéion are subject t
change. Even if Mr. Weisselberg’s involvement in communications in 2005 wouls
have waived the privilege because he m@s necessary party under the privilege, that
conclusion does not automatically and uneqaally carry over to communications in
2011. Nothing that Plaintiff has presentetht® Court with respect to Mr. Weisselberg
supports Plaintiff's position.

The Court agrees that Defendant tresburden of establishing the privilege
by a preponderance of the evidence. Oneenaghe Court finds that Defendant has
satisfied his burden with respect to the 201Hsn The Court heldh its June 9, 201
Order that Mr. Weisselberg was the otiof Trump Org for purposes of the 2011
communications, and that the 2011 Emails were protected by the attorney-clie
privilege. (Doc. No. 93 at 28.) Defendaepresented to the Court that the 2011
Emails reflected communications between in-house counsel of Trump Org |
connection with its investig@n and legal analysis of issues raised in Makaedf the
NYAG subpoena. (Doc. No. 93 at 28.) Dedant represented that the 2011 Emails
related solely to the provan of legal advice, and in the instant Joint Statement,
Defendant asserts that badih. Weisselberg and Mr. Grablatt “were aware that th
2011 Documents, seeking information concerning TU shortly after receiving th
NYAG Subpoena, were intended for the pugo$ obtaining information for legal
representation.” (Joint Statement at 1¥he Court has been presented with no new
facts related to Mr. Weissalg’s role in the 2011 Emajland therefore has no basis
to alter its prior ruling.

With respect to Mr. Greenblatt, Plaintiff relies solely on his deposition
testimony that he does not recall givinggeiving, or facilitating legal advice in 2011
concerning TU, being a part of an interimadestigation at Trump Org in 2011, or being
involved in the NYAG action. First, the Court finds Plaintiff’'s argument regarding
waiver of the attorney-client privilege aselates to Mr. Greenblatt’'s presence on the

2011 Emails to be untimely. Until the instant dispute was brought on July 8, 201

12 13CV2519
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Plaintiff made no argument that Mr. Gndxatt’s presence on the 2011 Emails waived
the attorney-client privilege. In his JuBe2015, Motion to Compel, Plaintiff sought
only 2011 Emails on which Mr. Weisselbesgs included. Any argument that the
2011 Emails were not privigeed due to Mr. Greenblatt’'s presence should have beer
raised within 30 days of the May 18, 2015, privilege log production. JS&d
Statement at 16. Plaintiff brings thisplige after the expiration of the 30 day deadline
required by this Cou#. SeeJudge Gallo’s Chambers Rule IV(B).

However, even if the Court determinggat Plaintiff bought this dispute in
a timely manner, which it does not, the Qadunds that Defendant has satisfied its
burden to establish the attorney-client peige by a preponderance of the evidence, as
Defendant has demonstrated that Mr. Glbd&tt was a proper clit representative on
the 2011 Emails. Defendardserts that Mr. Greenblatt, EVP and counsel for Trump
Org, was included on the 2011 Emails so tat Sorial could effectively represent
Trump Org in the NYAG subpoena matter. &tgues that, due to the investigation of
TU by the NYAG, and the allegations asserted in the Makask, Mr. Sorial sought

primary and reliable evidence related te hast operations of TU. Additionally

Defendant claims tha&¥lr. Greenblatt was aware thie 2011 Emails were intended
for the purpose of obtaining information for legal representation.

The deposition excerpts highlighted Biaintiff in the Joint Statement do
nothing to persuade the Court otherwis¢paveaken Defendant’s claims of privilege.

As Defendant argues, simply because Mr. Greenblatt does not recall receiving

Z Judge Gallo’s Chambers Rule IV(B) statd$ie Court expects strict compliance with
the meet and confer requirement. It is¢kperience of the Court that the vast majority
of disputes can be resolved without tliee@ssity of court intervention by means of this
processroviding counselthoroughly meet and confer igood faith to resolve all
disputes. If the dispute cannot be resolledugh good faith meet and confer efforts,
counsel shall contact the Court to sithie an informal teleconference withimrty
(30) calendar daysof the date upon which the event giving rise to the dispute
occurred. (See IV.F. below for guidance on calculating 3@eday deadling.”
(emphasis in original).
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© 00 N o g A~ w N P

NN N N N N N NN P P R B B B B opm m
©® N o 00 A W N P O © 0 N~ o o0 » W N P O

facilitating legal advice in 201Jacerning TU, being a partah internal investigation

in 2011, or being involved in the NYAG actiaihpes not diminish his role as a client

on the 2011 Emails. His testimy was not that he did ntacilitate or receive lega

advice, it was that he did not recalhether he facilitated aeceived legal advice.

Plaintiff also argues that, even if theressgich an investigation, the underlying facts

are not privileged, and under Upjghd49 U.S. at 395-96, “the protection of the
privilege extends only to communications arad to facts.” (Joint Statement at 15,
n.12.) The Court agrees - facts are prtileged, only communications. But here,

Plaintiff is, in fact, seeking communicafis in the form of 2011 Emails, not the

underlying facts. Once again, the Courpesplexed as to whiplaintiff chose this

guote from the United States Supreme Court to support his position, as it undermir

Plaintiff's own argument. The Court hasdn presented with no new facts related to

Mr. Greenblatt’s role in the 2011 Emails to warrant a deviation from its prior ruling.

3. PLAINTIFF NOT PERMITTED TO DEPOSE MR. SORIAL

Plaintiff argues that the Court should fiadvaiver of the privilege as to Mr.

Sorial because Defendant has used Mr. Ssrshtements about this same subject as

a sword in opposing Makaeftass certification. To support this argument, Plain

cites one selection from Mr. Sorial’s declaration in Makaaffvhich he stated,

TrurRP University LLC (“TU”) bega operations in approximately 2005,
...[INYSED subsequen}\lx{requestt@d_t TU no longer use “University”
in its name based on a [NY] statuéstricting the use of “University” to
certain institutions and businesses.ddJeed to change its name, and the
company continued its operations. . . .
(Joint Statement at 15, n. 11, citing Makaetic. No. 138-1, Ex. 52, 13.)
The Court does not understand, and Rifnhoes not explain, how Mr. Soria
waived the privilege by thistatement in his Makaefieclaration. He simply reporte

the outcome of the name change issuethidg in this excerpt from his declaratio

reveals any privileged communications, ateyrthought processes, or legal analys

As aresult of this baseless argument thdidsewaived any privilege by this stateme

Plaintiff's entire argument loses credibility.

14 13CV2519
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Further, in the Joint Statement, Pl#fromits a crucialpiece of information

when discussing Mr. Sorial's deposition testimony from Makaéfaintiff asserts,

“Sorial testified his involvement ithe NYAG subpoena was limited to retaining

outside counsel, providing the subpoenadonsel, and turning the matter over to
handled externally.” (Joint Statementl4t) Plaintiff neglected to report that M

Sorial also testified that he had status calls with his attorney and had been pr

with updates and the status of the matf@oint Statement Ex. 18 (1/18/13 Sorial Tr.)

at 27:22, 81:16-17.) Therefore, it apgedhat Mr. Sorial was not complete

uninvolved in this matter, as argued by Plaintiff.

be
r.

OViC

y

Plaintiff also contends that Mr. Sorial’'s recent declaration contradicts his

deposition testimony, and therefore, his detlan should be disregded. On January

18, 2013, Mr. Sorial was deposed in the Makaa$ie and testified that his involveme
in the NYAG subpoena to Trump Org was limited to retaining outside cou
providing the subpoena to counsel, turning thatter over to bleandled externally,
participating in status calls with his attegn and receiving updates and the status of
matter. In his Declaratiodated July 14, 2015, Mr. Sorial stated that in May of 20

after Trump Org and TU received a subpoé&om the NYAG’s Office, and after the
Makaeff case was filed, he and Mr. Gartereagheaded an internal investigation

relating to the prior operations of TU irder to provide legal advice to Trump Org and

TU on how to respond to the subpoena.

nt

nse

the
11,

The Court recognizes that Mr. Sorial’'s declaration may contradict his 201.

deposition testimony by omission, as the excerpts of his deposition that have be

provided to the Court do not mention his spearheading an internal investig

However, despite the fact it may becalds through omission with a portion of his

deposition from 2013 where it summarized iniolvement, the Gurt will take the
declaration at face value. Riaff asks that leave by gramtéo depose Mr. Sorial if the
Court’s determination of this issue turns on Mr. Sorial’'s declaration. Althoug!

Court declines to disregard Mr. Soriatlsclaration, the Court’s ruling does not tu

15 13CV2519
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solely on the declaration. For all otlheasons outlined above, the Court finds t
Plaintiff is not entitled to the 2011 Email®laintiff’'s request to depose Mr. Sorial
therefore DENIED.

4. COURT WILL NOT CONDUCT AN IN CAMERA REVIEW

Plaintiff notes that the Court may conductiamcamera review of the 2011

Emails to assess Defendant’s assertioprofilege. Plaintiffhas failed to provide

hat

IS

information to convince the Court that arcemmera review is warranted or necessary.

The Court will not expend even more timadaesources when it has been presented

with no new evidence and an untimely request.

[1l. PRODUCTION OF DOCUMENTS SHOWING DEFENDANT’'S
CONTRIBUTIONS TO AND FROM TRUMP UNIVERSITY

A. PLAINTIFF'S ARGUMENT

Plaintiff seeks documents in respens his prior discovery reques

concerning Defendant’s contributions tedadistributions from TU. Plaintiff serve
requests for production of documents (the &fcial RFPs”) related to this issu
Defendant objected to producing responsieeuments. Plairffinow asserts the
parties agreed that whether or not Defenigaoduced documents would be determir
when the Court issued a final rulimggarding deposition gagons related to
Defendant’s contributions to and distributions from TU.

On May 13, 2015, this Court deniecafitiff’'s request to allow depositior
guestions related to Bendant’s (and others) capital cobtrtions directly or indirectly
to TU, as well as capital distributions recs directly or indirectly from TU. (Doc
No. 73 at 3.) On May 19, 2015, Plaintiffed an Objection to this Court’s Orde

S

ed

—

r.

(Doc. No. 76.) On June 30, 2015, Judge €lussued an Order on this issue as it

related to deposition questions. (Doc..N®2.) Judge Curiel’'s Order held th

at

“Trump’s payments to, and receipt of funds from, TU would be relevant to supportin

Plaintiffs claims,” yet Defedant has refused to ma&dull production in response t

0

the pending Financial RFPs. Defenddras instead produced a few summary
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documents. (Doc. No. 102 at 7.) As ety resisting discovery, it is Defendant

burden to demonstrate that the request®aerly burdensome or otherwise improper,

and he has failed to come faawvd with any such evidence. Plaintiff asks the Court to

compel Defendant to make a full productiorresponse to theutstanding Financia
RFPs.

In addition, Plaintiff represents that Defendant has agreed the Court’s decisit

on this dispute will govern production of documents in response to a docume

subpoena issued to Trump Org, which aksfoised to produce fimrmation regarding
Defendant’s contributions to or distributions from TU.
1. DISPUTE IS TIMELY

On May 6, 2015, counsel met and caméd regarding Oendant’s responses

to Plaintiff's Financial RFPs, and whiledparties did not agree on the scope of the

production in the event Plaintiff prevailed the deposition dispute, both sides agreed

any decision from the Court on the depasitdispute would determine Plaintiff's

entitlement to the information in the Financial RFPs.
2. DOCUMENTS ARE RELEVANT

Plaintiff contends that “the partesisting discovery bears the burden

of

showing that the requested discovery isl@vant to the issues.” Brady v. Grendene
USA, Inc, 2012 WL 6086881 (S.D. Cal. Dec. 6, 2012). Judge Curiel’s Order on th

deposition dispute rejected the same objectiefendant made the Financial RFPs

The Order held that “Trump’s payments to, and receipt of funds from, Tr

University would be relevantio supporting Plaintiffs claims”; and that “financial

evidence showing Trump’s motive is relevand discoverable.(Doc. No. 102 at 7,
9.) Plaintiff asserts there is no reason thetholding would not be equally applicab
to RFPs, and that nothing in Judge Curiélisler should be read to excuse Defend

from making a complete document production.

Plaintiff argues that Judge Curiel dbuited the limitation in the scope of his

Order to depositions to the fact thaistourt’'s “May 13, 2015 order was limited t

17 13CV2519
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appropriate areas of inquiry during depositiand this Court’s aler is thus limited in
scope as well.” (Doc. No. 102 at 10.) Btdf contends, however, that neither th

Court nor Judge Curiel was apprised & tutstanding Financi&FPs or the parties

agreement that the scope of Defendapt@duction hinged on the outcome of the

deposition dispute.

Further, none of the documents sougilate Judge Curiel’'s Order with

respect to “further written or document discgver . . . any further discovery of any

kind in the Makaeftase.” (Doc. No. 102 at 10PJaintiff only seeks compliance wit

-

IS

existing discovery requests in the Colmase. To meaningfully effectuate Judge

Curiel's Order, and to allow Plaintiff an opportunity to effectively examine

the

witnesses, Plaintiff needs the source doents related to Defendant’s contributions

and distributions.
B. DEFENDANT'S ARGUMENT

Defendant argues that Plaintiff's requiestproduction of dditional financial

information should be denied, as ithsyond the scope of Judge Curiel’'s Order,

untimely, unreasonably cumulative and doglive, and unduly burdensome. In his

Order, Judge Curiel outlined the scope @fithmaining discovery Plaintiff is allowed

in this case, and there is rmason to deviate from that Order.
1. UNTIMELY

Fact discovery closed on July 2, 2015. Plaintiff now seeks document

requested in a March 24, 2015 RFP wHidfendant objected to on April 27, 2015.

Plaintiff failed to bring this dispute to the Court’s attention witrdays of receiving

Defendant’s discovery responses, and now attempteladedly obtain cumulative

evidence already denied by Judge Curiel.
2. THE PARTIES DID NOT HAVE AN AGREEMENT

Defendant contends that there wasageeement that Plaintiff’'s entitlement

to any and all informatiorelating to Defendant’s fimecials produced in Makaedind

Cohenwould be determined after the Cosntuling on the deposition dispute. Durir

18 13CV2519
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a May 6, 2015 meet and confer session, bdd@at agreed that if the Court ruled in
Plaintiff’'s favor on the deposition dispute,Wweuld produce a list of contributions and
distributions related to TU. Defendanas produced this information and more,
including: (1) TU Balance Sheets for 2005-2010; (2) unredacted LLC operatin
agreements; and (3) Bmdant’s business records, “BetGeneral Ledger[s]”, showing
each advance from Defendant to TU aath distribution from TU to Defendant
between 2004 and 2015. There was nevagaeement by Defendant that all of the
objections or Plaintiff’'s entitlement to dihancial documents was contingent on the
Court’s eventual order, or that Defentlavould agree to additional production beyond
what was offered. Prior to bringing this tteat to the Court, Platiff failed to produce
documentation of any such agreemleecause there was no agreement.

Plaintiff sought relief from Judge Curit allow discovery of the amount of
money invested in TU befendant and the amounkéan from TU by Defendant as
profit from the alleged “scheme.” This isaetly what Judge Curiel allowed Plaintiff
to do in the upcoming deposition of Defentland the reopened depositions of other
witnesses not questioned on this subjeetvimusly: Mr. Sexton, Mr. Matejek, Mr.
McConney, and Mr. Weissellger Defendant facilitated iheffort by its production of
the documents it agreed it would produce wigithe parties’ discussions, despite the

fact that Judge Curiel’®rder was specifically limited to only deposition testimony.

Plaintiff can use these documents at the upcoming depositions to gain additior

discovery related tBefendant’s financiahvolvement with TU. If Judge Curiel had
wanted his Order to have a different effect different applidgon to past discovery
in light of Plaintiff’'s request for adddnal documents, certaintiie Order would have
been so tailored. It was not.

3. REQUEST IS CUMULATIVE AND OVERBROAD

Plaintiff's request should also be detibecause the discovery is unnecessarily

cumulative and duplicative. Plaintiff hagtbpportunity to obtain further details about

the contribution and distribution processta upcoming deposiin of Defendant and
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the continued depositions of the two indivitkuanost involved with the process, M

Matejek and Mr. McConney.

=

Plaintiff's request that Defendantredact each document listed on Defen-

dant’s and Trump Org’s redaction logsoverbroad and unduly burdensome in light

of the prior and forthcoming discovery. Theswvmajority of these redactions relate

the personal financial inforrtian (social security number401(k) details, payroll and

compensation records, and related persomahfiial information) of TU employees and

independent contractors. The burden toew each of the restted documents, man

of which are multiple pages and contain numerous redactions, to locate on

limited information related t®efendant’s financialwould require many man-hours,

and is an undue burden when balanced agiaslleged need for this information
light of current productionand upcoming depositionsMoreover, in the spirit of

compromise, Defendant previously offéreo unredact an additional limited set

documents if Plaintiff's would identifythe documents thewanted unredacted.

Plaintiff rejected this offer.
D. COURT'S DISCUSSION AND RULING

For the reasons set forth below, theu@ hereby DENIES Plaintiff's request

y
y tf

v

n

of

for an order to compel production of additional documents in response to Plaintiff

Financial RFPs.

1. THE DISTRICT JUDGE HAS ALREADY DENIED
PLAINTIFF'S REQUEST

Judge Curiel has already addressedrafet on this issue. In his May 1¢

2015 Objection to this Court’'s Discovery Ordelaintiff “asks that the Court perm

him to obtain complete information abouuimp and his partners’ direct and indirect

contributions into, and benefits from, Trump University¢cluding all related

documentsand all related testimony froall past and futurdeponents in this case

—+

(Doc. No. 76 at 7; Doc. No. 102 at 3)(empisaadded). Plaintiff requested that Judge

Curiel order the production oéfi related documentswithin three (3) business days

of the Court’sorder . ...” (Doc. No. 761&.) Judge Curiel rejected Plaintiff’'s reque
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and overruled any relisbught other than permissiongoestion Defendant and oth

witnesses regarding Defendanfisancials during depositions.

Judge Curiel’s Order ruling on Plaintifi@bjection is clear that Plaintiff may

(D
—_

only reopen the depositions of certain individuals for the limited purpose of askin

about the capital contributions Defendant mddectly or indirectly to TU, or the

capital contributions he received directiyimgdirectly from TU. (Doc. No. 102 at 10.

Judge Curiel specifically ovriled Plaintiff's objectionwith respect to additional

discovery, holding,

Plaintiff also seeks “complete imimation” about Trump’s contributions
into, and benefits from, Trump University. (ld.) However, the Court
finds that the Magistrate JudgeMay 13, 2015 order was limited to
appropriate areas of inquiry duridgpositions and this Court’s order is
thus limited in scope as well. THi®urt’s order shall not be construed as
allowing any further written or documetliscovery or as authorizing any
further discovery of any kind in the Makaeffise. Thus, to the extent
Plaintiff seeks anything other than permission to question Defendant or
any other deponent about the capttantributions Defendant made
directly or indirectly to Trump Unersity, or the capital contributions he
received directly "or indirectly from Trump University, Plaintiff’s
objection is OVERRULED.

(Doc. No. 102 at 10.)

Plaintiff ignores Judge Curiel’s clearing and crafts his instant argument by

claiming that he only seeks discovery that was previously propounded. In this C

view, Plaintiff is playing a semantical wogaame and requesting from this Court, in

untimely manner, documents that the Datdudge expressly ruled Plaintiff is not

entitled to receive at this point in the litigation.
2. NO EVIDENCE OF AN AGREEMENT

In support of his assertion that Defendant agreed to produce document

the Court resolved the deposition dispudaintiff argues that counsel met and

conferred on May 6, 2015 abdDefendant’s responses tcetkinancial RFPs. In a

our

an

s af

declaration provided by Ms. Rachel Jensen, Plaintiff's counsel, in support of the Joi

Statement, she states that it is_her understamtidper partneiMr. Dan Pfefferbaum,

and Defense counsel, Mr. Benjamin Morristaued conferred regding the Financial
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RFPs. She notes that it is also her understantthag counsel did not reach an

agreement on the scope of proglie, and it is her_understandinjom Mr.
Pfefferbaum that counsel agragedable the dispute in light of the deposition dispute.
Ms. Jensen’s statements in support chgreement lack certainty (her understanding)
about any such agreement, and therefoneedylittle to instill confidence in the Court
that such an agreement ever existed. Interestingly, Mr. Pfefferbaum, counsel 1
Plaintiff who actually was involved ithe meet and confer session and alleged
agreement, did not provide a declaration.

Ms. Jensen also states in her declaration that, in a July 10, 2015 email frc
Mr. Morris to Mr. Pfefferbaum, Defendant agd that the Court’s ruling on the instant
Financial RFPs dispute would also detge whether similar information will b
produced by Trump Org in response to Plaintiff's subpoena. In his declaration, M
Morris states in a footnote that the partrese agreed that the Court’s ruling on the
issue related to unredactionfofancial information relatkéto Defendant will apply t
documents produced in Cohby both Defendant and Trump Org.

First, both parties appear to agreeooe thing: that there was no agreement
as to the scope of any production if Ptdfrprevailed on the deposition dispute. Ms.
Jensen confirms this in her declaratiand Mr. Morris states in his declaration that
while Defendant agreed toqutuce a list of contributions and distributions if the Court
ruled in Plaintiff's favor, “[tlhere was no further agreement regarding the othe
documents Plaintiff claimed to seek by this RFP to which Defendant objected, r
agreement to table all further discussionshes RFP or Plaintiff's entitlement to all
financial documents relating @efendant until after the Cauuled...” The Court will
not enforce a phantom agment between the parties.

Second, despite the parties’ subnossof nearly 500 pages of exhibits to
accompany the Joint Statement for two discpwisputes, Plaintiff failed to provid
the Court with a copy of the July 12015 email between Mr. Pfefferbaum and

Morris regarding the agreement about the Trump Org subpoena. Plaintiff clai
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July 10, 2015 email provides the basis foramesentation that Defendant agreed that

the Court’s decision on this issue will determine whether Trump Org will product

similar information in response to Plaifis subpoena. According to footnote four on
page four of Mr. Morris’ declaration, it apgars the parties haveragd that the Court’s
ruling on this dispute will also resolve tissue regarding the subpoena to Trump Org,
and thus, there does not appear to be amutkdor the Court to address related to the
Trump Org subpoena.

3. REQUEST IS UNTIMELY

Defendant responded to the Financial RFPs on April 27, 2015. Despite ti

parties’ dispute regarding the scope oy groduction, Plaintiffailed to bring this
dispute to the Court’s attention with80 days of receiving Defendant’s discovery
responses. Plaintiff conceded in the J&tatement that neither this Court nor Judge

Curiel was apprised of the outstanding Ficial RFPs or the paes’ agreement that

the scope of Defendant’s production hinged on the outcome of the deposition dispu

If there was no agreement as to the saufpee possible production, then there was a
dispute. All disputes must be brought te @ourt’s attention witin 30 days. That did
not occur. For thisreason, and the adddil reasons outlined above, Plaintiff's request
to compel additional documents in respottshis Financial RFPs is DENIED. Fac
discovery closed on July 2, 2015. Discovery must come to an end.

IV. FACT DISCOVERY DEADLINE

On July 30, 2015, Judge Curiglanted Plantiff's unopposedEx Parte

Application to Amend the Court’s June 2015 Order. (Doc. Nd.09.) Judge Curie

amended his June 30, 2015 Order fgaee the following sentence on page 11.:

“The fact discovery cut-off date alhbe extended tdugust 10, 2015 for
the limited purpose of completing these depositions.”

with the following sentence:

“For the limited purpose of completing these depositions, the fact
discovery cut-off date shall be extedde a date to be determined by the
Magistrate Judge after the partiekspute over related documents has
been fully resolved.”

23 13CV2519



© 00 N o g A~ w N P

NN N N N N N NN P P R B B B B opm m
©® N o 00 A W N P O © 0 N~ o o0 » W N P O

(Doc. No. 109 at 2.)

Given this Court’s rulings, the Couhereby declines to extend the fact

discovery deadline previously set by Judge €luitherefore, the fact discovery cut-off

>

date shall béAugust 10, 2015for the limited purpose of completing the remaini

depositions outlined in Judge Curiel’s June 30, 2015 Order.
IT IS SO ORDERED.

DATED: July 31, 2015

LN S

Hon. William V. Gallo
U.S. Magistrate Judge
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