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8 UNITED STATES DISTRICT COURT

9 SOUTHERN DISTRICT OF CALIFORNIA

12 ART COHEN. Civil No. 13-CV-2519-GPC (WVG)

12 Plaintiff, ORDER FOLLOWING

TELEPHONIC DISCOVERY

13 V. CONFERENCE ON AUGUST 17,

14 DONALD J. TRUMP, %OFRI\S/IBFII—_IQ-IF-{ER?STO PEPOSITION

15 Defendant.

16

17
18 |. BACKGROUND
19 Plaintiff has been trying to depose Mr. Harris, a former Trump University
20 (“TU”) instructor, for the lasthree years. Plaintiff madgforts to depose Mr. Harris
21 during the discovery phase of the Makaedfse, but Mr. Harris evaded service a
22 number of times. In the fall of 2013, MHarris agreed to be deposed, but the
23 deposition was cancelled due to a conflicthwDefense counsel’s schedule. For
24 | reasons unknown to the Court, the depositvas never rescheduled, and as a result,
25 Mr. Harris was never deposed in the Makaaf$e.
26 Twice in early 2015, Plaintiff servedr. Harris with a deposition subpoena,
27 firstin February and then again personaéiyved him in March. Mr. Harris’ deposition
28 was scheduled for April 23, 201i5,Atlanta, Georgia. #iorneys for both parties were
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present for the deposition on April 23, 2015, Bnt Harris failed to appear. After th
failed deposition, on May 28, 2015, Plaintiff fllen the Northern District of Georgi
(the “Georgia Court”), a uest for an Order to Show Cause (“OSC”) as to why Mr.
Harris should not be held in contempt. Rertefforts to secure the deposition of
Harris included Plaintiff's counsel contawgi his mother, sister, and girlfriend, and
sending messages to Mr. Harthrough email and Facebook.

Fact discovery closed on July 2, 201Boc. No. 58 at 3.) On July 14, 201
Mr. Harris contacted Plaintiff's counsel amdlicated that he would be willing to sit for
a deposition, but the earliest possible datehis deposition waAugust 14, 2015, |
Atlanta, Georgia.

On July 28, 2015, the parties contactieid Court with a discovery dispute.
Plaintiff sought permission to issue amended deposition subpoena to Mr. Harris.
Defendant argued that thepaesition was improper becauset discovery had closed.
On July 29, 2015, the Court held a telepleddiscovery Conference with counsel for
both parties. During the Diseery Conference, the Courtrded Plaintiff's request t
issue an amended deposition subpoena taHdrris. On August 5, 2015, the Court
issued an Order memorializing its rulifrgm the Discovery Conference. (Doc. No.
116.)

On August 7, 2015, after this Court’s Ordenying Plaintiff’'s request to issue
an amended deposition subpoena, the GadCgiurt issued an Order directing
Harris to sit for a depositioon August 14, 2015, or a date after that as agreed upon b
the parties. The Order stated that wittiiree days of the ocapletion of Mr. Harris’
deposition, Plaintiff's request for an OSC would be withdrawn.

On August 11, 2015, counsel for both parties notified the Court of anothe
discovery dispute involving Mr. Harris’ deptisn. Plaintiff now seeks authorizatio
from this Court to reopen fact discovdoy the limited purpose of taking Mr. Harri
deposition on September 1, 2015, so thatshe compliance the Georgia Court’s

Order. Defendant maintains his position tlaat tliscovery is closed and therefore, this
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Court should deny Plaintiff's belated regtie On August 17, 2015, the Court held
another telephonic Discovery Conferencéds. Rachel Jensen and Mr. Daniel
Pfefferbaum participated on behalf of ki, and Ms. Nancy Stagg participated on
behalf of Defendant.
Il. ARGUMENTS

A. PLAINTIFF'S ARGUMENT

Plaintiff argues that if this Court dezs Plaintiff's renew request to reope

fact discovery to depose Mr. Harris, theutt will be rewarding Mr. Harris for his non-
compliance with the deposition subpoenas. fifdargues that he was diligent in his
efforts to depose Mr. Harris, as he isstlezldeposition subpoemaFebruary of 2015,
five months before the close of fact adigery. It was beyond Plaintiff's control that
Mr. Harris unexpectedly emerged from thedihas after discovery had already closed.
Plaintiff asks this Court to enforce tlageorgia Court's Order, which requires
Harris to sit for his deposition.
B. DEFENDANT'S ARGUMENT

Defendant opposes Plaintiff's requdst relief because fact discovery is

closed. Defendant argues that, due torfiféis lack of diligence, Mr. Harris has not
been deposed during the many years tregdhwo related cashave been pending.
Defendant also asserts that Plaintiff did se¢k a motion for contempt in the Georgia
Court until May 28, 2015, whictvas more than 30 days aftbe date of Mr. Harris’
scheduled deposition. Although the OSC issueing litigated in a different distric
Plaintiff failed to comply with this Courd’30 day deadline to bring discovery disputes
to the Court’s attention. Further, Plafhdid not seek a status call with the Georgia
Court until July 7, 2015, which was after ttlese of fact discovery. Plaintiff never

if

successful, would result in a request topen discovery. Defendant reviewed the

notified Defendant or this Court that keas continuing to pursue efforts that,

Georgia Court’s local rules and found thaical Rule 7.2(B) allows for emergency

motions for expedited hearings for good calsmvn. Defendant asserts that there was
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no attempt by Plaintiff to expedite his confgmmotion. This Courhas issued several

Orders stating that there will be no furthetessions to the factiscovery deadline.

Defendant also argues that the réd@rder from the Georgia Court is not

based on substantive motion pdreg, but rather, is based on a joint stipulation between

Plaintiff and Mr. Harris in which they agre#uht Plaintiff would set aside the OSC i
Mr. Harris appeared at a deposition. Defendantends that Plaintiff did not reach the

joint stipulation with Mr. Harris until after thiSourt denied Plaintiff's request to issue

an amended subpoena, and that Plaintithioled the stipulation without full candor t
Mr. Harris.
lll. APPLICABLE LAW

Federal Rule of Civil Procedure (“Rt) 16 governs scheduling and overe

case management. Fed.R.Civ.P. 16. Thie Bpecifically provides that “a distric
court’'s scheduling order may be modifigolon a showing of ‘good cause,” an inqui

which focuses on the reasonable diligence of the moving party.” Fed.R.Civ.P. 16

Noyes v. Kelly Servs.488 F.3d 1163, 1174 n.6 (9@ir. 2007); citing_Johnson v.

Mammoth Recreations, In@75 F.2d 604, 609 (9th Cir. 1992)._In Johndba Ninth

Circuit explained,

... Rule 16(b)’s “good cause” standartmarily concerns the diligence of
the party seeking the amendmerithe district court may modify the
Pretrlal schedule *if it cannot reasonably be met despite the diligence of
he party seeking the extension."dF®.Civ.P. 16 advisory committee’s
notes (1983 amendment) ... [T]he fe@f the inquiry is upon the moving
Party’s reasons for seeking modification.... If that party was not diligent,
he inquiry should end.

Johnson975 F.2d at 609.

0]

Al

ry
(b)(:

In part, the “good cause” standard reqaithe parties to demonstrate that

“noncompliance with a Rule 16 deadlinecarred or will occur, notwithstanding her

diligent efforts to comply, &cause of the developmentaétters which could not hav

been reasonably foreseen or anticipatéédhe time of the Rule 16 Scheduling

conference ...”_Jackson v. Laureate, |86 F.R.D. 605, 608 (E.D. Cal. 1999).

e
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IV. DISCUSSION
During the July 29, 2015 Discovery Cordace, Plaintiff detailed his efforts

to try to secure the deposition testimonyiof Harris. Plaintiff knew about Mr. Harris
years ago, knew that he wanted to depgose and knew that he was eluding service

and resisting a deposition. Plaintiff failed to explain wkgpwing his alleged

importance to this litigation and his histarf/elusive behavior, Plaintiff waited unt

three months into the diseery phase of the Cohease to issue a deposition subpoena,

and more than 30 days after the failed déjmwsto seek an enforcement order in the
Georgia Court. Further, Pldifi failed to alert this Courthat a request for an OSC was
pending in the Georgia Court since May 28, 2005. July 7, 2015, five days after the
fact discovery deadline, Plaintiff sought a status conference about the pending O
with the Georgia Court, but Plaintiff did noiention to Defendant or this Court that he
continued to seek an opportunity to coridhis deposition, even though fact discovery
had already closed.

Plaintiff entered into a joint stipuian with Mr. Harris on August 5, 2015, the
same day as this Court’'s Order meratizing its ruling from the July 29, 2015
Discovery Conference. Plaintiff did not disse to Mr. Harris that this Court denied
Plaintiff’'s request to issue an amendakbosition subpoena, despite the Court’s oral

ruling on July 29, 2015. Moreover, the Gear@iourt also was not aware that Plaintiff

had come to this Court and requestecmended subpoena, and that his request was

denied.
Additionally, as this Court discusseadits August 5, 2015 Discovery Order,
Plaintiff could have requested that theo@ga Court transfer the pending OSC to this
Court for resolution pursuant Rule 45(f). Plaintiff also could have requested an
immediate hearing on his contempt motiothie@ Georgia Court pursuant to Local Rule
7.2(B), which states, “Upon written motiamd for good cause shown, the court may
waive the time requirements of this ruledagrant an immediate hearing on any matter

requiring such expedited procedure.” Awtiag to the local rules of the Northern
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District of Georgia, an avenue was availdblBlaintiff to request an expedited hearing
on his contempt motion. Instead, Plaintiff waited until the end of May to seek
contempt order in the Georgia Court, andteguntil discovery had closed to bring the
dispute to this Court. Throughout this ldigpn, this Court has emphasized that the
parties must be diligent and gue all available remediesan effort to move this cas
forward. Although Mr. Harris’ cavalier attitle and evasiveness towards his deposition
caused the initial problem, Plaintiff is respomesitor the time line of events after April
23, 2015.

The facts before the Court do not constitute good cause to amend tl
Scheduling Order. Rather, as statethia Court’s August 52015 Discovery Order
the facts demonstrate a lagkdiligence in securing Mr. Harris’ deposition before the
close of fact discovery, despite the Cosintery clear and repeated admonitions that
fact discovery would not be extendedlhe Court has been reasonable in extending
discovery, while warning the parties that fdetcovery must come to an end. Fact
discovery is closed, and has been foranth and a half. Fact discovery will not be
reopened for the limited ppose of taking Mr. Harris’ deposition, and therefore,
Plaintiff's request is DENIED.

Mr. Harris now has a dilemma. He svaerved with a valid subpoena to
appear for a deposition on April 23, 2015. fdided to appear, and the Court agrees
with Plaintiff that he should be held acodable. However, the Court agrees with
Defendant that Plaintiff was not diligemt pursuing Mr. Harris’ deposition after he
failed to appear. Therefore, Mr. Harrisyrize deposed should Plaintiff choose to do
so. This Court will not preclude Mr. Hasrfrom complying with an order from the
Georgia Court.

If Plaintiff takes Mr. Harris’ dposition, it shall be completed Beptember

1,2015 If Mr. Harris is deposed, Plaintiff shall pay for all of Defendant’s costs relatec

to the deposition.
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However, as stated above, fact discovsiglosed, and therefore, Mr. Harris
deposition may not be used in this litigatidhPlaintiff decides not to take Mr. Harris

deposition, Plaintiff must withdraw the contempt motion from the Geogia Court.

IT 1S SO ORDERED.
DATED: August 19, 2015

LN S

Hon. William V. Gallo
U.S. Magistrate Judge
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